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PREFACE 


This volume of Decisions of the Department of the Interior — 


Pee the period from January 1, 1975 to December. 31, 1975. so 
It includes the most important administrative decisions and legal a 
opinions that were rendered by officials of the Department during - 


the period. | 
The Honorable Rowers C. B. Morton, Stanley K. Hathaway Ce | 
Thomas §. Kleppe’served as Secretaries of the Interior, during — 
the period covered by this volume; Mr. Kent Frizzell served inter- 
mittently as Solicitor, Acting Secretary, and Under Secretary; 
‘Messrs Jack Carlson, James T. Clarke, Jack O. Horton, Royston 
C. Hughes, John Kyl, Nathaniel P. Reed served as. Assistant 
Secretaries of the Interior; Mr. H. Gregory Austin served As 
solicitor. Mr; James R. Richards, served as Director, Office of 
Hearings and Appeals. 

This. volume will be cited within the Department of the Interior 
as “82 1.D.” 


Secretary of the Interior. 


If 
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ERRATA: 


Page 55—Topical Subject Heading No. 1 should read—Indian Probate: 
Judicial Review: Generally—300.0 

Page 147—Left Col., Footnote 1, line 5 should read—Charlene 8. Baltzor, 
[-014128. 

Page 199—Left Col., Par, 1Headnote, line | 3, correct spelling the word 
is requiring. 

Page 388—Footnote 1, line 22 in legal citation, sda 69-2 BCA par: 7807. | 
Page 393—Left Col., line 15, add (s) tothe word reason. — 

Page 398—Par. 2, line 9, correct to read: to comply with this statutory. 

Page 414—Left Col., Par. 1—Headnote, line a correct ‘to read: When 
the Government Contests. 

Page 447—Right Col., Par. 3, line 9, correct an no. of I.D.’s-to 82 LD. 264, 

Page 521—Right Col., line 8 from bottom, insert U.S.C. § 190 (1970). 

Page 582—Left Col., Ctr. correct to read oo by Administrative Judge 
Sabagh.: 

Page 535—Right Col., signature should read Mitchell d. Sabagh. 

Page 564—Left Col. line 29 correct existing room to existing roof. 
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CUMULATIVE INDEX TO: SUITS FOR, J UDICIAL REVIEW 
OF DEPARTMENTAL DECISIONS PUBLISHED 
| IN INTERIOR DECISIONS 


The hie below sets out in alphabetical order, aeraneed: see: 
| ing to the last name of the first party named in the Department’ S 


decision, all the departmental decisions. published in the Interior 
Decisions, beginning with volume 61, judicial review of which was ~ 


sought by one of the parties concerned. The name of the action is 
listed as it appears on the court docket in each court. Where the 
decision of the court has been published, the citation is given, if 
not, the docket number and date of final action taken by the court 
is set out. If the court issued an opinion in a nonreported case, that 
fact is indicated; otherwise no opinion was written. Unless other- 
wise indicated, all suits were commenced in the United States Dis- 
trict. Court for the District of Columbia and, if appealed, were ap- 
pealed to the United States Court of Appeals for the District of 
Columbia Circuit. Finally, if judicial review resulted in a further 
departmental decision, the departmental decision is cited. Actions 
shown are those taken DHOr to the end of the year covered by this 
volume. . : 


Adler Construction Co., 67 I.D. 21 (1960) (Reconsideration) 


Adler Construction Co. v..U.S., Cong. 10-60. Dismissed, 423 F, 2d 1862 
(1970); rehearing denied, July 15, 1970; cert. denied, 400 U. s. 993 
(1970) ; rehearing denied, 401 U.S. 949 (1971). : 

Adler Construction Co. v.-U.S., Cong. 5-70. Trial Commr’s. report ac- 

cepting & approving the stipulated agreement filed September 11, 1972. 


Estate of John J. Akers, 1 IBJA 8; 77 I.D. 268 (1970) 


Dolly Cusker Akers V. The Dept. of the Interior, Civil No. 907, D..Mont. 
Judgment for defendant, September 17, 1971; order staying execution of 
judgment for 80 days issued October 15, 1971; appeal dismissed for. lack 
of prosecution, May 3, 1972; appeal reinstated. June 29, 1972; aff’d., 
499 F. 2d.44 (9th Cir. meee | | 


“State of Alaska 
Andrew Kalerak, Jr, 74 1.D.1 (1966) 


Andrew J. Kalerak, Jr., et al. vy. Stewart L. Udall, Civil No. A-35-66, 


D. Alas. Judgment for plaintiff, October 20, 1966; rev'd., (896 F. 2d 746 
— (9th Cir. 1968) ; cert. denied, 393 U.S. 1118 (1969)... 


as Contractors, Ine., 68 I, D. 145 (1961) 


Allied Contractors, Inc.. v. U.S., Ct. Cl. No. 163-64. Stipulation of settle- — 
‘ment filed March 8, 1967; ‘compromised. 5 


| XXII 
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Leslie N. Baker, et al., A- 28454 (October 26, 1960). On recon- 
sideration Autrice C. Copeland, 69 I.D.1 (1962). 
Autrice Copeland Freeman v. Stewart L. Udall, Civil No. 1578, Ty, 


Ariz, Judgment for defendant, September 3, 1963 | (opinion) 5 affd., 336 
F, 2d 706 Aon Cir. 1964) ; no petition. 


Max Barash, The Texas Co. 63 I.D. 51 (1956) 


Max Barash Vv. Douglas McKay, Civil. No. 939-56. qudgwent for de- — 
fendant, June 13, 1957; rev'd. & remanded, 256 F. 2d 714 (1958); judg- - 
‘merit for plaintiff, ‘December 18, 1958. Rs aati decision, 66 I.D. 
“11 (1959) ; no petition. | 


‘Barnard-Curtiss Co., 64.1.D. 312 (1957) ; 65 L D. ‘AQ (1958). | 

7 -Barnard-Curtiss Co. V. Use Ct. Cl. No. 491-59, ‘Tudgment for plainti 
| 301 F. 2d 909 (1962). 

) Hugenta Bate, 69 I.D. 230 (1962) 


Katherine S. Foster & Brook H. Dunean, IT v. Stewart L, Udall, Civil 
No. 5258, D. N.M. Judgment: for defendant, J Bnuary 8, 1964; de 335 _ 
F. 2d 828 (10th Cir. 1964); no petition. . ee 


Sam Bergesen, 62 I. D. 295 
Reconsideration denied, IBCA- 11 (December 19, 1955) © 


- Sam. Bergesen VU Ss Civil No. 2044, D. Wash. Complaint dismissed 
| March 11, 1958; no appeal. 
Bishop Coal Company, 82 I, D. 553 (1975) 


William Bennett, Paul F, Goad & United Mine Workers Vv. Thoinas 8. 
Kleppe, Secretary of the Interior, No. TORLOB, ae States Ct. of 
Appeals, D.C. (Cir, Suit pending. : _* , | 


BLM-A- 045569, 70 LD. 281. (1963) 


New York State Natural Gas Conn NV, aca. a Usa civil No. 
— 2109-68 . : 


Consolidated Gas Supply Cu Vv. Stewart I. Udall, et al., Civil No: 
2109-63. Judgment for defendant, September 20, 1965; Per curiam 
_ decision, aff'd. » April 28, 1966; no petition, | : | 
Melvin A. Brown, 69.I. D. 131 (1962) | . : 
Melvin A. Brown v. Stewart L. Udall, Civil No. 3352-62. Peer for 
defendant, September 17, 1963; rev'd., 835 F, 2d 706 eta ; no a 
R. C. Buch, 75 1.D. 140 (1968). | 


RC. Buch v: Stewart L. Udall, Civil No. 68-1358-PH, CD. Cal. sade K 
- ment for plaintiff, 298 F, Supp. 381 (1969) ;. rev'd., A49 F. 2d 600 (9th 
‘Cir. 1971) ; judgment for defendant, March 10, 1972. 


The California Co., 66 I.D. 5A (1959) 


The California Co. v. Stewart L. Udall, Civil No. 980-59. Judgment for 
Merendeny, 187 F, RUPE: 445 (1960) ; aff’d., 296 F. 2d. 384. (1961). 
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In the Matter of Cameron Parish, Louisiana, Cameron Parish 
Police Jury &: Cameron Parish School Board, June 8, ne ap- 
‘pealed by Secretary July'5, 1968, 75 I.D. 289. (1968). : 

- <-Cameron Parish Police Jury v. Stewart L, Udall, et aL: Civil No. 


14-206, W.D. La. Judgment for plaintiff, 302 F. Supp. 689 (1969) ; order 
a vacating prior order issued November 5, 1969. | 


| Carson Construction Co., 621. D. 422 (1955) | | ; 
Carson Construction Co. v. U.S., Ct. CL. No, 487-59. Judgment for 
plaintiff, December 14, 1961; no appeal. . 
Chargeability of Acreage Embraced in Oil and Gas Poise 2 Offers, 
W=iLD, 337 (1964), Shell Oil Co., A-80575 . (October 31,1966) 
Shell Oil Co. v. Udall, Civil No. 216-67. pe iaaen of dismissal filed 
August 19, 1968. 
: Chemi-Cote Perlite Corp. v. Arthur C. W. Bowen, 72 1. D. 403. 
(1965) _ . 


| Bowen '¥ v.  Chemi-Cote Perlite, No. 2 CA-Civ. 248, Ariz. Ct. App. De- 
. cision against the Dept. by the lower court aff'd., 423 P. 2d 104 cet : 
rev'd., 432 P, 2d 435 (1967). “ 


Stephen H. Clarkson, 72 1.D. 138 (1965) 


Stephen H. Clarkson Vv. U.S., Cong. Ref. 5- 68, Trial Commr’s. senee _ 


adverse to U:S. issued Decémber 16, 1970; Chief Commr’s. report con- 
curring with the Trial Commyr’s. report issued April 138, 1971. P. L. 92-108 
enacted accepting the Chief Commr’s. report.’ 


Appeal of COAC, Ine., 81 1.D. 700 (1974) 
COAC, Inc. V. U.S., Ct. Cl. No. 395-75. Suit pe a 


Mrs. Hannah, Cohen, 701. D. 188 (1963) . 


‘Hannah and ee Cohen v. US., Civil No. 3158, D. R. I, COD Ee 
mised. 


Barney R. Colson, 70 I.D. 409 (1963) 


| Barney R. Colson, et al. v. Stewart L. Udall, Civil No. 63-26-Civ —Oc. 
‘M.D: Fila.: Dismissed with prejudice, 278 F. Supp. 826 (1968) ; aff’d., 428 
F, 2d 1046 (5th Cir: 1970); cert. denied, 401 U.S. 911 (1971). 


Columbian Carbon Co., Merwin E. Liss, 63 1.D. 166 (1956) - 


Merwin E. Liss v. Fred A. Seaton,. Civil No. 3233-56. Judgment for 
- defendant; January 9, 1958; appeal dismissed for want of PEC een 
September 18, 1958, D.C. Cir. No. 14, 647. re 


Appeal by the. Confederated. Salish & Kootenai Tribes of. the Flat- 
head Reservation, in the Matter of the Enrollment of Mrs. 
. Elverna be Clairmont Baciareth, 77 I.D. 116° (1970). | 
: * Elwerna Yevonne Clairmont Baciarelli Vv. Rogers C..B. Morton, Civil 


No. C-70-2200-SC, ‘D: Cal. Judgment for defendant, mene at, Coie 
*vaff’d., 481 F. 2d 610 en Cir. 1973) ; no petition. | 
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| Appeal of Continental Oil Co., 68 I.D. 337 (1961) | 


“Continental Oil Co. v. Stewart L, Udall, et al., Civil No. 366-62, Judg- 
ment for defendant, April 29, 1966; aff’d., February. 10, 1967; 5 cert. — 
— dented, 389 U.S. 839 (1967). | 


| Autrice C. Copeland, 
See Leslie N. Baker et al. 


BLL. Cord, Donald K. Wheeler, Edward D. ‘Neuhof, 80 LD. 301 
(1973) : 


Edward D. Neuhof & E. i Cord v. Rogers C. B, ‘Morton, Secretary a 
of the Interior, Civil No. R-2921, D. Nev, Dismissed, ci 12, ‘1975 
— (opinion) ; appeal docketed, Nov. 14, 1975. te ps | 


Appeal of Cosmo Construction Co., 73 1.D, 229 (1966) | 
Cosmo Construction Co., et al. v. U.S., Ct. Cl. 119-68. Ct, opinion 
| setting case for trial on the merits issued March 19,1971. . | 
Estate of Jonah Crosby (Deceased Wisconsin Winnebago Unal- 2 


-_lotted), 81 1.D. 279 (1974) 


Robert Price v. Rogers C. B. Morton, individually & in his oficial 
eapacity as Secretary of the Interior &-his successors in ene et al, Eine 
Civil No. 74-0-189, D. Neb. Suit pending. : 


John C. deArmas, Jr., P. A. McKenna, 63.1.D. 82 (1956) 


Patrick A, McKenna v. Clarence A. Davis, Civil No. 2125-56, | 
“Tudement for defendant, June 20, 1957; aff’d., 259. BF. 2d 780 (1958) 5 
cert. denied, 358 U.S. 385 (1958). : | 


The Dredge Corp., 64 1.D. 368 (1957) ; 65 I.D. 336 (1958) 


| The Dredge Corp. v. J. Russell Penny, Civil No. 475, D. Nev. 7 Tada : 


ment for defendant, September 9, 1964; aff’d., 362 F. 2d 889° (9th’ Cir. , 
- 1966); no petition. See also, Dredge Co. v. Husite Co., 869 PL 2d 676 
(1962) ; cert. den., 371 U.S. 821 (1962). . mee, te 


_ Eastern Associated Coal Corp., 82 1.D. 22 (1975) - 

International Union of United Mine Workers of Rinetc Vv. Rogers C. : 
B. Morton, Secretary of the Interior, No. 75-1107, United. States. Ct. of | 
Appeals D.C. Cir. Dismissed by stipulation, October 29, 197 Da ey 


haat Associated Coal Corp., 82 1.D. 311 (1975) 

| United Mine Workers of America v. Interior Board of Mine ‘Ouena: 

- tions Appeals, No. 75-1727, United States Ct. : of avpealey D.C. Cir. : 
Petition for Review withdrawn, July 28, 1975. 


David H. Evans v. Ralph C. Little, “A-31044 (April 10, 1970), 1 
IBLA. 269; 78 I.D..47 (1971) 

David H. Evans v. Rogers C. B. Morton, Civil No. 1-71-41, D. Idaho. 
Order granting motion of Ralph C, Little for leave to intervene as a 
party defendant issued June 5, 1972. J udgment for defendants, July 1 ae 
1973; aff'd, March 12, 1975; no petition, 7 
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‘John J. J. Farrelly, et al.,62.L.D.1 (1955) 


John J. Farrelly & The Fifty-One Oil Co. Vv. Douglas M Ray, Civil No. 
8037-55. Judgment for plaintiff, October 11, (1955, no appeal. 


T. Jace Foster, 75 LD. SL (1968) _ 


Gladys H: Foster, Executrix of the ‘estate of 7. Jack Foster \ Vv. ‘Stewart aes 


LL. Udali,. Boyd DL. Rasmussen, Civil No. 7611, Ds N. M. dudement for | 
plaintiff, J une 2, (1969; no appeal. : 


| Franco Western Oil Co., et al., 65 LD: 316, 427 (1958) 


| ago: J. Hansen v. Fred A, Seaton, Civil No. 2810-59. Judgment 
| — for plaintiff, August 2, 1960. (opinion) ; no appeal. . 


_ See Safarik v. Udall, 304 F. 24 944 (1962) 5 cert. denied, 371 U.S.. 
901 (1962). | | _ 


Gabbs Exploration Co., 67. rT. D. 160 0 (1960) 


: Gabbs Exploration Co. V. Stewart L. Udall, Civil No. 219-61. Judg- © 
ment for defendant, December 1, 1961; aff? d., 315 F. 2d 87 (1968); 
cert, denied, 375 U.S. 822 (1963). , 


Stanley Garthofner, Duvall Bros., 67 I. D. 4 (1960) | 

—_ Stanley Garthofner vy. Stewart L. Udall, Civil No. 4194-60. Judgment 
for plaintiff, November 27, 1961; no appeal. , 

Estate of Gei-leawn-mah ( Bert), 82 I. D. 408 (1975) 


Juanita Geikaunmah M ammedaty & Imogene Geikaunmah Carter v. 
Rogers C. B. Morton, Secretary a the MateriOn Civil No, CIV 75- 1010-E, 
W. D. Okla. Suit pending. 


General Excavating Co., 67 1.D. 344 (1960) 


General Hacavating Co, V. U.S., Ct. Cl. No. 170-62. Dismissed with 
prejudice December 16, 1963. 


Nelson A. Gerttula, 64 1.D. 225 (1957) 


Nelson A. Gerttula v. Stewart ZL, Udall, Civil No. 685-60. Judgment 
for defendant, June 20, 1961; motion for rehearing denied, August” 35. 
1961; aff’d,, 309 F. 2d 653° (1962) ; no petition. 


Charles B. Gonsales, ‘et = Western Oil Fields, Ine. et al, 69: LD. 
236 (1962) | . 
Pan Rien cen Petroleum Cir: & Gharles By Gonales Vv. Stewart L. 7 


Udall, Civil No. 5246, D. N.M. J udgment for defendant, J une 4, 1964; 
ie aff'd. 352 F. 2d 32 (10th Cir. 1965) ; no Ben 


James C. Goodwin, 80 LD. 7 (1973) 


James. C. Goodwin Vv. Dale R Aiea, State Dae Bureau of Land 
| Management, Burton W. Sileock, Dir, Bureau of Land M anagement, & 
Rogers C, B. Morton, Secretary of the. Interior, Civil No. C5105, D. 
Colo. Dismissed, November 29, 1975 (onibien): 
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Gulf Oil Corp., 69 I. D. 30. (1962). 


Southwestern Petroleum Corp. v. Stewart L, Udall, Civil No. 2209-62. 
Judgment for defendant, October 19, 1962; afi'd., 325. F, 2d. 633 : eee); - 


no petition. 


Guthrie Electrical Construction, | 
62 LB D. 280 (1955), IBCA- 22 (Supp. ) (March 30, », 1956) 
Guthrie Electrical Construction Co. v. U.S., Ct. Cl, No. 129-58, Stipula-_ 


tion of settlement filed September 11, 1958, - Compromised oe ees, 
and case closed October 10, 1958, : 


L H. Hagood, et al., 65LD. 405 (1958) | : 
Edwin Still, et al. Vv. U.S., Civil No, 7897, D. Colo. Compromise Sccanea, 


Ragone J. Hansen, et al., 67 L D. 362 (1960). 


Raymond J. Hansen, et al, v. Stewart L, Udall, Civil No. 3902-60. 
Judgment for. defendant, June 23, 1961; aff’d., 304 F, 2d 944 (1962) ; 
cert. denied, 371 U. Ss. 901 (1962). 


| - Robert Schulein v. Stewart L, Udall, Civil. No. 4131- 60. ST euient for 
defendant, June 23, 1961; aff’d., 304 BF. 2d 944 (1962) ; : no Pennon. 


Billy K. Hatfield, et al. V. ‘Southern. Ohio Coal Co. 82 LD: 289 
(1975) © 7 


District 6 United Mine Workers of America, et al, Vv. U.S. Dept. of 
Interior Board of Mine Operations tae No. 75— 1704, U. S. Conte 
of Appeals, D. C, Cir. Suit Panes: ; 


Kenneth Holt, an individual, ete., 68 I, D. 148 ( 1961) | 
Kenneth Holt, ete. v. US. Ct... Cl. No. 162-62. Stipulated judgment, 
«duly 2, 1965. | 
‘Hope Natural Gas Co., 701. D. 298 (1963) - 


| Hope Natural Cog Co., v, Stewart L. Udall, Civil No. 2182-63... 


. Consolidated Gas Supply Corp, V. Sizwart L. Udall, et al., Civil No. 
i -2109- 68. Judgment for defendant, ure, 20,. 1965 ; Per curiam deci- 
sion, aff’d., April 28, 1966; no petition. 


Boyd L. Hulse v. William H. Griggs, 67 I. D. 212 - (1960) 


. William H. Griggs v. Michael T. Solan, Civil No, 3741, ‘Dz Idaho. 
Stipulation for dismissal filed May 15, 1962. | 


| Idaho Desert Land Entries—Indian Hill Choa, 72 TD. 156 
(1965), U.S. v. Ollie: Mae Shearman, et al.—I daho Desert Land 
Eniries—Indian Hill Group, 73 I.D. 386 (1966) | 4 | 
| Wallace Reed, et al.-V. Dept. of the Interior, et al., Civil No. 1-65-86, 
.D. Idaho, Order denying preliminary injunction, September 3, 1965; 


dismissed, November 10, 1965; amended. eae filed, eee 11, 
1967. . | | 43 ; 
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U.S. v. Raymond T. Michener, et al., Civil No, 1-65-98, D. Idaho. Dis-. 
missed without prejudice, June 6, 1966. 


‘U.S. v. Hood Corp., et al., Civil No. 1~67-97, S.D, Idaho. 


Civil Nos, 1-65-86 & 1-67-97 consolidated. Judgment adverse to U. S., 
‘July 10, 1970; reversed, 480 F. 2d 634 (9th: Cir. 1973); cert. denied, 414 
U.S. 1064 (1973). 


| Apnea of Inter* Helo, tne IBCA-713- 5-68 :ctadandias 30, 1969). 
82 I D. 591 (1975) 


John Billmeyer, éte. v. U.S., Ct. Cl. No. 54-74, Remanded with in- 
structions to. admit evidence, May 30, 1975., , 


Tnierpieeaion of the Submerged Lands Agi 711. D. 20 (1964) 


Floyd A. Walls v. Stewart L. ae, Civil No. 3089-63, Dismissed with 
prejudice, March 27, 1968. a 


ad J. Iverson, 82.1.D. 386 (1975) 


C. J. Iverson Vv. Kent Frizzell, Acting Secretary of the Tee & 
Dorothy D. Rupe, Civil No, 75-106-Blg, D. Mont. Suit pending. | 


‘JA. Terteling & Sons, 64 LD. 466 (1957) 


«JA. Terteling & Sons Inc. v. U.S., Ct. Cl; No. 114-59. Judgment f for de- 
‘fendant, 390 F. 2d 926. (1968); remaining aspects compress | 


| J. D. Armstrong Co., 63 I.D. 289 (1956) 


JI, Dy Armstrong, ‘Ine. V. U.S., Ct. Cl. No. 490-56, Plaintiff's motion to 
dismiss petition allowed, June 26, 1959. . 


_ M.G. Johnson, 78 I.D. 107 (1971) U.S. v. Menzel G. Johnson, 16 
IBLA 234 (1974) | 


Menzel G. Johnson V. Rogers C, B. Pon Secretary of the Interior, 
| et al., Civil No. CN-LV-74-158, RDF, D. Nev. Suit pending.. 


‘Anguita L. Kluenter, et al., A-30483, November 18, 1965, 
See Bobby Lee Moore, et al. 
Leo J. Kottas, Earl Lutzenhiser, 73 I. D. 123 (1966) 


Earl M. Lutzenhiser and Leo J. Kottas v. Stewart L. Udall, et al., Civil 
No. 1871, D. Mont. Judgment for. defendant, June 7, 1968; aff'd, 432 
F, 2d 328 (9th Cir, 1970) ; no petition. 


Max L. Krueger, Vaughan B. Connelly, 65 1.D. 185 (1958) 


Max L. Krueger v. Fred A. Seaton, Civil No. 3106-58, + Complaint 
_ dismissed by plaintiff, June 22, 1959. | 


oo W. Dalton La Rue, Sr., 69 I.D. 120 (1962) 


W. Dalton La Rue, Sr. v. Stewart L, Udall, Civil No. 2784-62. eae 
“ment for defendant, March 6, 1963; aff’d., 324 F. 2d 428 ee ; cert. 
denied, 376 U.S. 907 (1964). 
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OLB. Samford, Ine. ,TALD. 86 (1967) 


da B. Samford, Inc. v. US., Ct. Cl. No. 393-67. Dismissed, 410 F. 2d 
782 (1969) ; no petition. — 


Charles Lewellen, 70 ip D. AQ5 (1968) | 


. Bernard E. Darling v. Stewart L. Udall, ‘Civil No, 474-64. Feat : 
_. for defendant, October 5, 1964; appeal ery dismissed, ‘March . a 
26, 1965. | | | . #2 


7 Milton H. Lichtenwalner, et al., 69 I.D. val (1962) 


Kenneth McGahan v. Stewart L. Udall, Civil No. A-21-68, D. Alas. 
Dismissed on merits, April 24, 1964; i a dismissal of. f appeal with | 
Prejucice, October 5, 1964. 


7 Merwin E. Liss, et al., 70 L D. 298 (1968) 
Hope Natural Gas Co. V. Stewart L, Udall, Civil No. 2132-68, 


_ Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 
2109-68, Judgment for defendant, September 20, 1965; per curiam dec., 
aff’d., April 28, 1966; no Pevion. | 


Bess May Lutey, 76 1.D. 37 (1969) 


Bess May Lutey, et al. v. Dept: of Agriculture, BLM, et al., Civil No. 
1817, D. Mont, Judgment for defendant, December 10, 1970; no appeal. 


Elgin A. McKenna Executriz, Estate eof Patrick A. McKenna, 74 
I.D, 183 (1967) 
Mrs. Elgin A. McKenna as Executrix of the Estate of Patrick A. 


McKenna, Deceased v. Udall, Civil No. 2001-67, Judgment for defendant 
February 14, 1968; aff’d., 418 F. 2d 1171 (1969); no petition. | 


Mrs. Elgin A. McKenna, Widow and Successor in Interest of Patrick 
A. McKenna, Deceased v. Walter J. Hickel, Secretary of the Interior, 
et al., Civil No. 2401, D. Ky. Dismissed with prejudice, May 11, 1970. 


A. G. McKinnon, 62 1.D. 164 (1955) 


A. G. McKinnon Vv. U.S: Civil No. 94383, D. Ore: Judgment for plaintiff 
178 F. Supp. 913 (1959) ; : revid,, 289 F. 2d 908. kas Cir. 1961). 


Wade MeNeil, et al., 64 1.D. 423 (1957) 


Wade McNeil v. Fred A. Seaton, Civil No. 648-58. Tudginieiit for 
defendant, June 5, 1959 (opinion) ; ae 281 F. 2d 981. CEO) no | 
petition. 


- Wade McNeil v. Albert K. Leonard, et al., Civil No. 22.26, D. Mont. 
- Dismissed, 199 F. Supp. 671 (1961) ; order, April 16, 1962. 


Wade McNeil v. ‘Stewart L, Udall, Civil No. 678-62. Judgment for F 
defendant, December 18, 19638 (opinion) 5 aff’d., eae F, 2d 801 aaa ae 
cert, denied, 381 U.S, 904 ee 
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- Marathon Oil Co., 81 LD. 447 (1974), Atlantic Richfield Co., 
"Marathon Oil Co., 81 LD. 447 (1974) 


‘Marathon Oil Co. V. Rogers C. B. M orton, ha of the Interior, 
et al., ‘Civil No. C 74-179, D. Wyo. 


- “Marathon Oil Co. vy, Rogers C. B. Morton, ial of the Interior; 
a et al., Civil No. C 74— 180, D. Wyo. : 


Atlantic Richfield Co. &. Pasco, The: v. Rogers C.B. Mortom, Seoretary a 


of the Interior, et al., Civil No. C 74-181, D. Wyo. 
| Actions © consolidated ; judgment for plaintiff, December 11, “1975; 
_ notice of appeal filed in Civil Nos. C T4- 179 & 180. 

| Salvatore Megna, Guardian, Philip T. Garigan, 65 LD. 33 (1958) 


| | Salvatore Megna, Guardian ete. v. Fred A. Seaton, Civil No. 468-58. 
| Judgment for plaintiff, November 16, 1959; motion for reconsideration 3 
denied, December 2, 1959; no appeal. 


Philip T. Garigan v. Stewart: L,: Udall, Civil No. 1577 Tux., D. Ariz. 

_ Preliminary injunction against defendant, J uly 27, 1966; supplemental | 

dec, rendered. September : 7, 1966; ugement for plaintiff, may: 16, 1967; | 
no appeal. 


| Meva Corp. 76 I.D. 205 (1969) 


Meva Corp. V. US. Ct. Cl. No. 492- 69. Fiiemeiit for are 5u1 F. 2d | 
648 (1975). an 


: Duncan Miller, 70 I. D.1 (1963) 


Dinca Miller v. Stewart L. Udall, Civil No. 981-63.. Dismissed for 
lack of prosecution, April 21, 1966; no epee 


a Duncan Miller, A-30546 (August 10, 1966), A- 30566 (August zal | 
1966), and 73.1.D. 211 (1966) © 


Duncan Miller y. Udall, Civil No. C-167-66, D. Utah: ‘Dismissed ane, 
prejudice, April. 17, 1967; ‘no appeal. 


Dinca Miller, Louise Cuceia, 66 I.D. 388 (1959) 


Louise Cuccia and Shell Oil Co. v. Stewart L. Udall; Civil No. 562-60. 
J udgment for defendant, June 27, 1961; no appeal. 


Duncan Miller, Samuel W. McIntosh, 711. D. 121 (1964). 


,  Satnuel W. Mclntosh-v. Stewart L. Udall, Civil No. 1522- 6a, Judgment 
_ for defendant, June 29, 1965; no appeal. | 


Bobby Lee Moore, et al., 72 I.D. 505. (1965) Anquita L. Klwenter, 
_etal., A-30483 (November 18, 1965) | = 
Gary Carson: Lewis, ete., et al. Vv. General Services eee 


oe al., Civil No. 3253 S.D, Cal. Judgment for. defendant, nee 12, 1965; 
affd., 877 F. 2d 499 EAE Cir. pave ed no petition. 
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Henry 8. hiainen et al., 65 1.D. 369 (1958) 
Henry S. Morgan v. Stewart L. Udall, Civil No. 3248-59. Judgment 

for defendant, February 20, 1961 opmmea) y : aff’d., 306 ¥. 2d: 799 (1962) ; : 

cert. denied, 871 U. S. 941 (1962). ; a oe 


M orrison-Knudsen Co., 641.D. 185 (1957), 


Morrison-Knudsen Co. Inc. v. U. S., Ct. Cl. No. 239-61. Remanded to Trial 
Commr., 345 F, 2d.833 (1965) ; Commy’s. report adverse to U.S. issued 
June 20, 1967; judgment for plaintiff,.397 F. 2d 826. (1968); part re- .- 
-manded to the Board of Contract Appeals; stipulated | dismissal on_ 
October 6, 1969; judgment for plaintiff, February 17, 1970. “% 


Navajo Tribe of Indians V. State of Utah, 80 I.D. 441 (1978) 
- Navajo Tribe of Indians Vv. Rogers C. B. Morton, ‘Secretary of the 
Interior, Joan B, Thompson, Martin Ritvo & Frederick Fishman, mem- 
_ bers of the Board of Land Appeals, Dept. of iad pea oy No. ° 
_ C-308-78, D. Utah. Suit pending. © | 


Richard L. Oelschlaeger, 67 LD. 237 (1960) 


Richard L. Oeischlaeger Vv. Stewart L, Udall, ‘Civil No. 4181-60, Dis- 
“ies November 15, 1963; case reinstated, February 19, 1964; re- | 
manded, April 4, 1967; rev’d. & remanded with directions to enter 
judgment for Goals 389 F, 2d 974. e168) ; cert, denied, 392 U.S. 909 


(1968). 


Ou and Gas Paisiig on Ldinds Withdrawn by Wain e Ordere for 
_ Indvan Purposes in Alaska, 70 1D. 166 (1963) - 


_ Mrs, Louise A. Pease Vv. SRT: L. Udall, Civil No. 760-63, D. Alge. 
Withdrawn, April 18, 1968. 

Superior Oil Co. vy. Robert L, Bennett, Civil No. ‘A-17-63, D. Alas. 
Dismissed, April 23, 1963.. Swi 

Native Village of Tyonek v. Robert i. Ponets Civil. No. A-15-68, 
D. Alas. Dismissed, October 11, 1963. 7 | 

Mrs. Louise A. Pease v. Stewart L,.Udall, Civil No. A-20-68, D. Alas. 
Dismissed, October 29, 1963 (oral opinion) ae 332 F, 2d 62 om ae _ 
1964) ; no petition. . 


; George L, Gucker y. Stewart L. Udail, Civil No. A-39-63, D. Alas. 
- Dismissed without prejudice, March 2, 1964; no appeal, . ..% 


Old Ben Coal Co., 811. .D. 428, 81 I.D. 486, 81 I.D. 440 (1974) 


Old Ben Coal Corp. V. Interior Board of Mine Operations Appeals, 
et al., Nos, 74-1654, 74-1655, 74-1656, United States Court of Appeals 
for the 7th Cir. Board’s. decision aff’d,, June 18, 1975 ; reconsideration 
- denied, June 27,1975, | | s¢ . | 


Old Ben Coal Co., 82 L.D. 355. (1975): 


” United Mine Workers of America v,. U.S, Interior. Board: of ‘Mine | 
La tees Appeals, No. 75-1852, United States Court of. se D. C. 
Cireuit. Suit penne . 
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Paul jerme ie 64 I.D. 285 (1957) 


a Paul Jarvis, Inc. v. U.S., Ct. Cl. No. 40-58. Stipulated jadarment for 
plaintiff, December 19, 1958. tas 


Peter Kiewit Sons’ Co., 721. D. 415 (1965) 


Peter Kiewit Sons’ Co, Vv. US.,, Cte Cl. 129-66, . Judgment for ‘aint 
_ May 24, 1968. | . 


| Curtis D. Peters, 80 I. D. 595 (1973) 


Curtis. Dz ‘Peters Vv. U. CH Rogers C. B: Morton, as ae af the : 


Interior, Civil No. C-75-0201 RFP;. N. D. Cal. si coat for defendant, 
| December 1, 1975; no appeal. 


City of Phoenix v. Alvin B. Reeves, et a 81 I. D. 65 ( 1974) 


| Alwin B. Reeves, Genevieve C: Rippey, Leroy Reeves & Thelma Reeves, 
as heirs of A. H. Reeves, Deceased v. Rogers C. B, Morton, Secretary 
of the Interior, & The City of Phoenix, a municipal Corp., Civil No. 74~ 
117 PHX-WPC, D. Ariz. Dismissed with prejudice, August 9, 1974; 
_ reconsideration denied, September 24, 1974; no. appeal. 


Harold Ladd Pierce, 69 I.D. ‘14 (1962) 
Duncan Miller vy. Stewart L. Udall, Civil No. 1351-62, Judgment for 
| defendant, August 2, 1962; aff’d., 8l7 F. 2d 5738 (1963); no petition. 
Port Blakely Mill Co., 71 L D. 217 (1964) . | 
Port Blakely ‘Mill Co. v. U.S.,. Civil No. 6205, W.D. Wash. Pisnisse 
ae with prejudice, December 7, 1964.: | 
Estate of John S. Ramsey (Wap Tose Note) Ww ez Perce Allotiee 
No. 858, Deceased) 81 1.D. 298 (1974) Doe 


Clara ‘Ramsey Scott v. U.S. & Rogers C. B. Morton, Secretary of the 
Interior, et al., Civil No. 3-74-39, D., Idaho. Dismissed with a 
August 11, 1975; no appeal. — 


Ray D. Bolander Co., 72 1.D. 449 (1965) 


Ray D. Bolander Co., Ine, V. U.S., Ct. Cl. 51-66. Judgment for plaintiff, 
December 13, 1968; subsequent Contract Officer’s dec., December 3, 1969; 
interim dec., December 2, 1969; Order to Stay Proceedings until ‘March 

- 81, 1970; dismissed with prejudice, August 3, 1970. 


Estate of Crawford J. Reed (U Unallotted Crow No. 6412) 1. TBIA . 2 

326 ; 79 ID. 621 (1972) a 
George Reed, Sr. v. pore Morton, et al, civil No. 1105, ‘D. Mont. 7 

_ Dismissed, June 14,1973; no appeal. . Ras 

Reliable Coal Corp. ” 1 IBMA 97 ; 19 I. D. 139 (1972) 


Reliable Coal Corp. v. Rogers C. B: Morton, Seorstany oF the Interior, | 
et al., No. 72-1417, United States. Court of saad for the Fourth Cir- 
ent, Suit pending. ay” . , : 
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7 Richfield Oil Corp. ” 62 LD. 269 (1955) 


Richfield Oil Corp. y. Fred A. Seaton, Civil No. 3820-56. - Dismissed 
without prejudice, March 6, 1958; no appeal. ze 


Hugh S. Ritter, Thomas M, Bunn, 72 1.D. 111. (1965), Reconsidera. . 
tion denied by letter. decision dated J une 23, 1967, oe the Under > 
Secretary. 3 , | 

Thomas’ M. Bunn v. Stewart L. Uaatt, Civil No. 2615-65. Remanded, | 
June 28, 1966, | 


Estate of William Cont Robeacaia: 1 IBIA 106; 78 I.D.. 934 | 
(1971) ; :, TBIA-71- 5Y ASHE ae (August 16, eaenr 80 LD. 3890 
— (1978) | | 7 
-Oneta Lamb Robedeauz, et al. v. Riga C. B. Morton, Civil. No. 71-646, 
0): Okla. Dismissed, January 11, 1973. , | 


Houston. Bus Hill Vv. Rogers C. B. Mavion. Civil. No. 12-316, Ww. D. Okla. | 
Judgment for plaintiff, October:29, 1973; amended sue ey for pleinee 
November 12, 1978; appeal dismissed, ‘June 28, 1974. ) 


Houston Bus Hill and Thurman S. Hurst v. Rogers C. B. Morton, 
Secretary of the Interior, Civ. No. 78-528-B, W.D. Okla. Judgment for 
plaintiff, April 30, 1975; per curiam dec., vacated & remanded, October 
2; 1975; judgment for plaintiff, December 1, 1975. . 


Richard W. Rowe, Daniel Gaudiane, 82 1.D. 174 (1975) 
Richard W. Rowe, Daniel Gaudiane v. Stanley K. Hathaway, in his 
official capacity as Beoreury of the Interior, Civil No;:.75-1152. Suit 
pending. 


San Carlos Mineral. Strip, 69 I. D. 195 (1962) | 


James Houston Bowman Vv. Stewart Ly Udall, Civil No. 105-68. Taaee 
ment for defendant, 243 F, Supp. 672 (1965) ; aff’d., sub nom. S. Jack 
Hinton, et al. v. Stewart L, Udall, 864 F. 2d 676 (1966) ; cert. denied, — 

| 385 U.S. 878 (1966) ; supplemented by M-36767, November 1, 1967. 


Seal and Co., 68 L.D. 94. (1961) — 


Seal & Co. v. US., Ct. Cl. 2714-62, eae for plaintiff, January 31,- 
1964; no appeal, 


Administrative Appeul of Sessions: ee ( A Cal. Corn: o Vv. -Vyola ; 
‘Olinger Ortner. (Lessor), Lease No, PSL-33,. Joseph Patrick | 
_ Patencio ( Lessor), Lease No. PSL-36, Larry Olinger ( Lessor), 3 

- Lease No, PSL-41, 8l 1, D. 651 (1974) | 7 | : 
Sessions, Inc. V. Rogers CO: B. Morton, Secretary of the Interion, et ae 
Civil No. cy 74-3589 LTL, C.D. Cal. Suit pending. | , 
: Sessions, Inc. Vv. Rogers Cc. B, Morton, Secretary of the Interior, ‘et al. 

3 Civil No. CV 74-3591 MML, C.D. Cal. Suit pending. . | : 


” Sessions, Inc, Vv. Rogers Cc. B. Morton, Secretary of the Interior, et al., 
Civil No, CV. 74-3590 By C.D, Cal. Suit orn, | | | 
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: Shell Oil Cai, A-80575 (October 31, 1966), Chargeability of Aére- 
age Embraced mn Oil & Gas Lease Offers, T1 LD. 3387 (1964) © 
19, 1968. 


Sinclair Oi & Gas Co., 15 LD. 155 (1968) oe 
| Sinclair Oul & Gas Co. v. Stewant L. Udall, ‘Secretary of the Interior, 


Shell Oil Co. v. Udall, Civil No. ‘216-67. Stipulated dismissal, pepe : - : 


- et al., Civil No, 5277, D. Wyo. Juidgment for defendant, sub nom. Atlantic i 


| ‘Richfield Co. Vv. Walter J. Hickel, 303 F. Supp. 724 oe) * aff'd., 432 
aa 2d 587 (10th Cir. 1970) ; no neon -—7 


| Charles Tr. Sink, 82 1.D. 545 (1975) 


Charles T. Sink v. Thomas S. Kleppe, Seretary of the tibet 
Mining Enforcement & Safety Administration ( MESA), United States 
| Court of Appeals for the 4th Cir. Suit pending. , 


| Southern Pacific Co. 761. D. a (1969) 


Southern Pacific Co. v. Walter J. Hickel, Scorer ae ihe Interior, 
Civil No. S-1274, D. Cal. Judgment for defendant, December 2, 1970. 
ss COB MHOR ys no appeal. 3 


Southern Pacific Co., Louis G. Wedekind, 1 L D. 177 a9, 20 
TB he 365 (1975) 

- George. C. Pade Deis Wedekind, Mrs: Von oo Mrs. Ava Fritz, 

- & Helen Laden Wagner, heirs of George H.. Wedekind, Deceased v. Rogers 

-C. B. Morton, et al., Civil No. R-2858, D. Nev. On June 20, 1974 remanded 


for further agency ‘proceedings aS originally ordered in 77 I.D. 177; Dist; 
Ct. reserves jurisdiction ; supplemental complaint apa. August'1, 1975. 


Soushulest Weliling and Manufacturing Division, Yuba Consoli- | 
dated Industries, Inc., 69 ILD. 173 (1962) , 


 Soudhawest Welding v. US., Civil No. 68-1658-CC, Cc. D. Cal. Judgment 
for. plaintiff, January 14, 1970; appeal dismissed, April 6, (1970, 


Southwestern Petroleum Corp., et al., 71 I. D. 206 (1964) _ 


Southwestern Petroleum Corp. Vv. Stewart L. Udall, Civil No. 5773, D. 
N.M. Judgment for defendant, “March 8, 1965; aff'd., (3861 F. 2d 650 ) oth 
a, Cir. (1966); no petition. = 


| Standard Oil Co. of California, et al., 76 LD. 2m (1969) 


ae Standard Ou Co. of California v. Walter J, Hickel, et al., Civil No. | 
| —A+159-69, D. Alas, Judgment for plaintiff, 317, F. ‘Supp. 1192 (1970); 


-aff’d., ‘sub nom. Standard Oil Co. of California v. agent C. B. anh ~ 


etal, 450. F. 2d 493 (9th Cir. 1971) ; no Pee 


Standard Oil Co. of Texas, 71 LD. 257 (1964) 


, “California Oil Co. V. Smear of the Interior, Civil No. 5729, Dz ao M. 
i eee for ee January 21, 1965; no appeal. 7 


XXXVI 7 i ‘SUITS FOR JUDICIAL REVIEW 


‘James K: Tallman, 68 LD. 256 (1961) | | | 
| James K. Tallman, et. al. v. Stewart L. ‘Udall Civil No. 1852- 62. Sude- 


_ment for defendant, November 1, 1962 (opinion) ; rev’d., 324 F, 2d 411 | | 


(1963) ; cert. granted; 376 U.S. 961 (1964); Dist. Ct. aff'd, -380°U.S. 1 
(1965); rehearing denied, 380. U. = 989 ey | — 


Texaco, Ine. 75 1.D.8 (1968) 


Texaco, Ine., a Corp. Vv. Secretary of the. ein Civil No. “446-68. 
Judgment: for plaintiff, 295 F. Supp. 1297 (1969) ; aff’d , in part & re- 
manded, 437 F, 2d 636 (1970), aff'd. in part & remanded, July 19, 1972, 


. Texas Construction Co., 64 I.D. 97 (1957 ) Reconsideration denied, 
_ IBCA- 73 (June 18, 1957) 


2a Texas Construction Co. V. U.S., Ct. cl. No. 224-58, bi daa jndg- 
ment for plaintiff, December 14, 1961, 


Estate of. John Thomas, Deceased Saas Allottee No. (223 and 
Estate of Joseph Thomas, Deceased, ole Allottee N 0. 877, 
— 641.D. 401 (1957) | 


Joe Hayes v. Fred A. Seaton, Secretary of the Litton Civil No. 859— 

581. Judgment for defendant, September 18, 1958; aff’d., 270 F. 2d 319 

(1959); cert. denied, 364 U.S. 814 (1960) ; een denied, 864 U.S. 
- 906 (1960). 


Thor-Westcliffe Development, Ine., 701. D. 134 (1963). 


_ Thor-Westcliffe Development, Inc. v. Stewart L. Udall, poke No. 5343, | 
DIN. M. Te cas with prelucite June 25, 1968, | 


See also: 


Thor-Westetiffe Descent he v. Stewart L. Udall, et oe Civil No. 
2406-61. Judgment for defendant, March 22, 1962; aff’d., 314 F.2d 257 
(19638) ; cert. dented, 8738 U.S. 951 (1968). | | 


Richard K. Todd, et al., 68 I.D. 291 (1961) 
Bert F. Duesing ve Stewart L. Udall, Civil No. 290-62. Judgment for 
defendant, July 17, 1962 (oral opinion) ; : aff'd., 350. a 2d 748. (1965) ; 5 
_ cert denied, 383 U. S. 912 (1966). a 
Atwood, et al. v. Stewart L.. Udall, Civil ‘Nos, 293-62—299-62, incl. 
Judgment. for detendant, omer: 2, 1962; aff d., 350 F. 2d Hs eee) no 
petition. 


Ageenl of Toke Cleaners: 81 I.D. 258 ( 1974) 


_ Thom Properties, Inc., d/ b/a Toke Cleaners & iaanaorers Vv. Us S. Goi 
ernment, Dept. of. Tiere. Bureau of Indian Affairs, Civil No. A8-74-99, 
DL N.D. Stipulation for dismissal & order dismissing case, June 16, 1975. 


Union Oil Co. Bid on Tract 228, Brazos Area, Texas Offshore Sale, 
75 LL.D. 147 (1968), 76 ID. 69 (1969) | | 
 -* The Superior Oil Co., et al. ¥. Stewart L, Udall, Civil No. “1521- 68. 

_ Judgment for plaintiff; July 29, 1968, modified, July 31, 1968; aff’d., A409 
‘zB 2d 1115 (1969) ; dismissed 2 as moot, June 4, 1969; ‘no Peon : 


_ a  XXXVIT- 
Union Oil Co. of California, Ramon P, Colvert, 65 LD. 245 (1958) 
‘Union Oil Co. of California v. Stewart L. Udall, Civil No. 3042-58. 


Judgment for defendant, May 2, 1960 aa ; aff'd, 289 F. 2d 790 
(1961) ; no petition. | 


Union Oil Company of California et al., T11. D. 169 (1964), 7 I. D, 
3138 (1965) —_ 


Penelope Chase Brown, et al, v. Stewart Udall, Civil No. 9202, D. Colo. 
_ ‘qudenient for plaintiff, 261 F. Supp. 954 (1966); aff’d., 406 F. 2d 759 


(10th Cir. 1969) ; cert granted, 396 U.S. 817 (1969); werd. & remanded, _ 


A 400 U.S. 48 (1970); remanded to Dist. Ct., ‘March 12, 1971; judgment 
for plaintiff, 370 F. Supp. 108; (1978) ; vacated & remanded, eepeetanet 
22,1975; petition for rehearing en banc filed. 


— Bquity Oil Co. v. Stewart L. Udall, Civil No. 9462, D. Colo. Order to 
Close Files and Stay Proceedings, March 25, 1967. | 


Gabbs Exploration Co. V.. Stewart L. Udall, Civil No. 9464, D. cor 
Order to Close Files and Stay Proceedings, March 25, 1967. 


Harlan H. Hugg, et al. v. Stewart L. Udall, Civil No. 9252, D. Colo. 
Order to Close Files and Stay. Proceedings, March 25, 1967. 


Barnette T. Napier, et al. v. Secretary of the Interior, Civil No. 8691, - 

D. Colo. Judgment for plaintiff, 261 F, Supp. 954 (1966); aff’d., 406 

F, 2d 759 (10th Cir. 1969); cert. granted, 396 U.S. 817 (1969) ; neva: 

& remanded, 400 U.S. 48 (1970) ; remanded to Dist. Ct., March 12, 1971; 

‘judgment for plaintiff, 370 F. Supp. 108 (1973) ; vacated & remanded, 
September 22, 1975; petition for rehearing en bane filed. 


John W. Savage v. Stewart L. Udall, Civil No. 9458, D. Coll, Order to 
Close Files and Stay Proceedings, March 25, 1967. 7 


- The Oil Shale Corp., et al. v. Secretary of the Interior, Civil No. 9680, 
D. Colo, Judgment for plaintiff, 261 F. Supp. 954 (1966); aff’d., 406 
F. 2d 759 (10th Cir. 1969); cert. granted, 396 U.S. 817 (1969); rev'd. 
& remanded, 400. U.S. 48 (1970); remanded to Dist: Ct., March 12, » 
1971; judgment for plaintiff, 370 F. Supp.’ 108 - (1978) + vacated & 
- remanded, September 22, 1975; petition for rehearing en. bane filed. 


The Oil Shale Corp.; et al. v, Stewart L. Udall, Civil. No: 9465, D. 
Colo, Order to Close Files & Stay Proceedings, March 25, 1967. | 


Joseph B. Umpleby, et al, v. Stewart L. Udall, Civil No. 8685, D. Colo. | 
Judgment for plaintiff, 261 F. Supp. 954 (1966); aff’d., 406 F. 2d 759 
(10th Cir. 1969); cert. granted, 396 U.S. 817 (1969) ; rev’d. & remanded, © 

_ 400 U.S. 48 (1970); remanded to Dist. Ct., March 12, 1971; judgment 
for plaintiff, 370. F. Supp: 108 (1973) ; vacdted & remanded, September 
22, 1975; petition for rehearing en banc filed. . 


Union Oil Co. of California, a Corp. V. Sica L, Udall, Civil No. 
9461, D. Colo. Order to Close Files & Stay Proceedings, March 25, 1967. 


- Union Oil. Co. of California, TLL. D. 287 (1964) 


Union Oil Co. of California v. Stewart L. Udall, Civil No. 2595-64, 
endemnent for defendant, December 27, 1965; no‘ appeal. "8 


XXXVI 


Union Pacific R.R.. , 72 I.D. 76 (1965) . 


The State of Wyoming and Gulf Oil Corp, V. Siena L, Udall, ete., 
Civil No. 4913, D. Wyo. Dismissed with prejudice, 255 F. Supp. 481 — 
(1966); aff’d., 379 F. ad 635 (10th Cir. net) ; cert. denied, 3889 U S. . 

| 980 (1967). | 


US. Y. Alonzo A. Adams, et al., 64 LD. 221 (1957), A-27364 (July 
1, 1957) - | 
| “Alonzo A, Aion et al. V. Paul B. Witmer, et al.; Civil No. 1229-57-Y, 
§.D. Cal. Complaint dismissed, November 27, 1957 (opinion); rev'd. & 
remanded, 271 F. 2d 29 (9th Ge 1958); on rehearing, appeal dismissed 
as to Witmer; petition for rehearing by Berriman denied, 271 F.2d 37 
(9th Cir. 1959). , 
U.S. v. Alonzo Agius: Civil No. 187-60-WM, S.D. Cal, Fadeinent for 
plaintiff, January 29, 1962 (opinion) ; judgment modified, 318 F. 2d 861 
(9th Cir. 1963) ; no petition. | 


U.S. v. E. A. Barrows and Esther Barrows, 16 LD. 299 (1969) 


Esther Barrows; as an individual and as Executria of the Last Will of © 
E, A, Barrows, deceased v, Walter J. Hickel, Civil No. 70-215-CC, C.D... 
Cal. Judgment for defendant, ne 20, 1970; aff’d., 447 F, 2d.80 (9th. 
Cir. 1971). | ed | : 


U.S. V. J.D. Block, 80 LD. 571 (1978) 


sae oP Block ¥, Rogers Morton, Secretary of the Interior, Civil - No. 
| LV-74-9, BRT, D. Nev. Dismissed with prejudies,.J June 6, 1975; notice = 
. appeal, July 8, 1975. | | 


U.S. v. Lloyd W Books 76 I.D. 73. (1969) 


Lloyd W. Booth v. Walter J. Hickel, Civil No. 42-69, D; Alas, jee | 
for defendant, June 30,1970; noappeal. 


US. v. Alice A. & Carrie H. Boyle, 76 I.D. 61, 318 (1969), Recon- | 
sideration denied, January 22, 1970.. | i 
Alice A. & Carrie H, Boyle v. Rogers C. B, pane Sects of the 


| Interior, Civil No. Civ-71-491 Phx WEG, D. Ariz. Judgment for ena 
. May 4, 1972: appeal docketed September. 27, 1972. 


: us. Vv. f. W. Brubaker, et al., A 30636 (July: 24, 1968), 80 1D. 261 
| (1973) - - 


RW. Baivaier, a/k/a Ronald Ww. “Brubaker, B. A. Brubaker, ‘akhe 
Barbara A, Brubaker, & William J. ‘Mann, a/k/a W. J. Mann v. Rogers 
-C. B. Morton, Secretary of the Interior, Civil. No, 73-1228 EC, C.D, Cal. 
Dismissed with Pensa a 13, (1973; aff? d., oiune 27, 1974; no © 

petition. | | : 


U.S. V. Ford M. Converse, 72 1.D. 141 (1965) 


Ford M. Converse v. Stewart Udall, Civil No. 65-581, D. Ore. Judg-— 
-ment for defendant, 262 F. Supp. 5838 (1966) ; aff’d., 399 F, 2d 616 (9th 
Cir, 1968) 5 cert. denied, 3893 U.S. 1025 poeeee ys, | 


XXXIX _ 


‘U.S. VY. Alvis F. Denison, et al., 71 LD. 144 (1964), 6 LD. 288 oe 


» (1969) : 


Marie W. "Deivaon: individually & as Executrix 7 the Estate of Alvis. 
F. Denison, deceased v, Stewart. L. Udall, Civil M0: 963, Dz ame, oe 
manded, 248 F. Supp. 942 (1965). : 


‘Leo BE. Shoup Vv. Stewart L. Udall, Civil No. 5822- Phx, D. Ariz, Judg- 
~ ment for defendant, January 31, 1972. om 


— Reid Smuth v. Stewart L, Udall, ete., Civil No. 1058, D, yee G daeinent 
for defendant, January 31,, 1972; afd, bias 1, 1974; cert, denied, 
October. 15, 1974, P 


U.S. V. Everett Foster, et al., 65 L D. 1 (1958) 


Everett Foster, et al, v. Fred A. Seaton, Civil No. 344-58, faderat 
for defendants, December 5, 1958 (opinion) ; aff d., 271 F, 2d 836. (1959) : 
no petition. 


U. S. v. Golden Gass. et al. g2 i D, 123 (1975) 


_ Golden T. Grigg, LeFawn Grigg, Fred Baines, Otis H. Wilkkams, 
Kathryn Williams, Lovell Taylor, William A. Anderson, Saragene Smith, 
Thomas M, Anderson, Bonnie Anderson, Charles L. Taylor, Dariene 
Baines, Luann & Paul E: Hogg Vv. U.S., Rogers C. B, Morton, Secretary — 
of the Interior, Civil No. 1-7 5~75, D. Idaho. Suit Peouine: 5 7 : 


U.S. V. Henault Mining Co. , 13 I.D. 184 (1966) 


Henault Mining Co. v. Harold Tysk, et al., Civil ‘No. 634, D. Mont. | 
- Judgment for: plaintiff, 271 F. Supp. 474 (1967) ; ; rev'd, & remanded 
for further proceedings, 419 F. 2d 766° (9th Cir. 1969); cert. denied, 
398 U.S, 950 (1970) ; ; judgment for defendant, October 6, 1970. 


U.S. Vv. Charles H. Henrikson, et al. 70 LD. 212 (1963) | 


Charles H. Henrikson, et al. Vv. ‘Stewart L. Udall, et al.; Civil No. 41749, 
N.D. Cal, Judgment for defendant, 229 F. Supp. 510 (1964) ; aff’d., a | 
FF, 2d 949 (9th Cir. 1965); cert. denied, 884 U.S. 940. (1966). — 


U.S. Ve Humboldt Placer Mining Co, & Del De Roster, 79 I. D. 709 
(1972) | 


| Humboldt Placer Mining Co, & Del ; De Ronee Ve Sees of the 
Interior, Civil No. S-2755 E.D. Cal. Dismissed with pEEIaCS June 1 12, 
1974; appeal docketed, September 29, 1974. 


U. S. V. [deal Cement Co., 5 IBLA 235, 19 I. D. 117 (1972) 


“Ideal Basic Industries, Ine., former ly known as Ideal Cement Co. V. 
Rogers C. B. Morton, Civil No. 92 12-72, D. Alas. Judgment for defendant, 
February 25, 1974; motion to vacate judgment denied, May 6, 1974; ens 
peal docketed, June 8, 1974. | 


U. S. V. Independent Quick Silver Co. (2 LD. 367 (1965) 


‘Independent Quick Silver Co., and Oregon Corn. V. Sein L. Udall, 
Civil No, 65-590, D. Ore. eee for ana 262 FE SUBD: 583 
cpebeN3 appeal dismissed. 


XL 


. U.S. v. Richard Dean Lance, 73 1.D. 218 (1966) . 
Richard Dean Lance v. Stewart L. Udall, et al., Civil No. 1864, D. Nev. 
J udgment for defendant, January 23, 1968; no appeal. 


| U.S. v. Charles Maher, et al., 5 IBLA 209, 79 1.D. 109 (1972) 


Charles M aher & L. Franklin Mader Vv. Rogers. C. B. Morton, Secretary 
of the Interior, Civil No. 1-72-1538, D. Idaho. Dismissed without Dre IUAIee) 
‘April 3, 1978. 


U.S. V. Mary A. Mattey, 671. D. 63° (1960) - 


U.S, V. Edison R, Nogueira, et al., Civil No. 65-220-PH, C.D. Cal. 
Judgment for defendant, November 16, 1966; rev'd. & remanded, 403 
_ F.2d 816 (1968).; no petition. 


U. S. Vv. William A. McCall, Sr., The Dredge Corp: Estate of Olaf H. 
Nelson, Deceased, Small Tract Anolon Association, Inter- 
venor, 78 1.D.71 (1971) | 


William A: McCall, Sr., The Dredge Corp., & Olaf H. Nelson v. John F. 
- Boyles, et al., Civil No. 74-68 (RDF), D. Nev. Suit penne: | 


U.S. y. Kenneth McClarty, 71 I.D. 381 (1964), 16 I. D. 193. (1969) 


_ Kenneth McClarty V. Stewart L. Udall, et al., Civil No. 2116, E. D. 
Wash, Judgment for defendant, May 26, 1966; rev'd: & remanded, 408 
F. 2d 907 (9th Cir. 1969); remanded to the Secretary, May 7, 1969; 
vacated & remanded to Bureau of Land Management, August 13, 1969. 


U.S. V. Frank & Wanita Melluzzo, 76 I.D. 160 (1969) 
Frank & Wanita Melluzzo v.. Rogers C. B. Morton, Civil No. CIV 


73-308 PHX CAM, D. Ariz. Judgment for defendant, June 19, 1974; 


rev'd. & remanded for further Proceedings, January 14, 1976. (opinion). 


| U. S.V. Frank & Wanita Melluzzo, et al., 16 LD. 181 (1969), ‘Recon- 
- sideration, 1 IBLA 37,77 1.D. 172 (1970) 


wim Mining & Deucloument Co., et al. v. Rogers C. B. M orton, Civil 


No, 70-679, D. Ariz. Judgment for cerencent, December 8, 1971; dis-' 


missed, February 4, 1974. 


U.S. V. Mineral Ventures, Lid., 80 I. D. 792 (1973) - 
Mineral Ventures, Lid. v. The Secretary of the Interior, Civil No. 


74-201, D, Ore, Judgment for defendant, July 10, 1975; notice of appeal 


| - filed September 5, 1975. 


U.S. Vv. G. Patrick Monae et al. 82 IL. D. 146 (1975) 


q. Patrick Morris, Joan BE. Roth, Hlise L, Neeley, Lyle D. Roth, Vera 

M, Baltzor ( formerly Vera M, Noble), Charlene S. & George R. Baltzor, 

- Juanita M..& Nellie Mae Morris, Milo & Peggy M. Aeélsen, & Farm 

_ Development Corp. v. U.S. & Rogers C. B, Morton, Secretary. of the 
Interior, Civil No. 1-75-74, D. Idaho. Suit pending. 


XLI 


US. Y. New Jersey! Zine Company, 74 I.D. 191 (1967). | 
_ The New. Jersey Zine Corp., a Del, Corp. v. Stewart L. Udall, Civil No. 
67-C—-404, Dz. Colo, Dismissed’ with prejudice, January 5, 1970. 

U.S. v. Lloyd O'Callaghan, Sr. et al., 79 1D, 689 (1972) 


Lloyd O'Callaghan, ‘Sr., individually & as Executor of the Estate of 
“Ross O’Callaghan. v. Rogers Morton et al., Civil No. i 3-129-S, S. D. Cal. 
aff'd. in part & remanded, May 14, 1974. | 


US. Vid R, Osborne, et al., 77 1.D 83 (1970) 


J. RK. ‘Osborne, ‘individually & on behalf of R. R. Borders, et al. Vv. 
Rogers C. B. Morton, et al., Civil No. 1564, D. Nev. Judgment for de- 
- fendant,.March 1, 1972; remanded Dist. Ct. with directions to reassess 
Secretary’ s conclusion, February 22, 1974; remanded to the Department 
with orders to re-examine the issues, December 3, 1974. oe 


US. V. E. V. Pressentin’ and Devisees of the H. ‘S. Martin state, | 
71 1.D. 447 (1964) © 


E. V. Pressentin, Fred J. Martin, Ade of H. A, Martin uate v. 
‘Stewart L, Udall & Charles Stoddard, Civil No. ns 65. ey for 
defendant, March 19, 1969; no appeal. os 

U. s. Vv. Ollie Mae Shearman et. al., 73 I. D. 386 (1968) 


_ See Idaho Desert Land Entries—Indian Hill ereue 


U.S. V. CF. Snyder, et al., 72 LD. 223, (1965) 


Ruth. Snyder, Adm’r[x] of the Estate of C. F. Snyder, Deceased, 
et al. v, Stewart L. Udall, Civil No. 66-C-131, D. Colo. Judgment for 
plaintiff, 267 F. Supp. 110 (1967) ; rev'd., 405 F. 2d 1179. (10th Cir. 
1968) ; cert. demed, 396 U. S. 819 (1969). 


«OUSLY. Southern Pacific Co., 77 .D. 41 (1970) 


Southern Pacific Co. et al. V. Rogers Cc. B. Merion, et ai: Civil No. , 
($-2155, ELD. Cal. Judgment nor defendant, November 20, 1974, 


U.S. V. Clarence T. & Mary D. Stevens, 77 I.D. 97 (1970) 


Clarence T. & Mary D. Stevens v. Walter J. Hickel, Civil No, fre ; 
Dy Idaho. Judgment for defendant, June 4, 1971. te 


| U.S. V. Elmer H. Swanson, 81 LD. 14 (1974) 


Elmer H. Swanson v. Rogers C. B. Morton, Secretary of the Interior, 
Civil No. 4-74-10, aD Idaho. Dismissed without prejudice, December 23, 
“1975 (opinion): | : | 


US. V. Alfred N. Verrue, 1 LD. 300 (1968) 


Alfred N. Verrue v. U.S., et al., Civil No. 6898 Phx., D. Ariz. Rev'd, & 
ee remanded, Peeper 29, 1970; j afd, 457 F. 2d 1202 (Oth Cir, aan no 
petition. - # 
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| U.S. v. Vernon O. & Ina C. White, 72 I.D. 522 (1965) 


. Vernon O. White & Ina C. White v. Stewart L, Udall, Civil No. 1-—65- 
122, D. ‘Idaho. Judgment for defendant, January 6, 1967; aff’d., 404 
F. 2d 334 (9th Cir. 1968) ; no petition. 


U.S. v. Frank W. Winegar, et al., 81 L.D. 370 (1974) 


Shell Oil Co. & D, A. Shale, Ine. Vv. Rogers C. B. Morton, ‘Secretary of 
“ie Interior, Civil No. T4-F-739, D. Colo. Suit pending. 


U.S. y. Merle I. Zweifel, et al., 80 I.D. 323 (1973) | 
Merle I. Zweifel, et al. Vv. ‘U.S. Civil No. C-5276, D. Colo, Dismissed 
without prejudice, October 31, 1973. as 


Kenneth Roberts, et al. V. Rogers CL B. Morton & The Interior Board 
of Land Appeals, Civil No. C—5308, D. Colo. Dismissed with prejudice, 
January 23, 1975 (opinion) ; appeal docketed, March 17, 195. 


_E. A. Vaughey, 63 I.D. 85 (1956) - 


‘EA. Vaughey v. Fred A. Scien. Civil No. 1744-56. ‘Dismissed by 
stipulation, April 18, 1957; no appeal. 


Estate of Florence Bluesky Vessell ( Unallotted Lac Courte Sine tes 
Chippewa of Wisconsin) , 1 IBJIA 312, 79 I.D. 615 (1972) 


Constance Jean Hollen Eskro v. Rogers C. B. Morton, et al., Civil No. 
72-C-428, D. Wis. Dismissed, 380 F. Supp. 205: (1974); rev'd, September | 
29, 1975; no petition. 


| Burt A. Wackerli, et al., 73 I.D. 280 (1968) 


Burt & Lueva G. Wackerlhi, et al, v. Stewart L, Udall, et al., Civil No. 
1-66-92, D, Idaho, Amended complaint. filed. March 17, 1971. Tudgment 
for plaintiff, February 28, 1975. : <a 


Estate of Milward Wallace Ward, go LD. 341 ( 1975) 


Alfred Ward, Irene. Ward Wise, & Elizabeth Collins v, Kent Frizzell, 
Acting ecabdaee of the Interior, ee al., Cia No. C75 175, D. Wye: Suit 
pending, | 7 


Weardeo Construction Corp. 64 . ED. 376 (1957 ). 


Weardco Construction Corp. v. U.S., Civil No. 278-59-PH, S.D. Cal. 
Judgment for plaintiff, October 26, cee satisfaction of mace 
entered February 9, 1960. 


Estate of Mary Ursula Rock Weltknown, 11 IBIA 83, 8 1.D. 179 
(1971) | 

William T. Shaw, Ir. et al. Vv. , Rogers C. B. Wisden et al, Civil No. 

974, D. Mont. Dismissed, ‘July 6, 1973 (opinion) ; no appeal. 


| Hstate of Hiemstennie ( Maggie) Whiz Abbott, 4 IBIA 79, 80 I. D. 


617 (19738), (1975) - 
Doris Whiz. Burkybile v. Alvis Smith, Sr., as Guardian Ad pian for 
Zama, Vernon, Kenneth, Mona & Joseph Smith, pens, et al., Civil No. 
C-75-190, E.D, Wash. Suit pending | ak te 


_ we . | | | XLII. 
Frank Winegar, Shell Oil Co. & D. A. Shale Inc., 74 LD. 161 (1967) _ 

| Shell Oil Co.; et al. v. Udall, et al., Civil No. 67-C-321, D. om 

_ Judgment for plaintiff, September 18, 1967; no appeal. — 


Estate of Wook-Kah-N ah, Comanche Allotice No, 1 927, 65 LD. 436 
(1958) | 


Thomas J. Huff, Adm, with will annexed of ihe. Estate of Wook- 
Kah-Nah, Deceased, Comanche Enrolled Restricted Indian No. 1927 v. 
Jane Asenap, Wilfred Tabbytite, J. R. Graves, Examiner of Inheritance, 
Bureau of Indian Affairs, Dept. of the Interior, & Earl R. Wiseman, 
District Director of Internal Revenue, Civil No. 8281,.W.D. Okla. Dis- 
missed as to the Examiner of Inheritance; plaintiff dismissed suit with- 
out prejudice as to the other defendants. : 


Thomas J. Huff, Adm,. with will weneee to the Estate of Wook 
_ Kah-Nah v. Stewart L. Udall, Civil No. 2595-60, Judgment for defendant, 
June 5, 1962; remanded, 312.F. 2d 358. (1962). 


| Zeigler Coal Co., 82 LD. 36 (1975) 


Zeigler Coal Co, v. Kent Frizzell, Means Sesreting of the Prierior: 
No. 75-1139, United States Court of Appeals, D.C. Cir. Suit pemiie 


Zeigler Coal Co., 811. D. 729 (1974) 


‘International Union of United Mine Workers of Aneta v. Stanley 
_K. Hathaway, Secretary of the Interior, No. 75-1008, United States 
Court of. nee D.C. Cir. Suit Bening: 


: “Adare. wv. Ore Knob Copper 


Akers, John J., 1 IBIA 246, 9. 
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Co. (22 L.D. 624) ; modified, 24 L.D. 
191. 

Grampian Lode (1 L.D. 544) ; over- 

_ ruled, 25 L.D. 495... | 

Gregg et al. v. State of Giloesise (15 

. L.D. 151); modified, 380 L.D. 310. . 


-Grinnel v. Southern Pacific R.R. Co. 


(22 L.D. 488) ; vacated, 23 L.D. 489. 

*Ground Hog Lode v. Parole and 
Morning Star Lodes (8 L.D..480) ; 
overruled, 34 L.D. 568 (See R.R. 
Rousseau, 47 L.D. 590). 

Guidney, Alcide (8 C.L.O: 157) ; over-— 
ruled, 40 L.D. 399. 

Gulf: and Ship Island R.R. Co. . (16 
L.D, 286) ; modified, 19 L.D. 534. 

Gustafson, Olof (45 L.D. 456) ; modi- 
fied, 46 L.D. 442, 

Gwyn, James R. (A-26806) December 
17, 1958, unreported; distinguished, 
66 LD. 275. 


Hagood, L. N., et al., 65. 1.D. 405 
(1958); overruled, Beard Oil Com- 
pany, 1 IBLA 42, 77 ID. 166 © 
(1970). - 

Halvorson, Halvor K. (39 i: D. 456) : 
overruled, 41 L.D. 505. . | 

Hansbrough, Henry C. (5 L.D. 155); : 
overruled, 29 L.D. 59. | 


Hardee, D. C. (7 L.D.1)3 overruled So 


far as in conflict, 29 L.D. 698. - 
Hardee v. United States (8.-L.D. 391; 
16 L.D. 499) ; overruled so far as.in 
. conflict, 29 L.D. 698. | 7 
Hardin, James ae (10 Te D: 318) 5 ; re- 
voked, 14 L.D. 233. : 
Harris, James G. (28 L.D. 90) ; -—over- 
ruled, 39 L.D. 93. 
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aise: ae (4 L.D. 179) ; -over- 
ruled, 17 L.D. 216. ) 

Harrison, W. R. (19 L.D. 299) 5 over- 

ruled, 33°L.D. 539. - 

‘Hart v. Cox. (42 L.D. 592); ee: 
260 U.S. 427 (See 49 L.D; 413).. 

Hastings and Dakota Ry. Co. v. Chris- 
tenson. et al. (22 L.D. 257); over- 
ruled, 28. L.D. 572. 

_ Hausman, Peter A.C. (37 L.D. 352) ; 
modified, 48 L.D. 629. ; 


Hayden v. I amison (24 L. D. 408) ; va- 


cated, 26 L.D. 378. 
Haynes v. Smith (50 L.D. 208) ; -over- 


ruled so far as in conflict, 54° LD. 


150. 
Heilman v. Syverson (15 L.D. 184) ; 
overruled, 23 LD. 119. ae 


Heinzman et al. ‘v, Letroadec’s Heirs 
et al. (28 LD. at ; overruled, 88} 


~ LD, 258. | 
Heirs of Davis (40 LD. 573) 5 
ruled, 46 L.D. 110. 


‘Heirs of Mulnix, Philip -(83 Lp. 


331) ; overruled, 48 L.D. 582. 
*Heirs of ‘Stevenson v. Cunningham 
(82 LD. 650) ; overruled so far as 
in conflict, 41.L.D, 119 ee 48 L.D. 
196). 


Heirs of. Talkington v. Hempfiing (2 


L.D. 46) ; overruled, 14 L.D. 200. 


ne of Vradenberg et al..v. Orr et 
(25 LL.D. ele overruled, 38 


oe. 253. 
Helmer, Inkerman (384 L.D. 341); 
_ moilified, 42. L.D. AT2, | 
-Helphrey v. Coil (49. L.D. 624) ; over- 
_. ruled, Dennis 2, Jean - (A-20899), 
| July 24, 1937, unreported. 
Henderson, John W.. 
vacated, 43 L.D. 106 ve 44 L.D. 
- 112 and 49 L.D. 484). | 


apis Nellie J. (88 L.D. 448, 445) ; ra ee 


recalled and vacated, 89 L.D. 211. 


Hensel, Ohmer V. (45 Lo. 557) 5 dis- : 


_- tinguished, 66 I.D, 275, 
Herman v, Chase et al. (37 L.D. 590) ; : 
overruled, 43 L.D. 246. © | 

Herrick, Wallace H. (24 L.D. 


28) 
overruled, 25 L. D, 113.. , 


Hess, Hoy, Assignee. Soe L.D. 421) a! 


overruled, dl L.D, 287. 


Hickey, M. A. et al. 


‘Hildreth, Henry (45 L.D. 


Holden, Thomas A. “(6 L.D. 


over-| 


(40 L.D. 518); 
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(8 L.D. 88);._ 

modified, 5 L.D. 256. 23 

era va- 
cated, 46 L.D. 17. 

Hindman, Ada ‘I. (42 L.D. 397) ; ; va- 
 eated in part, 43 L.D.191. wes 


eHiealantl Svan (4d° L.D, 405) 3 v a- 


cated, 43 L.D. 538, 


NEfslbeck: Halvor. F., A-30876 (Decem- 


ber 2,. 1965) ; overruled, 79 LD. 416 

(1972). 7 

493); : 
overruled, 29 L.D. 166. 

Holland, G. W. (6 L.D.-20) ; overruled, 
~6 LD. 689; 12 L.D. 436, | | 

Holland, William: C. (M-27696) ; de- 
cided April 26, 1934; -overruled in 
part, 55 1D. 201. oe 

Hollensteiner, Walter (38 L.D.. eee 
overruled, 47 L.D. 260. | 

Holman V. Central: Montana Mines Co. 
(84. L.D. 568) ; overruled So far as 
in conflict, 47 L.D. 590. ne A 

Hon v. Martinas (41 L.D. 119) modi- 
fied, 43 L.D:197. 

Hooper, Henry (6 L.D. 624) ; modified, 
(19 L.D. 86, 284. | 

Howard v. Northern Pacific R.R. Co. 

- 28 L.D. 6) ; overruled, 28 L.D. 126. 


Howard, Thomas (8 L.D. 409) oe 


39 L.D. 162; 225). 
Howell, John H. (24 L.D. 22) ; over- 
| Haled, 28 L.D, 204. 


Howell L. C. (39 L.D. 92) (See | 39 


L.D. 411). 
Hoy, Assignee of Hess (46 Ts D. A421) ; : 
overruled, 51 L. D. 287. 


{*Hughes 2. Greathead (48 L.D. 497) $ 


overruled, 49 L.D. 413 (See 260 U.S. 
427), 
Hull et al. Vv. Ingle (24, L.D. 214) ; | 
overruled, 80 L.D. 258. 
Huls, Clara (9 L.D. 401) ; modified, 21 
L.D. BTT. ah 
Humble Oil & Refining Co. (64 L.D, : 
5); distinguished, 65 I.D. 316. 
Hunter, Charles H. (60 I. D,. 395) ; dis- 
tinguished, 63 I.D. 65. 
Hurley, Bertha C., (TA-66 (Ir.) ), 
March 21, 1952, unreported; over- 
ruled, 62 I.D, 12. 


“TABLE OF OVERRULED AND MODIFIED CASES 


Hyde, BF. A. (er L.D. 4T2y; : vacated, 
28 L.D. 284. 

Hyde, F. A. et al. (40 L.D. 284); over- 
ruled, 43 L.D..381. wa 

*Hyde et al. v, Warren et ae (14 L.D. 
576; 1 LD; ae Sos 19 L.D. 64). 


*Ingram, John D. (37 LD. ato) as 
438 L.D. 544)... 

Inman v, Nowtheri Pacifie R.R. Co. 
a L.D, 318) ; ; overruled, 28 L.D. 
95.°° 

*Instructions (32 iD 604); over- 

ruled so far as in conflict, 50 L.D. 

628; 53 I.D. 365; Lillian M. Peter- 

son et al, (A~20411),. August 5, 

1987, unreported (ore 59 I.D. 282, 

286). 

Instructions (51 L. D. 51) ; - coeteale 

- go far as.in conflict, 54 LD. 36. 

Interstate Oil Corp. and Frank 0. 

_ Chittenden (50 L.D. 262); . over- 
ruled so far as: in. conflict, 53 L D. 
228. 

Iowa Railroad Land Co: (38 L.D. 79; 

| 24 LD. 125) ; vacated, 29 L.D. de 


vacated, 30 L.D. 345.. 


Jackson Oil Co. v. Southern Pacifié : 
Ry. Co. (40 LD, 528) ; overruled, 42, 


L.D. 817. 
Johnson v. South Dakota. ar L.D. 


~ 411); overruled so far as in n conflict, 7 


41 L.D, 22, 


Tones: Tames A. (8 TLD: 116); over- |. 


| ruled, 8 L.D. 448. 
Jones v. Kennett (6 L.D. 688) ; 
ruled, 14 L.D. 429. 


over- 


Kackmann, Peter (1.-L.D. 86); over- 
ruled, 16 L.D. 464. 

Kanawha Oil and Gas Co., 
(50 L.D. 639); overruled so far. as 
in conflict, 54 I.D. 371.. 

Keating Gold Mining Company, Mon- 
tana Power Company, Transferee, 
52 L.D. 671. (1929), overruled in 

part, Arizona Public Service Com- 
pany, 5. IBLA 187, 79 I.D. 67 (1972). 

Kemp, Frank A. (47 L.D. 560) ; over- 


Assignee | 
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ruled: so far as in conflict, 60. 1 D. 
417, 419. . | 

Kemper v. St. Paul cer Pacific R. R. 
Co. (2 C.L.L. a0) overruled, 18 
L.D. 101. 

Kilner, Harold E. et al. (A—21845) ; 
. February 1, 1939, unreported ; over- 
ruled so far as in conflict, 59 I.D. 
258, 260. 

King v. Eastern Oregon Land Co. (23 
L.D. 579) ; modified, 30 L.D. 19. 


| Kinney, E..C. (44 L.D. 580); over- 


ruled so far. as in conilict, 53 I.D. 
228. 

Kinsinger wv, Peck > L.D. 202) (See 
39 L.D. 162, 225). 


Kiser.v. Keech (7 L. D. 25) 5 ‘overruled, : 


(23 LL.D. 119. - 


1| Knight, Albert B: et al. (OLD. 221) 


overruled, 31 L.D. 64. 


Knight v. Heirs of Knight, (39: L. D. 


- 862, 491); 40 L.D. 4613. overruled, 
48 L.D. 242. | 


| Kniskern v. Hastings sia Dakota: R. R. 
~ Co. (6 C.L.0. ny overruled, 1 L.D. 


3862. 


Kolberg, | Peter F,. aa: i. D. 458) ; over-_ 
Jacks % ‘Belard - et al. (9 L.D. 30) : |. ae 
| Krighaum, James T (2 L.D. 617); 


‘ruled, 43 L. D. 181. 


overruled, 26 L.D, 448.: 

*Krushnie, Emil L. (52 LD. 282, 
295); vacated, 58 ‘LD. 42, 450 (See 
280 U.S. 306). 7 | 


Padiawerns Placer Claim (36. L.D. 

36) ; overruled, 37 L.D. 715... 

La Follette, Harvey M. (26 L. D. 458) ; : 
peerraled so far as in conflict, 59 
I.D, 416, 422. | 

Lamb v, Ullery (10 L.D. 528) ; 
ruled, 32 L.D. 3381. 

Largent, Edward B. et al. (13 L:D. 

397) ; overruled so far as in conflict, - 

42 L.D. 321. 

Larson, Syvert (40 L.D. 69); over- 
ruled, 48 L.D. 242. | 

Lasselle v. Missouri, Kansas aa 
Texas Ry. Co. (8 C.L.O. 10); over- 
ruled, 14 L.D. 278. . : | 

Las Vegas Grant (13.L.D. 646; 45 
LD. 58); revoked, 27°L.D. 683. 


over- 
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Laughlin, Allen (31 L.D. 258) 3 -. over- 
. ruled, 41 L.D. 361. . 
Laughlin v. Martin (18 LD. 112) ; ; 
modified, 21L.D.40. ©. 

Law v. State of Utah (29 L.D, 623) ; H 
overruled, 47 L.D. 359. 

Layne and Bowler Export Corp., 
IBCA-245 (Jan. 18, 1961), 68 I.D. 
38, overruled in so far as it conflicts 

with Schweigert, Inc. 
States, Court of Claims No. 26-66 
(Dec, 15, 1967), and Galland-Hen- 
ning Manufacturing Company, 
IBCA-—534-12-65 (Mar. 29, 1968). 


Lemmons, Lawson H. (19 L.D. 37)3;| 


overruled, 26 L.D. 398. 


Leonard,. Sarah .(1 L.D,. 41) oe Ze : 
= | Maher, John M. (34 L.D. ae modi- 


Lindberg, Anna C. (3 LD. 95); ‘modi- 


ruled, 16 L.D. 464, 


fied, 4 L.D. 299. 


Lindermann v. Wait (6 L. D. 689) ; : 


overruled, 13°L .D. 459. 


*Linhart v. Santa Fe Pacific R.R. Co. | 
(86 L:D. 41); overruled, 41 LD. 284 : 


(See 48 .L.D. 536)... 
Liss, Merwin E., Cumberland & Alle- 


gheny Gas Company, 67 -I.D. 385. 


(1960), is overruled, 80 LD. 896 
(1978). 


_ Little Pet Tade (4 L.D. 4): 3 over- |. 


ruled, 25 LD. 590. 


Lock Lode (6 L.D. 105); overruled so 


far as in conflict, 26 L.D, 128. 


Lockwood, Francis A. (20 L.D. BOR): : 


modified: 21 L.D. 200. 

Lonnergran vw. Shockley (33 LD. 
238) ; overruled so far as in conflict, 
34 L.D. 314; 36 L.D. 199. 


Louisiana, State of (8 ‘LD. Heyy 


modified, 9 L.D. 157. 

- Louisiana, State of (24 L.D. ig va- 
cated, 26 L.D.'5. 

Louisiana; State of (aT L. D. aca : 
overruled so far as in conflict, 51 
‘LD. 291: 

Louisiana, State of (48 L.D. 

| overruled so far as in conflict, 51 
L.D. 291. | 

Lucy B. Hussey Libde (5 L.D, 93); 
overruled, 25 L.D. 495.. 

Luse, Jeanette L. et al. (61 I.D. 108) ; 
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v. United | 
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distinguished by Richfield Oil Corp. 3 
71 TD, 248. 

Luton, James W. (34 L.D. 468) ; over- | 
ruled so far as in conflict, 35. LD. 
102. 


| Lyman, Mary: 0. (24 L.D. 498) : over- 


ruled so far as in conflict, 43 LD. 
221... | 


‘Lynch, Patrick (7 L. D. 38); overruled 


$0 far as in comet L.D, hee 


Mai oa Tiga (8 Is D. 188) ; : over- , 


ruled, 27 L.D. 448... | 
Maginnis, Charles P. (31 L.D. 292) : 
overruled, 85 L.D:. 399. § - 
Maginnis, John S, (82. L.D. 14); mide 
fied (42 L.D. 472). i 


fied, ‘42 L.D.472, | 
Mahoney, Timothy (41. LD. 129)3 
- overruled, 42 L.D, 318. ts | 
Makela, Charles (46 LD. 509) ; 5 eXx-. 
tended, 49 L.D, 244, . 
Makemson v. Snider’s Heirs (22. LD. | 
511) ; overruled, 32.L.D..650. 


_Malone Land and Water Co, (41 L.D. | 


138) ; overruled in part, 48 L.D. 110. 
Maney, John J. (385 L.D.;250) ; modi- 
fied, 48 L.D: 153. 2 
Maple, Frank (37 L.D. 107) ; >. over- 
ruled, 43:L.D.181.0 | 
Martin v. Patrick (41 L. D. 284) ; : over- 
_ ruled, 48 L.D. 536. 
Mason v, Cromwell (24. L.D. 248) ; va~ 
cated, 26 L.D. 369. 
Masten, EK. C. (22 L.D. 887)5 over- 
ruled, 25 L.D.111. | 3 
Mather e¢ al. v. Hackley’s Heirs (15, 
L.D. 487) ; vacated, 19 L.D, 48. 
Maughan, George W. (1 LD. 
overruled,7L.D.94. 


Zo)'s 


| Maxwell and Sangre ie Cristo ee 


Grants (46° L.D. re modified, 48 
L.D. 88. kot 

McBride v. Secretary of ‘the Interior 
(8 C.L.0. 10) ; modified, 52 L.D. 33. 

McCalla v. Acker (29 L.D. ey va- 
cated, 380 L.D, 277. _ 

McCord, W. E. (23 ‘L.D. 137) ; over- 
ruled to extent of any possible in- 
consistency, 561. D. 73. 
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MeCornick, William: Ss. (AL L.D. 661, 
| 666); vacated, 43 L.D. 429. 
*McCraney 0. Heirs of Hayes (33 L.D. 


21); overruled so far as in conflict, | 


41 L.D.119 (See 43 L.D. 196). 
McDonald, Roy (34 L.D. 21); over- 
ruled, 37 L.D.285. ©. |. 

7 *MeDonogh School Fund (11 L.D. 
378) ; overruled, 30 L.D. 616 (See 

—685 L.D. 399). 

/ McFadden et a v. Mountain View 
_ Mining and Milling Co. (26 L.D. 

. 580); vacated, 27 L.D. 358, 

McGee, Edward D. (17 L.D. 
overruled, 29 L.D. 166. : 

McGrann, Owen (5 L.D, 10); over- 
ruled, 24 L.D, 502,. 

McGregor; Carl (87 L.D. 693); over- 

ruled, 38 L.D. 148. 

McHarry v. Stewart (9 L.D. 344) ; 
criticized and distinguished, 56 I.D. 
340, | 

McKernan v. Bailey (16 L.D. 368) ; 
overruled, 17 L.D. 494. 

*McKittrick Oil Co. v, Southern Pa- 

cifie R.R. Co. (87 L.D. 243); over- 
ruled so far as in conflict, 40 LD. 
528 (See 42 L.D. 317). | 

McMiken, Herbert et al. (10 L.D. 97; 
11 1D. 96); Cine U nO 58 ID. 
257, 260. 

McNamara et al. v. State of California 
(17 L.D. 296); overruled, 22 L.D. 
666. | 

McPeek v.. Sullivan et al. (25 LD, 
281); overruled, 36 L.D, 26. - 

*Mee v. Hughart et al. (28 L.D. 455) ; 

_ vacated, 28 L.D. 209, In effect rein- 
stated, 44 L.D. 414, 487, 46 L.D, 484; 
48 L.D, 195, 346, 348; 49 L.D. 660. | 

_Meeboer v. Heirs of Schut (35, L.D. 
335) ; overruled so far as in conflict, 
41 L.D. 119. (See 43 L.D. 196). 

Mercer v. Buford Townsite (35 L.D. 

119) ; overruled, 35 L.D. 649. 


ane) 


LD. 162, 225). 
Meyer, Peter (6 LD. 639) 5 ; modified, 
12 LD. 436. 
Midland Oilfields Co. (50 L.D. 620) ; 
overruled so far as in conflict, 54 
LD. 371, 


Moses, Zelmer R. (36 L. D. 4738) ; 
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Mikesell, Henry D., , A-24112 (Mar. 11, 
1946) ; rehearing denied (June 20, 
1946), overruled to extent incon- | 
sistent, 70 I.D. 149. 


Miller, D. (60 I.D. 161); overruled in 


part, 62 I.D. 210. 


‘Miller, Duncan, A-29760 (Sept. 18, 


- 1963), overruled, 79 I.D. 416 (1972). 
Miller, Duncan, A-~30742 (December 2, 
1966), overruled, 79 I.D. 416 (1972). 


Miller, Duncan, A~80722 (April 14, 


1967) , overruled, 79 I.D. 416 (1972). 

Miller, Edwin J. (35 L.D. 411); over- 
Paled. 43 L.D.181. 

Miller v. Sebastian (19 L.D. 
overruled, 26 L.D. 448, 

Milner and North Side R.R. Co, (36 
L.D. 488) ; overruled, 40 L.D. 187. . 

Milton et al. v. Lamb (22 L.D. 839) ; 
overruled, 25 L.D, 550. : 

Milwaukee, Lake Shore and Western © 
Ry. Co. (12 L.D. 79); overruled, 29 | 
L.D. 112. 

Miner v. Mariott et al. (2 L.D. 109) ; : 
modified, 28 L.D. 224. 

Minnesota and Ontario Bridge Com- 
pany (80 L.D. 77); no longer fol- 
‘lowed, 50 L.D. 359. 

*Mitchell v. Brown (8 L.D,. 65); over- 
ruled, 41.L.D. 396 (See 48 L.D. 520). 

Monitor Lode (18 L.D. 358); over- 
ruled, 25 L.D. 495.. 

Monster Lode (85 L.D. 498) ; over- 
ruled so far as in conflict, 55 I.D. 
348, | | | 

Moore, Charles H. (16 L.D. 
overruled, 27 L.D. 482. 

Morgan wv. Craig. (10 C.L.0. 234) ; 
overruled, 5 L.D. 303.. - 

Morgan, Henry S. et al. (65.1.D. 369) ; : 
overruled to extent inconsistent, 71 
I.D, 22 (1964). 


eee) 


204) ; 


| Morgan v. Rowland “(37 L.D. 90) ; . 


overruled, 37 L.D. 618. 


; Moritz v. Hinz (36 L.D. 450) ; vacated, 
| Meyer ¥. Brown (15 L.D. 307) (See 39 | 


37 L.D. 382, 
Morrison, Charles S. (36 LD. 126) : 
modified, 36 L.D. 319. 

Morrow et al. v, State of Oregon et al, 
(32 L.D. 54) ; modified, 33 L.D. 101. 
over- 
ruled, 44 L.D. 570. | 
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~Mountain Chief Nok: 8 and 9 Lode 


Claims (86 L.D. 100) ; overruled a 


part, 36 L.D. 551, 


Mountain Fuel Supply Cha aie: A-|' 
81058 (December 19, a 


~ ruled, 79 I.D. 416 (1972). 
Mt, Whitney Military Res evan: (40 
L.D. 315) (See 43 L.D. 33). 


— Muller, Ernest (46 L.D. 243); over- 


| valed. 48 L.D. 168. : 

Muller, Esberne K. (39 L.D. 72) ; mod- 
ified, 89 L.D. 360. 

~ Mulnix, Philip, Heirs of (33 L.D. 

331); overruled, 48 L.D. 532. _ 


Munsey, Glenn, Earnest Scott and .Ar- 


nold. Seott v. Smitty Baker Coal 

Company, Inc., 

(Aug. 8, 1972), 79 I.D. 501, 509, dis- 
- tinguished, 80 J.D. 251 (1978). | 
Myll, Clifton O., 71 I.D. 458 (1964) ; 


as aupolemented, 71 I.D, 486 (1964) : 


' vacated, 72 1.D. 586 (1965). 


National Livestock Company and. Zack 
Cox, I.G.D. 55 (1938), is overruled, 
‘United States v. Maher, Charles et 
al., 5 IBLA 209, 79 I.D, 109 (1972). 

Naughton, Harold J., 3 IBLA 237, 78 

LD. 300 (1971); Schweite, Helena 


M., 14 IBLA 805 (Feb. 1, 1974) is]. 
distinguished by Kristeen J. Burke, 
Joe N. Melovedoff, Victor Melove- 7 


doff, 20 IBLA 162 (May 5, 1975). 
Nebraska, State of (18 L.D. 124); 
_overruled, 28 L.D. 358. "RSS 
Nebraska, State of v. Dorrington (2 

C.L.L. 647); overruled, 26 L.D. 123. 
Neilsen v. Central Pacific R.R. Co. et 
_ al. (26 L.D, 252) ; modified, a L.D, 

216. 3 
Newbanks ‘v. 

490) ; overruled, 29 L.D. 108. 
- Newlon, 
“s everruled so far as in conflict, ‘AB 
LD, 364, | 
New Mexico, State of (46 L. D. (217); 
| overruled, 48 L.D. 98. 

- New Mexico, State of (49 L.D. 814) ‘ 
: overruled, 54 I.D. 159. 7 
-. Newton, Walter (22 L.D. 322) ; “modi- 
- fied, 25 L.D. 188. » , 


1 IBMA 144, 162 


oe (22 LD. 


Robert C. (41 L.D. 421); 


New York Tiede and Mill Site (6 L. D. 
513); overruled, 27 L.D. 373.. : 


*Nickel, John R. (9 L.D. 388); over-- 


‘ruled, 41 L.D. 29 (See — L.D. 
313). | | 
Northern Pacific RR. Co. (20 LD. 
191); modified, 22 L.D. 234; over- 
ruled 3 SO far as in conflict, 29 L.D. | 
550. | 
*Northern Pacific R.R. Co. (21 LD. 


412, 23 L.D. 204; 25 L.D. 501); 


overruled, 53 I.D, 242 (See 26 L.D. 
265; 33. L.D. 426; 44 L.D. 
U.S, 435). 

Northern Pacific R.R. Co. U, Bowman 
(7 L.D. 288) ; modified, 18 L.D. 224.. 


Northern Pacific R.R, Co. v. Burns (6 


LL.D. 21); overruled, 20 L.D. 191. 

Northern Pacific R.R. Co. v. Loomis 
(21 L.D. (3895) ; overruled, 27° L.D. 
464, | 


| Northern Pacific R.R. Co. ». Marshall 


et al. (17 L.D. 545); Oyerrulets 28 
L.D. 174. 

Northern Pacific R.R. Co. v. . Miller (7 
L.D. 160); overruled so far as in 
conflict, 16 L.D. 229. 

Northern Pacifie R.R. Co. v. Sherwood 
(28 L.D. 126) ; overruled so far as 
in conflict, 29 L.D. 550. | = 3 

Northern Pacific R.R. Co. v. Symons 
(22 L.D. 686); overruled, 28 L.D. 

95. - 
Northern Pacific R.R. cea v. Geeaheve 7 
(8 L.D.. 865) ; overruled, 28 L.D. : 

126. 3 | 

Northern Pacific R.R. Co. v. Walters 
et al, (18 L.D, 230); overruled so 
far as in conflict, 49 L.D, 391. 

Northern Pacific R.R, Co. v. Yantis (8 
L.D. 58) ; ; overruled, - L.D. 127. 

*Northern Pacific Ry. . (48 L.D. . 
“573) 3 overr uled so hee as in conflict, 
51 L.D. 196 (See 52 L.D. 58). 

Nunez, Roman C, and Serapio (561. D. -— 

_ 863); overruled so far as in conflict, | 
57 L.D. 213. . 

Nyman v. St. Paul, Minneapolis, ate : 
Manitoba Ry. GB: (5° L.D. ee) 
overruled, 6 L.D. 750. 


218; 117 


O8 Opinion of Associate Solicitor, ME 
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. O'Donnell, “Thomas J: (28 L. D, 214); | 


svermled. 85 L.D. 411.: 
Olson v. Traver et al. (26 L.D. 350, 
628) ; overruled so far as in conflict, 
29 L.D, 480; 80 L.D. 382. - 

Opinion AAG. (35° LD. 277) : va- 
cated, 36.L.D..342. | 
Opinion of Acting Solicitor, June 6, 

1941; overruled so far as: inconsis- 
>» tent, 60 LD. ot | 
- *Opinion of Acting Solicitor, J ay: 30, 
1942: overruled so far as in conflict, 
58 I.D. 881 (See 59 I.D. 346, 350). 
Opinion of Associate Solicitor, Oct. 22, 
1947 (M-84999) ; donne dished 68 
LD. 488 (1961). 


36463, 64 I.D. 351. (1957);. over- 
ruled, 74 1.D.165 (1967). 
Opinion of Associate Solicitor, M-— 
36512 (July 29, 1958) ; overruled to 
extent inconsistent, 70 1.D. 159. 
Opinion of Chief Counsel, July 1, 1914 


(43 L.D. 389); explained, 68 I.D.} 


872 (1961). 
Opinion of Secretary, 75 I.D. 147 
(1968) ; vacated, 76 I.D. 69 (1969). 
Opinion of Solicitor, October 31, 1917 
-(D-40462); overruled so far as in- 
consistent, 58 I.D. 85, 92, 96. 
Opinion of Solicitor, February 7, 1919 
-(D-44083) ; overruled, November 4, 
1921 (M-6397) (See 58 LD. 158, 
160). 0 
Opinion: of Solicitor, August 8, 1933 
‘(M-27499) ; overruled so far as in. 
conflict, 54 1.D. 402. 
Opinion of Solicitor, June 15, 1934 (54 
. ID. 517); overruled i in part, Febru-. 
~- ary 11,1957 (M-86410). ya 
Opinion of Solicitor, Oct. 25, 1934, 55. 
ID. 14, overruled so far as incon- 
 gistent, 77 I.D. 49 (1970). 
Opinion: of Solicitor, May 8, 1940 (57 


LD. 124); overruled i in part, 58 I. D.! 


562, 567. 

Opinion of Solicitor, Poe 81, 1948 
 (M-~33183) ; : mene ned 58 ILD. 
726, 729, 

Opinion of Solicitor, May 2; 1944 (58 

LD, 680); distinguished, 64.1.D, 141. 
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jee of Solicitor, March 28, 1949 


(M-35093) ; overruled ab sie es 64 


‘I.D. 70. 


Opinion of | Solicitor, 60 LD. 436 


(1950) ; will not be followed tothe 
extent that it conflicts with these _ 


views, 72 ILD. 92 (1965). 


Opinion of Solicitor, M-36051 (Deeatae | | - 


ber 7, 1950), modified ; ‘Solicitor’ Ss 
Opinion, ee 719. LD. 
(1972). 


| Opinion of Solicitor, Fee 19, 1956. (M-— 


36378); overruled to extent incon- 
sistent,641.D.57. | 

Opinion of Solicitor, June 4, 1957 (M- 
86443) ; overruled in pers 65° LD. 
316. 

Opinion of Solicitor, July 9, 1957 (M- 
36442) ; withdrawn and euperseded 
65 I.D. 386, 388. 

Opinion of Solicitor, Oct. 30, 1957, 64 
I.D, 393 (M-36429); no longer fol- 
lowed, 67 I.D. 366 (1960). 

Opinion of Solicitor, 64 LD. 351 
(1957) ; overruled, M-36706, TA I.D. 
165 (1967). 

Opinion of Solicitor, 64 LD, 435 
(1957), will not be followed to the 
extent that it conflicts with these 
views M-36456 (Supp.) (Feb. 18, 
1969), 76 I.D. 14 (1969). | 

Opinion of Solicitor, July 29, 1958 (M- 
36512); overruled to extent incon- 
sistent, 70 1.D. 159 (1968).. | 

Opinion of Solicitor, Oct 27, 1958 (M-— 
86531); overruled, 69 I.D. - 110 
(1962). 

Opinion of Solicitor, July. 20, 1959 
 (M-36581, Supp.); overruled, 69 
LD. 110 (1962). .~ 

Opinion of | Solicitor, 68 I.D, 4383 

(1961); distinguished and limited, 
72 1.D, 245 (1965). 

Opinion of Solicitor, M-36767 (Nov. 1, 
1967) eee rea | M-36599), 
69 1.D.195 (1962). | 


| Opinions of Solicitor, September: ‘15, 


1914, and February 2, 1915; over- 
ruled, September 9, 1919 (D_43035, 
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ies Caramony) (See 58 ID. 149, 
154-156). 

Grescn and California R.R, Co. V. 
~ Puckett (39 L.D. 169) ; modified, 53 
I.D. 264, 

Oregon Central Military Wagon Road 

Co..v. Hart (17 L.D. 480); over- 
ruled, 18 L.D. 548. 


Owens et al. v. State of California. (22 


_ LD, 369) ; overruled, 38 L:D. 253. 


Pace v. Carstarphen et al, (50 L.D. 

869); distinguished, 61 I.D. 459. 
Pacific Slope Lode: (12 L.D. 686); 
overruled so far as in conflict, 25 
-L.D. 518. 

Page, Ralph, 8 IBLA 4385 (Dec. 22, 
1972), explained; Sam Rosetti, 15 
IBLA ‘288, 81 I.D. 251 (1974). 

Papina V. Alderson (1 B.L.P.. 91); 
modified, 5 L.D. 256. : 


Patterson, Charles E. (3 L.D. 260) : 


modified, 6 L.D. 284, 624. 

Paul J arvis, Ine., Appeal of (64 I.D. 

> 285); distinguished, 64 I.D. 388. . 
Paul Jones. Lode (28 L.D. 120) ; modi- 
‘fied, 31 L.D. 359. 

Paul v. Wiseman (21 L.D. 12); over- 

— ruled, 27'L.D. 522. 

Pecos Irrigation and Improvement Co. 
(15 L.D. 470); overruled, 18 L.D. 
168, 268. 

Pennock, Belle L. (42 L.D. 315): * Va- 

- eated, 43 L.D. 66. 

Perry v. Central Pacific R. R. Co. (39 


LL.D. 5); overruled so far as in -con-. 


~ flict, 47 L.D. 304.: 

Phebus, Clayton (48 L.D. 128) ; over- 
ruled so far as in conflict, 50 L.D. 
_281;, overruled to extent inconsis- 
tent, 70 I.D. 159. 


Phelps, W. L. (8 C.L.O. 139) ; over-. 


ruled, 2 L.D. 854. 


‘Phillips, Alonzo (2 L.D. 321); over-|- 


ruled, 15 L.D. 424. 

‘Phillips v. Breazeale’s Heirs (19 L.D. 
573); overruled, 39 L.D. 98. 

Phillips, Cecil H.; A~ 30851 (November 
16, 1967), overruled, 79 ID. 416 
(1972). | 

Phillips, Vance W., 14 IBLA 79 (Dec. 

11, 1978), is modified by Vance W. 
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Phillips and Aelisa A. Burham, 19 
IBLA 211 (Mar. 21,1975). - 
Pieper, Agnes C. (35. L.D. 459) ; over- 
ruled, 43 L.D. 374. | 
Pierce, Lewis W. (18 LD. 328) ; <<. 


. cated, 53 LD. 447; overruled so far - 


as in feontliee 59. LD. 416, 442. | 

Pietkiewicz et. al. v. Richmond (29 
L.D..195) ; overruled, 37 L.D..145. 

Pike’s Peak Lode (10 i: D. 200)3 ; over-. . 
ruled in part, 20 L.D. 204. - “% 

Pike’s Peak Lode (14 LD. 47) 3 ‘over- 
ruled, 20 L.D. 204. . 

Popple, James (12 L.D.. 483) 5 over- 
ruled, 13 L.D. 588. | 

Powell, D. C. (6 L.D. 802) ; “modified, 
15 L. ‘D: ATT, : 

Prange, Christ C. and William C. 
Braasch (48 L.D. 488) ; overruled 
so far as in conflict, 60 I1.D, 417,419. 

Premo, George (9 L.D. 70) (See 39 7 
L.D. 162, 225). - | 

Prescott, Henrietta P.. (46 L. D. 486) ; ; 
overruled, 51 L.D.287 

Pringle, Wesley (13 L.D. B19): os - over- 
ruled, 29.L.D.599.  . 

Provensal, Victor H. (30. LD. 618); = 
overruled, 35 L.D. 399, 


Prue, Widow of. Emanuel (6 LD. 7 


486) ; vacated, 33 L.D. 409. | 
Pugh, F. M, et al. (14 LD, 274); in 
effect vacated; 282 U.S. 452, 


Puyallup Allotment (20 L.D. 189) 


‘modified, 29 L. D. 628. 


Ramsey, George L., Heirs of ee i 

- Philbrick (A-16060), August 6, 
1931, unreported; recalled'and va- — 
cated, 58 1.D.272, 275, 290.0. 

Rancho Alisal (1 LD. 173) 5 >; over- 
ruled, 5 L.D. 320... - 


_. | Ranger Fuel Corporation, 2 IBMA 168 : 


(July 17, 1973), 80 I.D. 708; Set 
aside by Memorandum Opinion..and 
Order Upon Reconsideration. in 
Ranger Fuel Corporation, 2 IBMA 
186 eens 5, ibe (80. LD. 
604. 
Rankin, James D. et al. (7 1; D. 411); : 
overruled, 35 L.D. 32. a, 
Rankin, John M. (20 LD. 272) ; 
versed, 21 L.D, 404. 
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Rayburn, Ethel Cowgill, A~28866 
(Sept. 6, 1962) is modified by T: -T. 


Cowgill, et. al., 19 IBLA 274 (Apr. : 


77,1975). - 
Rebel Lode (12 L.D. 683) : overruled, 
20 L.D. 204; 48 L.D. 523. - 
*Reed v. Buffington (7 L.D. 154); 
overruled, 8 L.D. 110 ee 9 L.D. 
~—6860). 0 


| Regione v. Rosseler (40 L. D. 98) vee ) 


cated, 40 L.D. 420. 
Reid, Bettie H., Lucille H. Pipkin (61 
LD. a ie overruled, 61 L.Ds 855. 


_ Reliable Coal Corp., 1 IBMA 50,- 78): 


ILD, 199. (1971); distinguished, 
Zeigler Coal. eek age: 1 IBMA 
71, 78 I.D. 862 (1971). 


Rialto No. 2 Placer Mining Claim (34 | 


'L.D. 44); overruled, 37 L.D. 250. 


Rico Town Site (1 L.D.. ene) : modi 


fied; 5:L.D. 256. 


Rio Verde Canal Co. (26 L.D. 381) ; ae 


vacated, 27 L.D. 421. - 

Roberts v. Oregon Central Military 
‘Road Co, (19 L.D, 591); overruled, 
681 LL.D. 174. : 

Robinson, Stella G., ca L.D. 448); 3 
overruled, 13 L.D. 1. : 

Rogers v. Atlantic & Pacific R. R. Co. 


(6 L.D. 565) ; overruled SO far as in| 


conflict, 8 L.D.165.-: 
Rogers, Fred B. (4 L.D. 825); 3 Vv 
cated, 53 [.D. 649. | , 


Rogers, Horace B. (10 L. D. 29); “over | 
: : Shale Oil Company (See 55 I. D. 987 ): 


ruled, 14 L.D. 321. | 
*Rogers v. Lukens (6 L.D. 111); “over- 
ruled, 8 L.D. 110 (See 9 L.D. 360). 
Romero v. Widow of Knox (48- L.D. 
82); overruled so far as in conflict, 
49 L.D. 244. 
Roth, Gottlieb (50 L.D, 196) 5 modi- 
fied, 50 L.D.197. | | 
Rough Rider and Other Lode: Claims 
(41 L.D. 242, 255) ; vacated, 42 L.D. 
584. 


St. ‘Clair, Frank (52 L.D. 597); : modi- 
fied, 581.D.194. 
*St. Paul,. Minneapolis and Manitoba 
Ry. Co, (8 L.D. 255); modified, 18 
‘LD. 354 (See 32 L.D. ois : 
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St. Paul, Minneapolis and Manitoba _ 
Ry. Co. v. Fogelberg (29 L.D. aot : 
vacated, 30 L.D.191. | | 

St. Paul, Minneapolis and Npandione: 
Ry. Co. v. Hagen (20 L.D. aa) 
overruled, 25 L.D. 86. 

Salsberry, Carroll (17. ‘LD. 170): 
overruled, 39 L-D.93. © 

Sangre de Cristo and Maxwell Land © 
Grants (46. L.D. a modified, 48 
LD. 88, ; 


Santa Fe Pacific. R. R. Co. Vv, Spateesou 


(39 L.D. 442) ; ‘overruled; 4l L.D. 
883. — 

Satisfaction Extension: Mill Site (14 
_L.D. 173) (See 82 L.D. 128). | 


| *Sayles, Henry P. (2 L.D. 88); modi- 


fied, 6 L.D, 797 (See 37 L.D. 330). 
Schweite, Helena M., 14 IBLA 305 
—. (Feb. 1, 1974); Naughton, Harold - 
J.3 IBLA 237, 78. I.D. 300 (1971) 
is distinguished ' by Kristeen J. 
Burke, Joé N. Melovedoff, Victor 
Melovedoff, 20 IBLA 162 (May 5, 
1975). 


| Schweitzer v. Hilliard et al. (19 L.D. 


294); overruled so tay: as. in conflict, 
26 L.D. 689. 
Serrano v, Southern Pacific R. R. Co, 
(6 C.L.O.. 98) 7 overruled, 1 LD. 
380. 


us Sars John J. (27 L.D. 330) ; over- 


- ruled so far as in conflict, 59 ID. 
416, 422. | 


Shanley v. Moran (1 L.D. 162) ; -over- 
ruled, 15 L.D. 424. ea? 


Shillander, H. E., A-30279 Gana 


26, 1965), overruled, 79 I.D. AIG 
(1972). | 


Shincberger, Joseph (8 L.D. 231); a 


_ overruled, 9. L.D. 202. 
Silver Queen Lode (16 L.D. 186); 
~ overruled, 57 I.D. 63... = 
Simpson, Lawrence W. (85 L.D., a 
— 609); modified, 36 L.D. 205. 
Sipchen v. Ross (1 L.D. ie ‘modi 
fied, 4 L. D, 152. | 
Sinead v. Southern Pacific RR. Co. 7 
(21 L.D. 432) ; vacated, 29 L.D. 135.” 
Snook, Noah A. et al. (41-L.D. 428); | 


LX XXID 


aueueiicd so far as in conflict, 43 

LD. 864. — 

Sorli v. Berg (40 LD. 
~—-yuled, 42 L.D.557. 
Southern Pacific: R.R. Co: 

- 460) ; reversed, 18 L.D. 275.. 
Southern Pacific. R.R. Co. (28 Tad: 
281); recalled, 32 L.D. 51. — 
Southern. Pacific R.R. Co. (83 LD. 

89); recalled, 38 L.D. 528. 
Southern | 

(81 L.D, 272) ; vacated, 37 L.D. 243. 


259) 3; over- 


(15 L.D. 


. South Star Lode (17 L.D. 280) ; over- 


ruled, 20 L.D. 204; 48 L.D.:528.. 
Spaulding V. Northern Pacific R.R. Co. 
(21 L.D. 57); overruled, 31 L.D. 
151. 7 
Spencer, ‘James (6 L.D. 217); ae 
fied, 6 L.D. 772; 8 LL.D. 467. | 
~Sprulli, Leila. May (50 L.D. 549) ; 
overruled, 52 L.D. 339. 
Standard Oil Company of. California 
et al., 76 1.D. 271 (1969), no longer 
_ followed, 5 IBLA 26, (79 LD. 28 
(1972). 
Standard Oil Company: of California 
4%, Morton, 450 F. 2d 498 (9th Cir. 
1971) ; 79 LD, 238 (1972). | 
Standard Shales Products Co. (52 
L.D. 522); overruled so far as in 
conflict, 53 I.D, 42. | 
Star Gold Mining Co. (47 L.D, 38) ; 4 
: _ distinguished by U.S. v. Alaska Em- 
pire Gold Mining: Co., 71 ID. 278 
(1964). | 


State of California (14 L. D. 253) va. |. 


cated, 23 L.D. 230. 

State of California: (15 L.D. 10); 

—. overruled, 23 L.D. 428. | 

State of California (19 L.D. 585) 
vacated, 28 L.D.57. 

State of California (22 L.D. 128); 
overruled, 32 L.D: 34. — 

State of California (32 L.D. 346) « va- 


cated, 50 L.D. 628 eee OT L.D. 499 


and 46 L.D. 396).. 
State of California (44. L. D, 118); . 
overruled, 48 L.D. 98. | : 


“State of California (44 LD. 168); | 


. overruled, 48 L.D.98. 
State of California v. Moccettini (19 
L.D. 359; overruled, 31 L.D.°335. 


Pacific R.R.. Co- ». Bruns : 
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State of California v. ‘Bienes (3 C. L. O. 
118) ; modified, 2 L.D. 854. 7 

State of California v. Smith (5 L.D. 
543) ; overruled so far as in conflict, 
18 L.D. 343. | 

State of Colorado (7 L. D. 490): over- 
ruled, 9 L.D. 408, | 

State of Florida (17° L.D. 355) 5 : 
versed, 19 L.D.76. 

State of Florida (47 L.D. 92, 98); | 

overruled so far as in conflict, 51... 

L.D. 291. . 

State of Louisiana (8 L.D. 126) ; -mod- 
ified, 9 L.D. 157. a a 

State of Louisiana Me ii D. 281) ; ; va- 

. cated, 26.L.D. 5. oh 8 

State of Toueana: (47. L.D. 366) ; 
overruled so far as in conflict, 51 
L.D. 291. | 

State of Louisiana 48 i De 201) + | 
overruled so far as in contiet, ae 
L.D, 291. : 

State of Nebraska (18 LD. 124) ; - 
overruled, 28. L.D. 358. 

State. of Nebraska v. Dorrington (2 
C.L.L. 467); overruled so far as in 
conflict, 26 LL.D. 128. | 

State of New Mexico (46 L.D. 217 ) 
overruled, 48. L.D. 98. 


‘State of New Mexico (49 L.D. 314): = 


overruled, 54 1.D. 159. 
State of Utah. (45 L.D. net) ; over- : 
~ ruled, 48 L.D. 98. 

Stevenson, Heirs of v. Gavninahank 
(32: L.D. 650); overruled so far as. 
in conflict, 41 L.D. 119° (See 43 L.D. | 
196). . 


Sian et al, v. Rees et al. (21 LD. 


— 446)3 overruled so far as in conflict, ae 
29 L.D. 401. 


Stirling, Lillie E. (89 L.D. 346) ; over 


ruled, 46 L.D.-110. | | 

Stockley, . Thomas J: (44 L.D. 178, 
180) ; vacated, 260 U. S. 582 See 49 
L.D. 460, 461, 492). "4 

Strain, A. G (40 LD. 108) ; ‘ -over- 
-ruled so far as in conflict, 51, L.D. 
51: 

Streit, Arnold (T-476 (r)), Aug. 26, 
1962, unreported; overruled, 62 LD, 
12. 
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Stricker, Lizzie (15 L.D. 74); over- 

ruled so far as in | conflict, 18 L.D. 

288. : 

Stump, Alfred M. et at (39 LI D. 481) ; 
vacated,.42 L.D. 566. . 

Sumner v. Roberts (23 L.D.. 201): 
-overruled so far as in ones 41 
L.D. 178. a 

| Superior Oil. Conpany, A-28897 1 (Sep- 


tenberg, A-—26450 (September 5, 
_. 1952), distinguished in dictum ;. 6 
—. ITBLA 318, 79 I.D. 489 (1972). 
Sweeney v. Northern Pacific R. R. Co. 
(20° LD. 894) ; : overruled, 28 LL.D. 
174,00 38 


| *Sweet, Eri P. (2 C.L.O. 18) ; over- , 


“ruled, 41 L.D. 129° (Bes 42 L.D. 
318). 3 
Sweeten v. "Stevenson (2 BLP. 42) : 


| 248. 


ruled, 17 L.D. 414. | 
‘Taggart, William M. (41 LD. 282) 
overruled, 47 L.D. 370. ae 
Talkington’s Heirs v. aniline Q 
L.D. 46).; overruled, 14 L.D. 200. . 
Tate, Sarah J. 
ruled, 21.L.D.211.:.. 
Taylor, Josephine et. “a 
June 27, 1939, unreported; over- 
ruled so far as in conflict, 59 LD. 
258, 260. 


r  Wavlen o Vatew chokes LD. 279) 5 , 


reversed, 10 L. D. 242, 


*Teller, John C. (26 L.D, 484); over-} 


ruled, 36 L.D. 36 (See 37 L.D. 715). 


Thorstenson, Even (45 L.D. 96) ; over- 


ruled so far. as in conflict, at. L.D. 
258. | 


Tieck v. McNeil. (48 L.D. 158) ; modi. & 


fred, 49 L.D. 260. 
| Toles v. Northern Pacific Ry. Co. et al. 


(39 L.D, 371); overruled so far as |. 
| 7 ‘United States v. O’Leary, Keith V., et. 
| Tonkins, H. H. (41 L.D. ale)s : over- | 


- in conflict, 45 L. D. 98. 


ruled, 51 L.D, 27. 
_Traganza, Mertle C.. “ L.D. 800) 5 
nOveETUIEG 42 LD. 612. : 


Tupper v. 
tember 12, 1962) and William Wos- |. | | 
‘Turner v, Cartwright (17 L.D. 414) $ 


overruled so far as in conflict, 3 L. D. |. 


(10 L.D. acs | 


(A-21994), | 


Traugh v. Ernst (2 LD. 212) ; over- 
ruled, 3 L.D. 98. | 

Tripp v. Dumphy (28 LD. 14); mod 
fied, 40 L.D. 128. , 


Tripp v. Stewart. (7 C.L. 0. 39) modi- ‘a 


fied, 6 L.D. 795. : 
Tucker v. Florida Ry. & Nav. Co. (19 | 
L.D. 414) ; overruled, 25 L.D. 233. 
Schwarz (2 L.D. 623) ; 
overruled, 6 L.D. 624. . 


modified, 21 L.D. 40. 
Turner v. Lang (1 C.L.O. 51) modi- 
fied, 5-L.D. 256. | 


‘Tyler, Charles _ (26 L.D. 600) 5 over- 


| ruled, 85 L.D. 411. 


Ulin »v. Colby (24 LD. 311); over~ 

~ ruled, 35 L.D. 549. | 

Union Pacific R.R. Co. (38 L.D. 89); 
recalled, 33 L. D. 528. = 

United States v. Barngrover (On Re- 


- hearing), 57 LD, 533 (1942), over- 
Taft v. Chapin : (14. LD. 593) ; over- |. 


ruled in part by United States . 
‘Robinson, Theresa B., 21 IBLA 363, 
82 I.D. 414 (1975). | 

United States v. Bush (13 L.D. 529) : 
overruled, 18 L.D. 441. 7 

United States v. Central Pacific Ry. 
Co. (52 L.D. 81) modified, 52 L.D. 
235. 7 

United States v. Dana (18 L.D. 161); 
modified, 28 L.D. 45. | 

United States v. Kosanke. Sand Cor- 
‘poration, 3 IBLA 189, 78 I.D. 285 
(1971), 


(1978). 

United States . MeClarty, enn 
1 LD. 331 (1964), vacated and 
cases remanded, 76 I.D. 193 (1969). 


| United States v. Melluzzo, Frank and 


‘Wanita, et al., A-31042, 76 I.D. 181 
(1969) ; reconsideration, 1 IBLA 37, 
77 ILD, 172 (1970). pk 


United States v. “Mouat, M. W: et al. | 


(60 I.D. 473) ; modified, 61 I.D. 289. 


al, (68 I.D. 341); CISC MIEN Cs 64 
LD. 210,369. 

‘Utah, State of (45 L.D. 551) 3 ; over- 
ruled, 48 L.D. 98. 


| ‘set. aside and case re- = 
Pe -manded, i IBLA 282, 80 LD. 538 


_ Wasserman, Jacob N., 
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"Veatch, Heir of Natter (46 L.D. 496) ; 
overruled so far as in conflict, 49 
L.D. 416 (See 49 L.D, 492. for. adher- 


ence in part). 7 
Vine, James (14 L.D. 521) modified, 
14 L.D. 622. 


| Virginia-Colorado Development Corp. 
(53 ID. 666); overruled so far as in 


conflict, 55 I.D. 289. 
Vradenburg’ s Heirs et al. v. Orr et bal 
. (25 L.D. 323); overruled, 38. L.D. 
258. . 
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(835 FR 10011) oo... eee. 425 he” ie : 
erning refuse piles and 


19689, Jan. 17: Public Land Or. 1 sea cdmiea. “(30 
der No. 4582—Withdrawal. slurry impoundments (3 


of all public lands in Alaska FR 38660) — Roagrensseteise anes 23 
from all forms of appropria- 1975, Aug, 21: Secretarial Or-. 
tion and disposition under der No. 2977—Policy Direc- — 
the public land laws except = =| _ tive and effective retroactive 


locations for metalliferous . | to May 24, 1975........ 608, 609, 611 
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Bw IBLA 989 ad Geer ae 
“Decided J ‘anuary y 6; 1995 5 


DECISIONS OF THE 
"DEPARTMENT OF THE INTERIOR | 


: di sao 


CLARK. COUNTY SCHOOL DISTRICT 


Aypeal f from: deotsion: of. the Nevada “f 

State Office, Bureat of Land Manage: 
ae ment, ‘declaring: divestiture. of. title. to 
ands granted ‘under the; Recreation 


and Public. ane. Act. Cer, i. 

veieo ts ag eee cae 
: | Affirmed. | 
ar Patents . of. ‘Public. ‘Lands: “Gener- | 


| ally—Public Lands: . Disposals of: Gen- 
ae erally—Recreation and . Public .. ‘Pure 


poses Act . 


- The nscreation ‘and: Public. ‘Purposes 
Act, and the pertinent regulations there- 


ae -under,, require: that. a grantee. of land. un: 
~~ der :the.,Act. must: develop the Jand:.in- 
accordance . with. the. specified. uses (pro- 
: ‘posed. in, the: patent. application: within, a 
- reasonable: time following. the date. Of iss. 


| “suance. of patent.. 


| ‘ 2, Patents of ‘Public tends 
ally—Public Lands: 


Failure : over. ‘a “Seventeen-vear ‘period to 
_ develop: land: patented. under: the Recrea-: | 
- tion. and Public. Purposes: Act in: accord: 
ance with. the. specified public uSeS ,pr0- 
posed | in the patent application and. ‘set = 
a » hiamiber ‘of years. On J anuary 3, 
1956, in, accordance with. the. .re- 


“quirements of. the Recreation ae 


out in’ the patent isa violation’ of the 


: ‘condition: in the patent’ which: provides | 
- that if the lands are devoted. -E0-- & TSE. 
eas De: et ee =e ey cwere 


indi 
Disposals «of: » 
Genevally---Reoreation:: ene ‘Public 
__ .. Purposes Act. Pee ee 


conveyed't title shall revert to. ‘the United | 


. States. ae ae ae eee iS : 


APPEARANCES: ‘Thurman, white | 


| Associate. Superintendent, ‘School Fas 
cilities Division, Clark, County. School = 


“cer, aa <4 fice of the Solicitor, Denart: 


ment of the. Interior, for. the ‘United . 


States. 


* OPINION BY ADMINISTRA- : 


LIVE JUDGE RITVO 


INTERIOR BOARD OF LAND a 
: APPEALS. = 


“Clark ars School District has : 


| ‘appealed from.a decision of the 
Nevada ‘State Office, - Bureau, of 


Land. - Management: - (hereafter ae 


BLM), dated. July 25,. 1973, which 
held that appellant’s failure. over 2 


seventeen-year.. period. to. develop . 


_ any.of the uses.specified in a,patent 
to. land. granted: under the. Recrea= 
tion and Public. Purposes. Act,.43. 


U.S.C. § 869, (1954), was a. ‘viola- | 


~ tion of the reversionary provision, | 
of the patent which effected a di-._ 
zs vestiture ‘of ‘the® “School District’s 
title: to the land and the revestiture : 
thereof. in the. United States.. | 


The: history of this case goes back , 


— “SLD, No. a 


| NEW) Ts 21:8, R. 6r EB, 


: ve ee "DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


: Public ee Act, the Las ee 
~ Union School District ‘¢ prédecessor 
to appellant. Clark County. School... 
a? District) | filed. ‘application Nevada -: 
~ .043486 for approximately | 337 acres — 
ood land in the vicinity of Las Vegas. x 
_. Incits application, ‘the School. Dis- - 
trict stated that ut wanted the: lands 
oe for: ree 


~ 
f 


ane = 


Public saieole.| high schools, ahiveraine or : 
| educational Sites, ‘school administrative | 
ca Sites, parks, plays srounds, athletic’ fields, 

- auditoriums and: other. oe school. edu- | 


eational. needs. and. facilities.: 


: No target date: was given for: ine 
: construction of the proposed facili- ; 


a oe 


: ties, 


oe peal, lot 48, sec. 23, SYg NEY, § SEY, 


2, Diablo: Meridian; Nevada, 


maining. “unpatented,” 
ny Nevada 043486 was suspended pend 


. ine the clearance of: mining conflicts 


| tron the land: - 


: ; provided. that: 


os at it at any: "aie after ihe lands 
i anes, conveyed by - the Government, the. 
grantee. or its. successor. attempts tO 
transfer title to: or’ control: over these 4 
lands to: another’ or. the: lands ‘are .de-. 
voted to a use, other. than that for: which. ; 
the: lands were conveyed, without the 
~ conseit of the Secretary, title to. “the.” mie 


2 lands Shall revert. to:: the: ‘United. States. 


8 5U, S. C. nat 869-2 (1864). 


| that. 


_ “Thereafter, parsuant to the pe. 
3 visions - of the’ “Act, ‘the ‘United - tion, the. patent. under “which ‘the 
States, on Fuly: 26, 1956, issuéd Pat-~ 
ent No. 1162525 to the ‘School Dis-. 
_. trict for 196.72 acres of land. The - 


. five- -acre tract: in dispute i in this ¢ ap- 


“Mount - 
was in- 
eluded - among the patented. lands. : 
| With ‘respect to the 140 acres Te 
“application M 


sites in the ‘Tas ‘Vegas area. | 
School. District. also. indicated ats °° 


182 LD. 


The section further eda ie 


‘the above: provision would: cease to ty 
-be in- effect 25. years: after the iss © - 
suanceé of the patent: The pertinent 


regulation eine : a - 


SAD Gatents: ‘qgader’ ‘this: ‘act: ‘Will: Gontain ; 


: a clause providing that if the: patentee or 
its successor attempts to transfer title to 
“ “Qt control over the’ lands.to another or 
| the lands are devoted to a use other than — 


tliat:for which: the: lands: swere: coliveyed,. 


‘without consent of competent. authority, 
a, title shall ‘revert. to the. United States, 
toss This clause Will terminate 25 years, after = 
issuance ‘of the’ ‘patent, oe on 


43 CFR 254.10(c) (iosaj 
In accordance with the sboue Te- 2" 


quirements of the Act and. regula-- 


School District took title to the land . 


_in question. included a clause which oe 
provided that — oe 


If the patentee « or successor ‘attempts: | 


to* transfer: title to or control over the 
another or. the’ ‘lands are de~ a 
voted: to a’ use other than public schools, ©. 
high’ schools, university: or educational. ~~ 
sites, parks, ‘playgrounds, ‘athletic fields, : 


lands. to~ 


auditoriums and other’ ‘public. school edu-.- 
cational neéds' and facilities withotit: con- | 
sent. of. competent author ity; title: shall . 


I revert. to the United States. 


_ . os “Dhis 
“At the time of the: grant, the Act duly 26, 1981, 25 years, after asetinmve: 


of the patent. 


. On February. ab, 1961, L, appellant — 
“gubmitted « an additional application; 


‘restriction — pata. on a 


Nevada 056834, for scattered school 


continued interest in. acquiring: the ory 


ok “The present regulation, “with some’ aes 
tion, ‘is to the Same. effect. See 43 CFR: 2741. 8. 


The". : 


yp Ss) 9 BPLES “CLARK. “COUNTY: ‘SCHOOL pisteicr’ HIG : ae ‘ ake 
oe ee ae io January 6, 1975. ie ge tee Ge ee 


. 4 om © gba . , 
‘te a 


~~ remaining 5 tracts i in appliance Ne. 


or (043486. ° Both” i cara 
were processed together. 


—7 “By. letter dated’: Ja anuar ry 2B, 1967, 4 
i. thie. BLM. informed. ‘appellant that. . 
—* gome of the. lands pending in Nevada: — 
; ‘had © become 
-.- available for disposal to. the School 
. “District. The ‘BLM. advised appel- 
lant that.a lease. only would be au- 

_ thorized . if» construction’ .was: not. 
oS scheduled to begin’ within 18 months © 
-. after issuance of the patent. ‘Appel-. 

: lant. responded by letter dated J ane: 

. unary 17, 1967, requesting that.a lease 
“be prepared. for the available land. 

- On. January 31, 1967; the BLM. 
condacisd a land. report: compliance -" 
check ‘on appellant’s Jand to deter- . 
mine: if. sites: patented | under: the: 
Recreation.and Public Purposes Act _ 
were. being improved, used,, and 
maintained consistent. with ihe pub- | 
He purposes for: which they were ~ 


application * “043486 


: ent No. 


"lots that were still vacant. | 
- Following this contiplianies eee 


| iis BLM: wrote a: letter to. appellant, f 
_ dated F ebruary - 13, 1967, which read - 


in pertinent: part as follows: 


‘By ‘the: filing of. * oe sajiidca ties Nee 
_ vada 043486, in J anuary, 1956, * eo Clark “a 
. County. School District represented to the: 
“Bureau that construction of schools and” 
related facilities were definitely: proposed: 3 


; : projects... Regulations then and. now in 


effect’ prohibit conveyance by patent ‘ab-. 
- gent a- showing. that: development. and use 
te of the land are imminent.. . 
oS We: therefore request that. you ‘navies 

us. of your r Present. Dine | for. use. of ‘the; 


- leasing © ) 
ni i: | 
1162525, o1 y four had been - upon inquiry to the BLM, appellant a. 


7 develope ed. Lot 48 was among the 4 40 was ‘informed. that’ ‘a lease to the - 
Center would not be in keeping with 
the Recreation and Public Purposes oe 
_ Act as:the School, District would, no. 
longer have effective control over the 
~~ Jand. Neg otiations between the DAE. | 
ties then ceased. 7 | 


undeveloped: land described above, it any, ° 
or show cause why title to the’ [land]’ 


x should: not: revert: to ‘the. United. ‘States, : ap . 
Tha reply, | ‘dated March 8, 1967, on — 


appellant. responded as follows: 


oe The” lands ‘are still’ friteided’ for. the : 

. definitely proposed ‘projects’ described ‘in: ae 
the; original. application: and. ‘there - pT 2 
exists | the, ‘probability that: each. ‘of the 

~ projects will, be fully implemented. within - ~ ot 
a reasonable time. As you know the rate’. 
of growth in population in‘Clark County ~~ 
~has-not. ‘proceeded. at a uniformly. fast 
rate. In fact, we are now. at. a low ebb. 

- of increase put see definite signs of a new- | 

: spurt. of growth in the near future.’ 


= The BLM, “at. ‘that’ point, ‘took no 


further action, with respect to ‘the 


| Jands listed. in: appellant? s patent. .’ 


~ Sometime in. 1971, a representa- ie 


os from St. Viator Community 
Center, Las. Vegas, 2 Nevada, | 
| proached. appellant. with an ‘offer to. 


ap- 


buy-or lease lot 48. Appellant did, 


not. want to. relinquish title to the — 


conveyed. The report indicated that: F eee - oe . the Center, evhare ae 
out of 51 lots included. within Pat- 1001: District ‘was-amenable to a 


ar rangement. However, 


Thereafter, on Dee 90, 1979, Rae, 
the Roman Catholic. ‘Bishop ‘OD 
| Reno, Nevada, applied for the sub-: on 

- ject. site under the Recreation. and. . 
Public Purposes Act for the purpose 

of expanding the St. Viator Com- 
munity Center. which i is contiguous eae 
to lot 48.. Mn, AL, a letter accompanying ead 


a Ao. * ‘DECISIONS: oF THE DEPARTMENT OF THE. INTERIOR ~ 


? its” application, the following is 
i stated: | 


| >The School Boata ve nit inadan any: vate 
ie tempt to develop the land since patent — 
was issued. Discussions with the school 
ee district indicate’ they have no {ntention ~ 
| ; of any. ‘development. Rather. they. wish: to: 
oe sell: the. property: for revenue purposes. | 


On January: 30, 1973, another land 
a report. compliance check, was con- 
- ducted by the BLM.on. the subj ect, 

ae property. to-determine. the extent.of. 
use by appéllant for school site pur- 
ae poses. ‘The aa stated. the follow- 
[Applicant 1 has: made, no. attempt to 
develop this parcel [see. 28, lot 48] for. the 


with: ‘the: law. and’ that we ecole not: ap- - 
. prove its 


intended. educational facilities as stipu- 


-- lated in: patent grant on: July 20, 1956. 
(see. | 
photos). with: no. past attempts..to con- — 
“struct any type of public school improve- | 


. The land remains : ‘undeveloped. 


ments. Telephone conversation: with Mr. 


“a Deveney, School District ‘Realty: Agent, 
on January 80, 1973, ¥evealed that. the 
_ District had no: plans. for development of 


| subject parcel. . 


Based on this report the: Bure ee 
quested: that the School . District. - 
voluntarily reconvey:the land to the: 

United States. ‘The Schoo! Distri ict 


eo gr owing Paradise: Valley is véry scarce. 
. Private land. when available is expensive 


. “Persia thor: ile Bure mae’ ‘one j 
. final plea to the School ‘District re- - 
garding voluntary reconveyance. In _ 
a letter fromthe Bureau to appel- 
. lant, dated March 14, » 1978, the fol 
lowing 1 is stated: | 


| ; refused.” 


patented: to the: ‘School: District; | along 


_. with other lands; in. 1956. You: indicated. 
> that: the. District: would not: voluntarily: 


: reconvey the land, even. though there are 


ot ee 
“ha 


s S 2 the satice data ist ily 36, 4956. - 


| [82 | ID. - 


ge present. plans | to develop the site for fe 

school ‘purposes. . £3 eae a 

..We-have. before us how: an application 

_ from the Roman : Catholic Bishop of Reno 


for the site. The application is “properly 


“supported by. development: ‘and manage- 


ment: plans which denionstrate re ‘need 


- for and capability to:use the:land for pur-.* 
- poses contemplated. oy the Recreation and 7 


Public Purposes law.. ‘- 
In view: of the: School District's rene | 


: continuing failure to develop. and. use the — 
- site and the apparently: bona fide compet- 
ing: demand. for it, £. request that: the 

Board. reconsider its-position.in. the mat: ; 
| ter and reconvey the parcel. 3 


[yy ou inquired about the possibility. of 


the ‘District ‘Jeasing” ‘the land to \the 
- Chirch’ and retaining title. I pelieve ‘such © 


an ‘arrangement: would be inconsistent - 


Tna, ‘letier dated i May 2. 2; “1973, 3, ap- 


ipellane through ‘its: “Associate Su-. 
= per ‘intendent, respotided as. follows :. 


on am’ ‘sympathetic: ‘to. ‘the. needs of the 


Roman: Catholic. Bishop’ of Reno for the 
_ parcel. Indeed this office has attempted to 
_ find some way of making the property 
| available to the chureh, while safeguard- 
ing the District's rights t to aren use a 
the property. | 


ee 


" Availability’ of publie ‘anaes in the fast — 


and is ‘becoming. much harder ‘to obtain. 


The ‘property i in question. has a real poten- 
‘tial of utilization by the District as an 
annex to ‘the present ‘Education Center, 


2. ‘short. distance away on Flamingo Road. . 
<The administration. cannot. recommend : 


to. the Board of School ‘Trustees that: the 


“You will ‘recall. ‘our discussions eke : site. be. reconveyed to the federal govern: — 


the ‘parcel of land’ ‘on. Hastern’ ‘Avenue — ment. This: decision, of course, may. be 


appealed directly: to: the. Board of: School . 
"TRUSECOS 2 2 Aye Oe cage Se BP a 
Following this train of events, the = 
Nevada State ‘Office, BLM, in, its | 
decision dated July 26; 1973, deter- — | 


ca a ~~ | “CLARK ‘COUNTY s¢ttoon DISTRICT: oS OS Ae ae hg 2 
Cae: «ete Tonuary 6, 1975 Tver ee. 


deal that the Roce ton nad Pub-— 
lic Pur ‘poses Act, and the pertinent — 
regulations Gieicunder. required — 


‘that a grantee of land dae the Act: 
must actually. put ‘the Jand to the | 


specified uses propees, within a rea- 


‘issuance: of patent. ~ noted aoe : 
the State Office concluded. that : ap- 


pellant’s failure - “to” develop: the - 


patented land for over 17 years was. 
an unreasonable length of time for. . 
_-nondevelopment. and. violated the’ 


--reversionary ‘provision of: the - 


patent which required that the land — 3 
4 could. not be devoted. to a use other . 
: than that. for. which the lands were | 


‘conveyed, Accordingly, the. State 
Office. held. that this extended non- 
use. effected a. divestiture | of. ‘the 


. ‘School, District’s ‘title to. the land 


and the revestiture thereof i in the 
United States... cee Oe 
On appeal, Clark County School 


- District generally Presents three 


| arg ciments : Be tt wale 


ath )s. ‘The ‘State - Office ‘decision 


. holding that-the reversionary clause 


oie appellant’s patent was acti vated 
and divestiture occurred due to non. 
development, of the subj ect property - 


‘during the 17 -year period was based - 


-.cn an unreasonable: and narrow con- : 


struction of the law governing: ‘com 


pliance with the terms of the Reé- | 


Teation and. Public: Purposes Act.:: 


(2) The: Bureau of Land Man- 
: agement has acted:in a‘discrimina-- 
-tory fashion as it has not, attempted — 


te apply similar compliance. eriteria 
to undeveloped lands — 


. acquired 
cunder, the: Recreation and Public — 


“Purposes. ree and held by ‘other a 
pale agencies, a 
(3) The Burst oe Tend Man- 

agement, N evada State Office Man- 
ual, page 2, Appendix 2, January 
21, 197 0, “provides. that even assum- 
ding. less. than. patsetactory compli- 
ance. with the Act, 


a—the recipient: is. “allowed ae -prepare 


and submit a new plan. Of development i in | 


_accordance, with 43 CER 2282. 1-2. ae 
or ce | oye. | 

oth “the recipient is “allowed ve pay the 
Jalnount: equal to ‘the difference: between | 
the price paid for the land. and 50% of ; 


the ‘fair market: value. OL: the. land as OL*. * ’ 
_the date of patent plus compound inter est _ 


computed at 4%, ve: 


2 aN 


_ Appellant Poqsee shat ihe Debirk: : 


ment give it either ofthe two,above S | 
options: rather than. declaring. die 
_-vestiture, of its: title. to. the: subject, 4 


land... 


°The ‘Sctiool ‘District’s 


-wherein-they approved a project for the subject 


site. Appellant has submitted a new applica-. 
“tion' offered as ‘an ‘amendment ‘to. its original . * 
application. in which it proposes: to use the site. : sty 
for educational.television ‘facilities. -Construc- 


‘tion would. begin in 197 8. ifa ‘general obligation 


- bond to:be submitted to the’ electorate of Clark ee 


County, sometime in. 1974, were approved. At. : 
is ‘questionable whether this proposal with its 
S1978: ‘construction date and’ speculative financ- 
ing: meets ithe ‘requirements: of. a. “definitely 
“ proposed pr oject” as. specified in the Act. 
ms 4 Regardless. of the instructions: in the Office 
‘Manual, the law does not provide for a sale on 
“the terms requested’ ‘by the School District. The 
Recreation ‘and - Public. ‘Purposes: ‘Art: provides 
+, that. sales “shall be made at.a price te be fixed 
by. the. Secretary, of the Interior. through ap-= 
praisal or. otherwise, after. taking ‘into: con- 
sideration the ‘purpose for which’ the. lands: are — 


to. be used.” 43 U.S.C. §'869-1(a) (1970). 42° 


FR 2741. Te). (1973), provides that sales. 
“will be: made at’ prices fixed: through: appraisal 
of: the. fair. market: value. Of , the: lands . Or 


' otherwise, taking into consideration the La 7 ms 


“Boge aoe whieh the ‘land. well be ‘sed.’ Jaen 


| ‘Gounty. ‘Board: of oe 
“Trustees held 2. meeting on “August 23; 1973.0 


ae re a "DECISIONS OF: THE. 


ee t 


Tn stg first ‘iygarient on appeal, 


a ee : the’ School District: justifies its non- 
Sexi -development of the’ subj ect land for + 
__ fOver seventeen’ “years on! the ‘basis 
__. ‘that neither the original application . 
nor the patent for the land. specified. 
+a timetable for development. In.the ae 
- “absence of such a ‘specific demand — 
- from the | ‘Department, appellant. 

_ vargues that it is unreasonable at this — 
‘point to construe the law so‘as to: 
_. decide that the School’ District: has. 


| failed to comply. with the provisions ©” : 

‘that it: has taken. such, action as may be... 
practical tO secure: “needed - local... aur 
‘thorization . for. the project, to: make fa 
definite ‘plans. for. the. type. of facilities. oe 
to be developed, and to make adequate 7 
‘funds available ‘pefore title to ‘the: lands : 
ig actually transferred.’ Re ees 


- ‘of the patent. We are e not pormaded 
| by. this argument. - 


ot. The: Recreation: ed Public Pure: : 

ie poses: Act, the ‘regulations ‘there- | 

: under, and the lbgislative history « of 

~ the ‘Act, all indicate that Congress. 

te ‘intended that any land granted 
-. -under the Act:must’be used for the _ 

1 oe specifically proposed public project S 

- listed in the patent within a reason-~ 
. able'time from the date of issuance 

ae : ‘of the patent. “When. the land. was — 

Ae ‘conveyed, the . Act: provided. that 

land disposed of ‘vas “to be used for 

a an established. or. definitely” ‘pro- 7 

posed ‘project.’ 43° US. C. § 869 (a). 

: - . i{ 1954) 2 In: discussing this. require-. 

¥ “ment, the House Committee. on Inte-. 

“rior and: Insular Affairs, in. House 

—S 7, 1953" eR 
_ 1815); stated the. following: eo 

| Wie disposition. of lands is to. be made - 

_ ny other than: recreational: ‘purposes, ‘the .. 


Paice Secretary of the Interior must have proof : 
| “that? the land ‘will, be used for an. estab- | 


‘Report. No. 858, J May 7, 


a dished. OF: definitely Broposed project. 
= “When gcc R. 1815. ‘passed the Hose 


. a: : rand awas, before the Senate. Commit- 
7 eo ‘tee” on ‘Interior and Insular Affairs, 


effect. 


DEPARTMENT. OF. THE, INTERIOR. 


543 U. = é. $ 869(ay aoray is to ‘the: Saihe a 


[82 ED. | 


Dike Dep: artment of the ‘Tener cub | 


“mitted ‘a. report’: on the ‘bill as — 


| amended by the House. The Depart- ee 


ment ‘interpreted the “established - 
‘or definitely a proj ject” re 
, Guirement: as follows :. : 


[RP] ublie lands ‘should. not ibe. digposea . 


‘of ‘to a. ‘local Government® agency if ‘such - 
‘agency has’ only vague. plans for: possible 
-utilization of the lands some time inthe. — 


‘indefinite. future: OR Under. this. Jan-. 


guage [an established or. definitely pro-. 
posed project] this Department. ‘could 


require. the proposed beneficiary to show - 
Regulation » 43, CFR OBA. Be) : 
ic 1954). was adopted. shortly after 


Act: ae | | | 
“Applicants will cok he granted title to a 


oF. use of land under the act except" for oo 
fan established or definitely proposed proj- ce 
ect.: AY definitely: : “proposed : pr oject is ‘a. 


‘project. which: has: ‘been - authorized by = 
competent. authority irrespective _ of 


sk whether or not it has been financed and 
7 otherwise’ ‘fully implemented, ‘providing = 
-that: there exists-the probability that it) 
“-yyill be fully implemented ‘ within: a: reas +. 
-sonable. time.. ee a 


“Particular attention oe Be. die -_ 


rected: to the proviso requiring that . 


‘there exist. “the probability that it 
willbe fully. implemented: within: a 
E ‘reasonable time.” Re te 
= @The report was dated Maieh 3, 1954, ein 9, tt 
Orme Lewis, Acting Assistant-Secretary of the 


oe Interior, tothe Hon, .Hugh : Butler,; Chairman. 
of the Senate “Committee | on ‘Interior and —- 


Insular Affairs. 


enactment. of the 1954 Act. It clearly : - 
‘shows the ‘contemporaneous ad- 
: ministrative Jnterpretation, of the = 


ae ay The facto in iehis: case indicate 


a a thatthe BLM was ‘initially satisfied — 
thatthe requirements’ for:a 
oe itely proposed proj ject” were met. by” 

_ ‘the School District’s general repre- 
_ sentation: that? construction of ‘the ~' 
ee enumerated ‘educational’ facilities aa 
— Tisted in ‘appéllant’s application was. 


to take place onthe patented land. 


~The ‘requirement: ‘that appellant fol- | 
low through swith its: plan to de- 
velop: a definitely proposed: pr ‘oject | 

- for use ‘on the land did not expire, — 
ee however, upon the filing” of its ap- 
es ‘pligation, or upon the grant of the 

- patent. The grant to the School 
District was conditioned upon. its | 


repr esentation to. devote the land to 
public use. ae 

The law generally 1 requires. that a 
condition. be performed ‘within a 


reasonable time when there isno ex- 


press: deadline in the- conveyance. 
See Adams v. Ore Knob C opper C'0., 
7 F. 634, 688 (C.C.N.C. 1880) ; 


Union Sich ands Go: v. Nashville’ 
-. Packing Co. 140 F. 701, 706 (6th 
Cir. 1905) ; 4’ THOMPSON, REAL 
PROPERTY, Estates’ $1889 | 


(1961); 26 CJS: Deeds, §.152 
(1955). This: initerpretation. is fur- 


‘ther buttressed in this instance by | 
48 CFR 254.5 (by). (1954) which re- 
quired that a. definitely | ‘proposed. 
) proj ject be fully implemented within — 
_.@ reasonable time. Accordingly, we 
_- find that there was a continuing ob- 
ligation to’ develop the land for the 
- stated. public. purpose. within a 'rea-— 
ae sonable. time- following the date. Om: 


| issu ance of “patent... 


- . Appellant. ‘pecan, a of. its 
ie ee continuing obligetion to develop t the : 


CLARK. COUN’ Ty. ‘SCHOOL DISTRICT : 
January 6, 1975 e 


: “defin: 


‘pending’ 


“Tand as ‘eaily 2 as Maik: 14, 1962, ag, 
when it: was informed by a: etter ee 
décision ‘of the™ Department. that 
‘timetables Sa. 
would’ ‘thereafter be required toas- 9 
“sure the Department that’ appellant ee 
was in fact planning to go ahead. .~ 
with: the proposed | educational j ini*. ae 
. provements. In January of 1967,ap- 
pellant: was” informed that lands 
‘in Nevada. ‘application | 

- 043486 could be issued by lease only, 
-if construction-was-not scheduled to _ 

. begin within: 18. maonths. after: is? 
suance of patent. Finally, following’ ue 
the compliance check ‘in 1967, ap- 


specific’ “construction.” 


pellant was again‘ informed by the — 
BLM. of the ‘requirement ‘that: ap>_ 


~ -pellant move forward with the con- 


struction of its. definitely pro= | 


posed’ school and: related facilities = 


pro) jects. - o 
“We assume that sopelinat! deale fe. 


awith the Government in good faith, 


which ‘includes the’ intention. ‘to ob: 


serve legal duties. See Kiyoichi Fuji- 
kawa v. Sunrise Soda Water Works. . 


Co., 158 F.2d: 490, : 494. (9th- Cir. 
1946). In its’ letter response:..o£ 


March 8,.1967, the School District . 
‘delnowledoed its continuing obli= 


gation to comply with the require- _ 


nena of the Act and stated that it. 


intended to-comply as there still ex- 


isted the probability that the “de- 
finitely proposed projects described “oa 
in the original application: [would ae 
be]: fully. implemented. within a 


reasonable time.” No. development, hee 


however; was forthcoming. “35 

Appellant was. required. to: epi’ - 
| construction on its. proposed. educa= 
7 tonal projedts. within a: reasonable eo ae 


are DECISIONS: oF THE DEPARTMENT OF THE | INTERIOR 


. time. following issuance. of ‘patent: m 
- For over. a. seventeen-year:. period 
there has been. no development. of 


any kind.on the land involyed in 


this, appeal. We find i In, this instance : 
that: appellant, by. not. developing “ 
the land. for a. seventeen-year period | 


7 following: issuance of its patent, has 


failed to: meet. its continuing obliz 
‘gation to: develop. a definitely. pro: 
posed Broject, within Py Breese ane 


| time. aS 


-f2] We dace find that. nonuss.” 

i of land over an unreasonable period ie 
_-of time after‘issuance of patent vio- 

lates the provision of. the Act re-~ 

_ quiring’ that. patented-lands not be: 
- devoted :to a: use other than: that for 


which the lands were conveyed: Cf. 
Robert Ward Morgan, .A-26499 
= (December 10, 1952) -at.2."This-con- 
-°. ‘elusion is supported by the addi- 


| tional: requirement ‘of.the -Act and 
regulations that patents only issue 


for . definitely : proposed’. projects. 


. : . Such projects. were: defined:as those 
.. to:be:completed within. a reasonable. 


"thine. ‘Nonuse. of Janid;. which was 


of originally. awarded with the intent | 
that:.it: be: devoted to: ‘public. pur-— 


poses,:.does ‘not further :the: public: - , 
. “School District, 145 FF. Supp. 17% CN.D, Cal. 


. 1956); the’ “court was’ ‘dealing withan issue 


policy of the Act: To hold otherwise 


_ would permitithe absurd tesult:of | 
allowing: a: grantee: under! patent'te 
hold the land idle for the 25-year — 
_ reverter: period, at the end: of which 
time unrestrictéd title: would: be re- 


ceived for land:which-wasiever put 


‘ to. use for the public. al aa orig- 
inally intended. ini the-grants er 


Thus, thé! Board’ soatluces’ ‘that 


| appellant’s: failure to’ develop" the. 


land ‘for: educational ‘use: “within 2 ‘a 


.f 


yeusonable, time. following. issuance 
of patent. 1S a, basis. for- finding that — 
there had been. a violation of the 
“patent’s . | 


_reversionary . ‘provision. 
This. construction. 1S. 10 conformity 


Ww ith: general law, with the spirit of 
the. Act, and. permits. the Depart- 
ment, on. a continuing. basis, to ade ; 


aa a Oe 


lies inde granted. ewe will be - 
2 devoted. to definitely. proposed proj- 
. ects withi in a. reasonable time. fol- 


lowing issuance of. E patent.” Bi, 


‘7 Reference : may ue ‘mate to: ie ce in: 


pari materia: to. determine. ‘a course or’ ‘trend 


of. legislation from : which a, ‘Congressional eh 


policy may be identified. Thus, we note that ~~ 
; ‘prior ‘to’ ‘repeal in’ 1970; ‘the Act. of May 13,- 


1946, 60 Stat. 179, amending the Federal Air- 


' port ‘Act, provided im pertinent. part, that, 


“* # * each such conveyance ‘shall be made 


on: the: condition : that : the. property ‘interest iF 


conveyed. shalt - automatically. revert to the 
United’ States. in’ the event that. the ‘Tands in 


_ question are: -20¢ developed;: or: cease to: be — 


used, for. airport purposes,’’ {Etalies added:). 
This policy was continued. in the ‘Airport and 3 


Airway - Development: Act 6f,1970, 49: U.8.c/- — 


§ 1723.(b), which. requires in. part. that, : 
a “ray conveyance may. pe made only 


_ onthe -¢ondition‘ tHat;‘ atthe option of the = 
“Secretary, the; property interest conveyed shalk..  : 


revert to the United States in the. event that 


~ the lands in. question’ are: not developed for air- 


port; purposes or used in’ a; Manner. consistent 


with’. the. terms of the conveyance, 1D Ne i ae 
(Italics added. ee ora ae | 


»In United: States - “Ye: Seriole Union. High 


arising. under: the: ‘Surplus : Property Act of 
1944, as amended, 50. U.S.C. § 1622. (1970). 


In 4948; the. United ‘States had conveyed land x) 


to, ithe: Schoot: District pursuant - to. the Act, 
and the conveyance contained the | following 


vat condition : 


i COOP] or a ‘period of tant (10y: ‘years from the 


. date of. this. conveyance. said premises, shall be 
continuously used as and for school. purposes. 


and for iniéidéntal: ‘purposes pertatriing abies: 
but for. m0. other, ‘purposes.’ he : 
For approximately five years ‘following the 


grant, the School District made no use whatso- 


ever (of the :property:. except. to. clear: weeds. 
therefrom. Based On; this. nonuse, -the court - 


concluded ‘that ‘the’ ‘premises “were ‘not ‘used re 


182 LD. 


Oe ek” eee CLARK COUNTY ‘SCHOOL. DISTRICT | et To 
: cers pte bop! aoe January’ 6, 1975" . ages a as ee Ee 


“With: aoe to: appellant’s sec 


‘ond and third'arguments on appeal 


the land is in no way discrimina- 


tory. See United States v. Howard, 
144-46 (1974); 
13° IBLA. 
198, 197-98. (1973) ; United ‘States 
v. ie 7 IBLA 237, 245; 79 ILD. 
-§88, 591 (1972). As for the BLM — 
; Official Manual (Appendix) cited 
_ by appellant, this is. simply -an'in-. 
house instruction “procedure © for 
“ghotity delegated ‘to ‘the Board of 
‘Land Appeals. by. the Secretary of 
‘the, Interior, 48 CFR, 4.1, the deci- | 
sion: n-below 3 1S affirmed. 


15 IBLA. 139, 
- United States Ve. Zuber, 


quinguennial compliance checks: on 
Recreation. and.’ Public: Purposes 


Act patents:and leases. The iustruc- - 
tions do not.have the force or. effect 
of law. In any case, appellant failed © ~:: 


to fully cite the manual instructions 


| which provide that following a de- : 
termination that the patentee has — 
not complied with the terms of the » 


_. grant, tlis:Office should “allow: 60 
‘days for patentee to.show cause why 


‘title to the land should not:revert to 
the United States or request in View © 
of forfeiture of title” an ‘alternate 


plan’ or a. purchase » agreement. 


(Italics added.) ‘The manual does. 


not cite any statute or regulation 
- ‘authorizing asale of land. However, 


even. assuming iS duthiokity for r stich, a ae 


ean ee 


> | vials its ¢ exercise s diswanchacy. Tn | 
7 ois 1 inst tance, the Bureau properly 


toe sn ool purposes ‘as ‘yeguired the eas .¢ 
‘tory condition imposed in the deed. The court: : 
then. held: that forfeiture was affected by breach - ad 


< ie this condition, 


Wu c concur: 


chose. ree in: agit of ippel- - 

ge - Jant’s continued inaction:® a 
we. find them both without merit. — 
’ The decision of the BLM to declare - 
8 divestiture: of appellant's title to 


We conclude that appellant's fail- ; 


ure to comply with the requirements : | 
“ofthe patent divested, it of title and . 
~-revested thé: title “in ‘the United 


States. Accordingly, the BLM was | 
correct ‘in: informing appellant that 


a violation ‘of the reversionary “pro-' ee 


vision in the patent had. occurred. 


‘The: case ‘Is ‘returned to the Bureau 


of Land Management | to undertake — 


‘appropriate ‘action to remove ‘the | 6 
cloud on the United States’ title: 


‘Therefore, pursuant::to: the au- 


OG Mima. Rurvo, | 
Administrative Jud ae 


; Newroy, es , e 
Chief Admigastrative: J udge.. 


‘Joan B. Tuompson, 


Administrative J udge. 


Dovewe E. Henriques, i 
| Administrative.J udge. e 4 


, ANNE Porpextur Lawrs,, 


Adminisirative: : wdge, 


‘8.While: we recognize that the St. ‘Viator. 


2 ‘Community. Center. has an interest ‘in obtain- ey 
“ing the tract, we ‘point Out that at the tinie i. | 

‘filed its' application. the land applied: for-was. 
. noted on. the: land office records. as : patented pee 
- land. Until such ‘time as the land office records a8 
care properly: noted, the land is: not ‘open to the — 

filing of applications. Accordingly, St. Piectiaie 


Colman, 3: IBLA: 322 aod 


foe she YS Pa axe 
cc ny 


i jected. Willian: ne 
a ESN oork 2 


ee ae 
Pus 


ie Asana J UDGE » BISHEMAN : 


7 Dissenv1xG: - 


= “The main: opinion holds that ¢ ap- 
| pellant’s failure, over a. L7- -year pe- 


ve riod, to develop the. patented land 


7 for any of, the uses. specified in the 
: patent, constitutes a breach. of the 


“a grant and revests title i in the United 


States. — 
oo AG the time of the grant, the Ree- 
ge reation and Public Purposes Act, 43 
- SC... § 869-2 (158), provided 
that: 


e ee. * oa If at. any. “ime ane the iene. are : 
| ~eonveyed by. the Government, the grantee 


-or its successor attempts ito transfer title 


is ‘to or control over these lands to another. 


“or ‘the: lands are devoted to a use’ other 
than: that for. which the lands were: con- 


. veyed, without the consent of the Secre- 
= tary, title to: the. lands shall revert to the. . 


United. States. : 


~The section os chor provided that 3 
- the above. provision would cease to. 
bein effect 25 years after the i issu- 7 
ance. of patent. The pertinent regu- 
lation under 43 .U. 8. C. $8602 
a (1954) provided that: i 
AIL patents under this act will ecntein : 
a clause providing | that if-the patentee — 
- or its successor attempts to: transfer title 


2. to or control over the lands ‘to another - 
Or the: lands: -are devoted to a use other 


than that for which the:lands were con- 


veyed,’ without consent of. -competent” 
-. ‘authority, title shall revert to the United 


ae ‘States. This: clause’ will terminate 25. 
ca a 


7 | years, after issuance of the pee 
3 a 43 CFR 254.10(c)° (1954). 
In: accordance: with the oe re- 
2 quirements of the Act and regula- 

tion, Patent. No: 1162525, issued 


| July 26, 1956, under which ‘the — 
_ School District took title to the 


"DECISIONS: ‘OF THE ‘DEPARTMENT OF THE INTERIOR 


reader.’ 


eee ED, ms 


_dand in. question, he. ‘patent in me 
cluded. a clause: which | \ provided a 


that: 


If the datentea or. ‘successor attempts a 


‘to. transfer title to or control over the 7 
lands to another or the lands are devoted - 


to a use other than public schools, high 


schools, university or educational-sites, — 
‘parks, playgrounds, athletic: ‘fields, audi-- 

toriums and other public. school educa-— , 
‘tional needs and facilities without: econ- |. 
- sent of competent authority, - title sball _— 
revert to the United States. ie 2 | 


This 4 
July 26, 1981, 25: years after issu a 

ance of ae patent. ae ea 

In its-application: for the ead: aie 
Clark County School District stated re 


restriction | ‘terminates - on 7 


At wanted the lands for: . 


Public schools; high schools, university oS 
or educational sites, school administra- ©. 

tive sites, parks, playgrounds, athletic 
auditoriums and other public: =. 


fields, . 
school educational needs and facilities. 


The District admittedly has used. : 


the land for none of. these: purposes ; en 


in fact, it-has made. no use of the | 


land. Thus the primary issue to be 
s resolved is whether. nonuse of nes oe 


land - constitutes, a breach of. the 


terms of the instrument, of -convey- | ‘ 2 a 


ance, or of the statute and. Teguila- . 
tions under. which it was issued: ig 
It is obvious that the plain. words > 


- of the statute do not authorize. ater- 

mination of a patent _ for nonuse. > 
Such a result can only be raised by oF 
conjecture, 7 — 


“It is generally gate i. eject’ é an n inter-~ of 


pretation that does not naturally” ‘Sug 
gest — to the: ahitid: of. a “casual 2 


Shulthis \ Vv “MacDougal: 162: YB. 38%; | - | « 
340 (E. D.. Okla. 1907), quoting | aot | 


| Cet So | “Fanuary 6, 1975» PATS cee ae ee 


ae . Piety ripe Coal Go.% ve Bevil, 61 
| 15%, (59 (8th Cir 1894). - 


: “The els that: intent governs ‘the | 
Me oe of a statute really means. 
. the «intent. -as- expressed _ ‘in. the 
_ statute. United States v. Golden- 
berg, 168. US. 95, 102-103. (1897). | 
There is nothing in the governing. — 
statute, regulation, or: instrument 
of conveyance to. compel the con- 
= alusion. that nonuse 1S a violation of | 


: the grant. 


~The main: opinion’ S iecort t to y thet. 
de legislative history of the Recreation: 
and Public Purposes Act, to supply . 
what the. majority seems to believe 
was inadvertently omitted, is not: 
» well. founded. ..Ats is indicated be-. 
+ low, such. resort 1s appropriate only: 
. where the’. meaning of a: ‘statute, is | Re en ae, 
~~ Even | if. the legislative: history’ of ae 
. ER. .1815.were tobe considered, ~~ 
there is nothing in the history cited. 
by. the majority which. shows. that. *s 
the. unexpressed . condition. subse~. a 


" doubtful. 


_ °F This: aetiiyils is “laninaiad in 
a United: States v. Shreveport. Grain: 
— & Elevator Co., 87 US. 7, ae 84 


7 ‘ 1932), as follows: 


Our attention is called to the fact: ‘thee : 
‘the’ House. Committee ‘on: Interstate’ and : 
. Foreign Commerce;in reporting the bill’ 
~ which afterwards became .the :act’ in, 

= question (LR. 850, 62d. Cong.,. 2a Sess., ae oe 

pp. 2-4), agreed witli the view that ‘the 1p. 43 CFR 2741.8, does not: address ions 
~ authority to make rules and regulations 
was confined to the- establishment of 

- tolerances-and exemiptions ; and that the 
| on. _ Manufactures. 

~ (S.R..1216, 62d’ Cong., 3d Sess., pp. 2-4). 
_ | Feported: to” ‘the same. ‘effect. ‘In ‘proper — 
eases, such reports‘are given considera-. 
tion. in. determining © the’ .meaning of a 


‘Senate - ‘Committee: 


: statute, but. only: where that meaning is 


: i doubtful. They cannot: be. resorted ' to. for, 
the purpose of construing a ‘statute eon- 


trary. to the: natural import of its: terms:. 


- Wisconsin R. R. Commn. V. Op Brée: Qi-Rs- 
Go. 257 U.S. 563), 588-589; Penna. Ri Go. ae 
a tN Internationa Coal Co., 230, U. 8. 184, 


199; ‘Van Camp a Sons 1 v. areca Can | 
“Oo, 278 U. S. 245, 258. Like other extrinsic: 
“aids to construction. their use is “to solve, 
but not to create an ambiguity.” Hamiln. .~ 
. tony. Rathbone, 175 U.S. 414, 421; Or, as 
stated in United States. v.. Hartwell; 6 _ 
Wall. 385, 396, “Tf the language be. clears 
{be is. conclusive. ‘There can be no ‘con ii 
~-struction where there’ is nothing to con-7 
. strue.” The same rule is ‘Tecognized 1) ne 
the. English courts. In. King v. Commis=. ae 
-sioners, 5A, & B. 804, 816, ‘Lord: Denman, ne 
applying the rule, said that the court was ahs : 
| constrained to give’the words of a private’ 2. 
act then under. consideration ‘an‘éffect  _ 
which probably: was: ‘never contemplated: ae 
- by those. who obtained ‘the act, and very, fate 
“ probably. not. intended by the. legislature: ae 
which enacted it. But cur ‘duty is to look’. 
to the language employed, and ‘construe’ ae 
it in its natural and-obvious:sense.”'See: 
also United States v. Lewington. Me ill: CO: 
282 U.S: 899, 409; Caminetti. v. ‘United. cae 


States, 242, U. 8. 4% 10, 485. 


quent. was: intended. . 


“Ibis. noteworthy ae ae NG YS Fi 
ing-regulation, 43 CFR 254.10(d). 
e (1954), now substantially embodied: 


itself to the nonuse situation. at all. 


‘Obviously - the Department, could” ; es 
have. adopted _ a regulation which, ~,. 
would. make nonuse a violation. of sae 
the g grant. It failed to do SO. ‘Wheth-. © : 
“er. such, a regulation would be effica- 
- cious as. a matter of law i is not sd cee o 
upon... ae ee ee 
'Phis Board: i held’ ab a. ane 7 
pbk: should, beso: clear that there i 
—isnd basis: for an’ oil and gas lease’ 
applicants” ‘noncompliance — 


witht oe 


them ie they are: deprived of a, 
at statutory préeférence right t to a ‘Tease. . 
. Mary I. Arata, 4TBLA 201, 78 LD. 
2 89% (L9TE) 5: Georgette B.-Leé, 3 
FBLA: 272. (1971) “A fortiori, a- fee a 
holder of: land ‘should not’ be: de- 


| prived. of. his title where his viola- 


tion of -a, regulatory. condition. sub- . 
ee sequent can: cae be. raised, iby’ con for any other purpose it'shall revert 
“Jee ‘tures - acta ge Tats a Renee, Sire 
ae The statute iasaiy pr roides that - 
: ‘the title, shall revert-in the event, of. 
either of éwo. contingencies, VO (1). | 
—- tr ansfer of: the:land to another. or. 
eae. (2) devotion of the land to an un- 
| _ authorized use, both of which re-. 
quire affirmative, overt.action by the 


grantee. The ma) jority perceives that 
the Congr ess; In enacting this legis- 
lation, actually’ initended to include 


a. -third contingency which would 
- trigger a'reverter, to wit: nonuse, a | 

| Te. 
quires no action by'the grantee. Ap- 

- parently the‘ majority believes that 
Congress somehow failed to express 


passive” circumstance © which : 


this intention and the’; majority now 


uridertakes to correct this legislative 


oversight by adding. the ‘third con- 

| tingency by administrative fiat. 
Certain’ hornbook principles ap- 
. ply. to: the ‘case ‘at bar. It is. only 


_» when the meaning” ofa ‘deed is uwn- 
aes certain that resort may ‘be ‘had ‘to 
_ well-settled; but: subordinate | rules | 

Of. constriction, ‘to be’ treated: ‘as- 
such, and ‘not’ as’ rules’-of ‘positive’ 
-* Tawe Tn the interpretation of a deed: ee 
the unexpressed intent is unavail- 
Ing. Restrictions‘as to use in a deed. 
ae will not be extended. by. implication. | 
toe. include; anything not clearly.ex- 
oo reseed, and doubts must be. resolved 7 


DBCISIONS OF! TE DEPARTMENT OF THE INTERIOR . 
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ace favor = ihe ae use of ‘laid : ; | 
Latchisv. John, 117 Vt 110, 85 A. ne 


2d 575, 32° A.L.Re Od: 1903. (1952). = 
“Tn: Picklev. McK issich, 21 Pa. 239. 


| (1853), it was held that real estate — 
conveyed | ‘to: trustees fora school- ach 8 
house and: place of religious meet- 


ings, witha condition: that if used — 


- to the grantor and ‘his heirs, itis | . 
| not’ forfeited by mere nonuser. . 


“Ty Dade County vi North M de 


‘Beach, 69 So. 9d 780 (Fla. 1958); 


the: court: held that: restrictions: in a 


deed: (as-to- use of land for. park 
purposes) are not favored in law if. | 


they have the effect. of destroying 


~ an estate and-they will be construed 
strictly and. will most strongly be 7 


construed: against. the. grantor. , 

In Buck v.: City. of Macon, 85 
Miss. 580, 87 So. 460 (1904), it was 
held cuatevart ifthe words in a deed © 


of.a lot to the trustees of. a town- 
ship “for the use of a-school and. no. -~ 


other use” constitute -a. condition — 

subsequent, breach. of which works 
a. forfeiture, such, forfeiture is not 
worked by mere nonuser. The above 


. decisions are illustrative of a firmly 
‘ established principle. of law.t. We 


have. found no impelling sutionly a 
to the. contrary. . a 


The language of: the patent i in the ae 
case at bar is clearly distinguishable. fe 
from, that.employed to. establish a 
reversion in the event. of. honuse. ae 
For example, a patent, No. 1998- ad 
506; ‘issued September 4, 1962, to. the | 
State of Alaska, under sec. 16 of the ~ 
| Feder al. ee Act, 49. U. S. O. 


ars See « cases etted i in 26. Cc. x s Deeds : 15400) 


(1956). 


Bee’ breached! 


ee a eee "CLARE COUNTY. SCHOOL: ‘DISTRICT « 
Gt Secag fk Bg ea, § a5 8: | January, 6, 1975 | 

; 1 1793, (1970); fornerty, 4 49 ) US G. . 
4 1115, ‘recited in part: ee 

* | Tterest hereby ns 
} eoneerea shall. automatically revert to the 


oa "United. States pursuant to section 16 of - 
the Federal Airport Act, in the event that - 


“* =e The. property. - 


‘thé lands in.-qiestion aré-not developed, 


: or. cease to. be. used, for. public, airport. 
_ purposes; and,.a.. ‘determination. by..the . 


Administrator of the’ Federal ; Aviation 


: Agency, or his’ successor, in ‘function, that. 
- the lands: have not ‘been’ developed, OL have 
eased to be used: for publi¢ airport pur- 

poses: sliall. be’ conclusive ‘of: such. ‘fact. 7 


: (Italics: supplied. dis 


This language: follows deals that 


-of'séction 16 of the Federal Airport 
Act. It clearly shows:that Congress, 
and the Department, used: apt -lan- 
‘guage ‘to demoristrate that nonuse 


or nondevelopment ' WAS a sufficient 


~ basis to seek the termination of the 


-. estate. - 


Even though the: airport: Satabt 


provides that. the: “property shall. 


automatically revert” on the breach 


of the condition and that ‘the’ dee 


termination of ‘the ‘ Administra~ 
tor * * *? that the. condition - has 


of such fact,” the ‘Féderal Aviation 


- Administration. has always resorted 
to court suit to cancel such a patent 


: > for breach: of condition. 


| The main opinion, ‘in ny -judg- : 

i ment, ‘suffers: ‘from’ the, vice ‘which | 
: the. F. AA. procedure, avoids. ‘The 
et majority states: a Oe aes 
We. ‘conclude that; “appellants ‘dailure” 


to comply with the. requirements Of the 
Sis patent divested: it-of title and revested the, 


. ‘title 5 in: the United States.’ 


Tt 1S ° almost axiomatic chat. the 


i | ‘Department has: no authority to can- 


“Shall be conelusive | 


cel: administr ee a cas 4 os ae 


3 - Atty, Gen. 120 (1842). Even where é 
a-patent issues without authority of 


law,. sult: must be. maintained to.can- — 


cel it.in a court, of competent. juris-. 
7 -diction.. United States v.. Stone, 69 
US. (2; Wall). 525, (1865) United 
States.:v., Minor, 114. US... 2388 
= (4885), points. out ‘that even where = 
 fraud.is, involved, court: suit : is nec: — : 
—--essary.: ‘See. also. i offat ¥. United — io 
: States, | 112 US: OA. (1884). ‘A patent 
to public land. cannot, be: annulled 


for fraud, unless the evidence i is un- 


- equivocal, ‘clear, and’ ‘convincing. 7 
United, States v. Anderson, 238. F. 
648; (D. Mont. 1917 ),,-Once; a. patent | 
? to ‘public lands has been issued the fee 


toy 


‘Department | BE ‘the’ Thteriér’ over 2 
such: lands, ceases, and any subse- 
-quent: claim of. the United States to 
“title therein must’ be:determined-by 
‘the courts. United States v. McKen- 
3 zie “County, 1 


187 FL Supp. 470 
(D.N.D. 1960), afd, 291 F.2d 161. 


(1961). See.atsa Oregon Ry. & Nav. 
Co, vy. Hertzberg, 26.Or: 2165 87 Bo. 
“1019: (1894) 5 Johnson. vii Pacific e 
Coast 8. Bi CO. ee. 
(1904), 18 Op. Ait'y Gen. 457; Kip 


9 Aljasla: 294. 


wan Murphy, 83 F. OTB. (Sth Cir. - 


1897 ), appeal dismissed; 170 US... 
205:(1897) ; United States v. White, poe 
‘17 F561 (C.0.D: Cal: 1883), ap- 
; hatte dismissed, 1929. U.S. 647 (1887 ye ae 
The. Department, has held con- | 


sistently over many year S: that it has. 


no further. jurisdiction . over. land = 
> which: has been ‘patented. Dorothy. 
 E Marsh,: 9. IBLA- 113°, AL9BY SS 
Clarence. March, Be IBLA™ 261 0 
| sare Traub v. es ABM: 


ae oO our attention, 
ee States should no nothing. Once « 


: 4 ‘DECISIONS: OF THE. 


oF : : (October air 1965) ; Pollyanna Rice, 
“A-30386': (May 12, 1965). Even 


“where a> ‘patent: has been issued. by 


: “mistake and inadvertence, it vests 
_ ‘title in the patentee and it may be ~ 
~ ‘wanceled, if at all, by court: suit 
a within: time limitations. Sylwan ‘A... 
ar Hart, A-80832 (December 1, 1967).2. 


“In an opinion, dated July 25, 


ee 1968; ‘the Associate~ Solicitor, Di- 


- yision of Public Lands, concerning 


“Exchange NM 0557441, advised the | 
2, ‘Director, Bureau of Land i Manse 
<a tient, as follows: og oe 


os in 1965. and: “1966, we ‘understand, = 
| “ag Bis* ‘acres of? ‘Péderal. ‘lands::were: con- 

se ha ‘veyed to Mr. ‘Crowder ‘in exchange for 
o 38%, 544 acres. Although proper publication 
ae 2 “procedures were followed, it «was only _ 
ne after the issuance. of: patent that mining. 
nae claimants appeared. ‘and brought their 
--“dlaims. to. the conveyed lands to Federal... 
a attention. ‘Consequently we now ‘have a 


‘situation. where one: party - (or: his. sue- 


 -.eessors). holds a Federal patent ;to the 
“same lands in which’ ‘other parties claim _ 

tights ‘under the mining law. ‘The Forest i ee end 
__Epwarp Ww. Sruspine, a a 
Administrative J feta. naa 


| “Service wishes to know’ whether we in- 
tend to take any action on this matter. 


“On. the pasis of what has so far ‘come 


in, ® 2Judge Stuebtng, however, is of the opinion 


‘that! the’ ‘réverter’ may: be. self-executing; upon 
the occurrence of the expressed contingency, 
and -that the purpose of the subsequent litiga- | 
a tion in that event would be to obtain a judicial . 
bee. ed declaration that ‘the. reverter has operated to’ 
~~ yevest:the title in the: grantee, so that record | 
es will correctly reflect. the state of the’ title. . 

See;-e.g., Board et ux. Vv. Nevada School Dist., 
Pears 251 S:W, 2d 20 (Sup. Ct. Mo. 1952) ; ef. Smith 
vi School Dist. No. 6. of Jefferson County, 250 
(SIE 2d. 195: 
ee ‘clause in the patent. would appear to er ‘eate fee 

i‘ : simple determinable estate in the grantee, 


(Sup. Ct. Mo. 1952). ‘The 


-rather than, a fee: ‘simple defeasible estate. For 


ee : distinction, . see ‘Introductory: Note to. Chapter . 
oe 1. RESTATEMENT OF THE. cet ae 


‘ o ‘PROPERTY, (1944). 


‘DEPARTMENT oF. THE, INTERIOR 


we believe that the oe 


[82 LD. 


atont: has been issued; ‘the Donan ie % 
.has lost all jurisdiction over the patented  — 
land. and alt that it can do: ts recommend - 
that a judicial. action. be commenced for tae, 
the annulment of é the ee ‘italics, sup- 7 
‘Dlied.) ee Meda ane aca 


Tn) sum, Yq polices eG ‘onues 


under.the Recreation and. Public - 
Purposes: Act’ conveyance. here at 
bar is not-a violation of the Act,the 
Tegulations, or of the terms of. the : 
conveyance. Even. assuming, argu= 
endo, that nonuse. were such.a viola-. 
tion, the. Department. is. without _ 
authority to declare-that the pat- 
entee ‘has been: divested of title and.” 
that. title: has been revested in. the i 
United States.. | 


Pamugice Fismaan, - Z 
| Administrative J alge Le. 


We CONCUR: 


Josmpn. W. Gos: 


Administrative J sige ae | 


AUTHORITY. TO DETERMINE © ELI . 


-GIBILITY OF NATIVE VILLAGES _ : 


AFTER a UNE. 18, 1974 « 


| Statutory Construction : Generally.” 


Although there maybe no. ‘general rule ic 3 
for . distinguishing between, mandatory, Ben 
-and directory provisions, a statute should | _ 
“be construed: according to. its. subject mat. 


ter and the. purpose for. which at: was en-. 


acted, and the intention of the legislature ae 

should be controlling, 3 _ 
‘Statutory Gonetnotidn:) ‘Gentvally— a 
| Real Construction: oe 
. History 


‘Legislative 


2 Ww oa aa _ AUTHORITY “To. DETERMINE “ELIGIBILITY OF Sng ee Bee 
ake te NATIVE ‘VILLAGES AFTER JUNE 18, “1974 ‘ n> oS 


~ 


og anuary Wy. 1975. 


| : Po. deny: Status as an aietbis: “village. to 
persons in fact entitled to ‘that status 
- would be an unjust. and unfair denial of. a we 
ight: specifically granted by Congress, as | 


: evidenced in. the legislative history. 


Statutory - Construction: “Administra- : 
tive. Construction . Sans 


| ‘The two: and one-half year dine limita- 
tion set: forth by Congress: in. section .11 
(b) (2). of the Alaska, Native Claims Set- 


> tlement Act, 43 U.S.C. § 1610(b) (2); for 
» & the: determinations of village eligibility, 
is an estimate of time: reasonable enough: | 


to accomplish the | basic Durposes ae tna dite of. enactment of this Act, the Sec- - 7 


2 Bee retary shall review ‘all ‘of: the villages. : 
--. listed in subsection (b) (1). hereof; anda. 
village. shall not: be eligible for.land bene- 

» fits ‘under subsections 14 (a) and (b), and | 

any withdrawal for such village shallex- 

aa pie it the. Secretary, ‘determines that— - 


‘section. of the Acta my fe 


: M-s0s77 


RL Z ZELL 


an innit OF THE re SonortoR 


= To: Sorrerr0R. 


ty Sungner: : " AcormoRrcy To ‘Dini : 
MINE. Exiersnrry OF Navive Vu- 


7 ‘LAGES- AYTER Bh UNE 18, 1974. 


- Jabs? 7, 1975 
“OPINION 3 BY. SOLICITOR cs 


* Gisiona. ae the Aa. This. opinion: is : 
confined. to the question . of whether ~ 


the Secretary can make. determina- . 


“tions of village eligibility fer bene- — 
_: fits under: thé, Alaska: Native Claims — 
Settlement. Act, as to: listed or-un- | 


listed villages: after. June 18, 1974. 
Subsection’ 11(b) (2): of the Alas- 


~ ka: Native Claims: Settlement Act; 


43 U.S.C. §§ 1601-1624 (Supp. II, 


1972) (85 Stat. 696), ‘provides: ne 


Within ‘tro and one-half years fron: ine ” 


Sutbeestion 11 (b) (3) ‘provid est 2 : = 


ay eee Native villages not. listed i ‘in. subsection aoe 
i ib) (1) hereof shall be eligible for land 

and: ‘benefits under ’ this Act and lands. ~ 

: . shall be withdrawn- pursuant: ‘to this sec-" . 

A ge if the- Secretary within © two; and = 

> one-half years from the date of.enact-. 

ee ment of this Act, determines that—* arn 


Oi” May 29, "1974," ‘Solicitor’ a 


i ‘Opiniba,’ M_36876, Behe with. the - 
ma above-entitled subj ect matter, was 
issued. The opinion discusses cer-. 


tain provisions of the Alaska Native | 
| - listed villages. does : not. indicate, | 


whether the. two and.one- half: year 
time ae is. mandatory. or..di-’ 
| rectory, .. a ee 


Claims Settlement: Act, 43 U.S.C. 


> $8 1601-1624; other than those di- 


_. veetly. pertaining to village eligibil- 
_ ity. Although these other provisions 


are analogous to the subject at hand, . 


analysis of such provisions-1s het: 


~ ter left to Such time-as:it may be nec- 
essary to deal with them individu-. 
ally. Therefore,» ‘this. revision . of. 
 ME36876. does: not. include ‘some of — 
ihe the discussion construing other pro-; 


The language contained .i in. these 


two subsections dealing with. deter- - 
‘Iminations by. the - Secretary of the — 


eligibility. of. both. listed, and. un=. 


- Before any sahclusionst: can: he 


drawn as to whether-or not-the ‘pro-_ 
_ vision is mandatory or directory, it 
‘is necessary to distinguish between 


the. action -which . the: Secretary is ra 


el directed. to complete. under subsec- - 
Tans TH) > and . a and the os 


. . 16 ° "DECISION S or TH ‘DEPARTMENT OF THE INTERIOR 


aot). 1A CD. ‘SANDS, STA- vee 
TUTES... AND. STATUTORY ie 
CONSTRUCTION: $95.0: (4th. ed. 
| Toray. Nom ‘the legislature: considers — 
the provisions sufficiently important. - 
that’ exact compliance is necessary 
then‘ the’ ‘provision~ is“mandatory: 
But if the statute is‘merely ‘a: ‘onide =" 
_for.the:conduct of: business and for — 


time period during ee he waist” 


_ eomplete such action. There can be 


_ Tittle argument that the. Secretary: 
_- Foust complete:a review:of-all: the 
_. listed villages, and: that ‘such: a:re- — 
view is mandatory: and::essential-to 
_ the:purposes of the legislation. Fur- - 
. thermore, the Sacre is ‘directed 
- to.make-determinations of the eligi- 
_- bility of both: listed and unlisted _ 
. villages. The question-at hand, how- 


ever, JS, whether. or not June: 18; 
1974, is in fact a “deadline” after 
which. the’ ‘Secretary can make. ‘no 


a further | determinations of alla. 

_ ligibility. S dager ered 

_ <Fhe’ lagislative histoty y sakes it 

ca éleat that. it, was. ‘the. intent, of. ‘Con- 7 
: “gress “to, see, that, all., villages— 
7 whether listed i in. the Act or. r not— ; 


res Sa a ad 


ig panied lands under this ‘Acct, » Sen- . 
* ate Report No. 92-405," pages "138-9. 
| Congress intended. that, ale ‘villages 
_ gligible. “for ..benefits., should :. be. - 
. granted these benefits.and specifical= 
_ ly insures: their: ‘protection before fi- 
_. nal determination by ieans of the’ 
withdrawal procedures. At‘thesame — 
_ time; however, Congress. intended: 
that only those: villages which meet: 
. the requirements: of ‘siibsections..11. 
(by (2¥ and: (3) ‘cam receive these - 
benefits: and insured that’ result’ by. 
‘requiring the Secretary -to:make:a'_ 
final determination of the eligibility: 
_ of each listed. and unlisted, village 
- before the. benefits may, be conferred, 
upon. these: villages... = 
There is: no: tiaiversal, oe a a 
which » directory ‘provisions: may, 
under -all circumstances, be! distin- _ 
i “guished from those which aré man- 
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orderly’ procedure, rather: than’ a 


‘6 limitation’ of power; ‘the provision 
will. be. construed as directory only. oe 
| French. wv. Edwards, 80 U.S. (13 — 
 Wall.), 506: (18%1).s John Ce Wins 


ston Co. v. Vaughan; 11. F. ‘Supp. 


7 954. - (W.D. Okla. 1985), opie rmned, | 
83: F.2d 370. (10th Cir, 1936). 


“Although there may be no gen- 
eral: rulé oo thumb for distinigaish- 


ing’ between. mandatory and direc-_ 
- bery .proyisions, a statute. should. be 


construed according to its subject. 


tTaatter and the purpose for which «_ 
it was enacted, and the intention of 
the’ legislature’ should be control- 
ling. SANDS, supra. “Consideration 
must be giver to thé legislative his- 
pase the] es lengusge of De: statiite, its. ae 


i provisions, hae ene to Abs. 
| eéneral. ‘object intended to be ac- 


eomplished. by the Act, and finally, 


whether or not there j is a public. or 
“private. right. involved. Wilcow. v.. | 
Billings, 200. Kan. 654, A838 ¥. 2d 108 - 


(1968)... | | 
: United + ae Wy. Mon orris,. - OBO. ; 


F.2d 643 (1958), a: migrant labor. 

agreement between the 
States and: the: Republic: of. Mexico. - 
_whereby'the United. States guaran- __ 
teed that. employers. would.pay:'the 


United: . 


prevailing oe rate: Or contract 
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that the United ‘States: agricultural 
employer had ‘failed to-pay: the:pre- 


ten-day. requirement ‘was: directory 
only and that :a.determination con- 


-cluded..some: 23;: aS later was ont 


| valid’ determination. . 


| The: court’s ike Lesion. of the ve | 
ula ‘Act of 1949 and its. legis- 
- lative intent is- approprmte ‘to the 3 


- question at hand.: 


“Dhis proceduie for joint dotertiination 
“eovered: many ‘Areas - of! possible’ ‘contro- | 
versy in addition:to: this: Simpler. question | 
of the actual. wage: paid. in ‘comparison to. : 
the administratively. determined ““ pr e-. . 


vailing wage.” te “With workers, scattered 
over’ the wide: ‘geographical ‘area: “of this 


agricultural! employment, the: scheme: ‘of 
adjustment :ealling:: for, ,adjudication : by 


the: two. sovereigns: through selected. Tep- 


resentatives, each of whom. had. other Z 
governmental duties’ to ‘perform, and the 
nature of ‘potential’ disputes comprising. 
_ many of substantial’ complexity: and’ eon- 
. troversy, it-is-mot. reasonable to; believe 
_ that.these. two Governments. intended, by — 
‘this languag ge, to establish Qa. procedural . 


| remedy that ‘would’ fail altogether for 


any case, no matter’ how Serious oraggra- — 


vated, which' was: incapable’ of resolution 


not 


| pledging each. other: to handle these com- 
 plaint proceedings. with. dispateh, that 


| . neither would needlessly delay them, aud 
as a specific. target, the. period of ten 


days would ‘normally be sufficient. 


‘Whether construed ‘as’ a statute, or a 
treaty, or a ‘statutorily authorized eon. 


BT 2-8 6 6—7 i—2 


- ae sehidhevar + -was Water. re-- 
~ .qiired thatia. “joint détermination” 


“clearly revealed, 


tract. we. . discern no’ ‘intention to: aaa 
ae vo literalism, It. is not decisive and: must 


give’ way. to the Purpose otherwise ‘so - 


The problems confronted by. the 3 


in administering the Act, within the | 
tithe’ framework set forth by Con- 
gress. "Needless -délays' must be. 
avoided and the ‘schedule must be | 


used | as. a ‘guideline, but: not at all 
‘costs 


- The timetable set, forth a Con: 


gress. is at best. an. estimate of time 


reasonable. enough to. accomplish 


the basic purposes of the Act..Two 
and one-half years was the specific 
target date set forth by Congress, 
_ but it cannot. be blindly’ met at the — 
expense. of the basic purposes. of the 


| Act, namely a pro er andr 
within. ten days. On the contrary, these ©. y apr p and reasoned 


- _ considerations. suggest: strongly. that the = 
ten-day > limitation owas directory, 
mandatory, and. prescribed out of ree- 

ognition that two independent sovereigns ae 

with no: coercive sanctions: available:were — 


‘sett Hemerit: of long-standing - dis-. 


putes between the N atives, the State 
of a; and the F Federal Govern- oe 


ment. a | 
Tt may be difficult te conceive see e. , 

anything more absolute than : atime 

limitation. And yet, for obvious rea- 


sons founded i in. fairness and justice, Ae 


time provisions are often. found to — 


be directory merely, where a. man- | 


' United ‘States ve 
7 Morris, 252: F.2d 648, 649 (5th Cir. 1958). xi 
wailing .. “wage: rate be: ‘concluded. 


within ten.days. The court held that - Secret tary ina dministering rhe. - 


“Alaska. N ative Claims: Settlement 
Act are 6f ‘substantial complexity. 7 
“and controversy. It is unreasonable- 

_. to believe that’ Congress ‘intended 
for ‘determinations of village eli- 
gibility either to fail or be hastily 
made ‘becalise: they ‘were incapable 
of! resolution’ ‘within two. and one- - 
half’; ‘years. Congress intended that 

; the Secretary proceed with dispatch 


AB "DECISIONS. or, THE DEPARTMENT. OF THE INTERIOR 


if datory construdtion might’ do: great 


- injury to persons not at fault, as in} 
“@& case where slight’ delay on the 
part of a public’ officer might prej-— 
we ‘udice _private. rights. or, the: public 
‘ ‘interests It shas: ‘been. aptly. stated. 
_ that “when there is no-substantial 
"reason. why. the thing by statute re-. 

2 quire ed to be done might not as well _ 
be done after. the time prescribed ee 
as before; [when there is] no pre- 
3 sumption. that, by: allowing it to be 
a done, it. may. work an injury. or 
en Wrong 3. {when there is], nothing in ~ 
the act. itself». 
oe the legislature, aa not intend that 
"it should: ‘rather’ bedone: after: the . 


989 NW. 769, bcan (1940). See also 


: a Diamond. Match. 6) ompany. v.. United. os 
States, 181 FF. Supp. 952 (Cust. Ot | 


_8a'Div: 1960). 


There is nothing to. Sdicate that 
ee Congress. did not intend that ‘the 
determination should be made by - 


7 the Secretary after June 18 rather 


than not done at all. If Congress. 


: had intended: to dissolve the Secre- 


- tary’ S authority to make such deter-- 

_ minations of village eligibility after - 
Sune 18}: 1974, ‘it! would’ have. been | 

explicit j in denying him the: exercise — 


2 of that authority after the two and 
i one-half year period. 


- . Under § 14(a) of the a qual: 7 
o. ified villages—both listed and un-— 
. listed—will - receive: ‘patent: to the. 
surface estate of land totaling 22 . 
million acres under sections 12 (a). 
a and oF cs the. i Searebay boul not 


.. indicating: that~ 


nuke eligibility acietiatond af- : 


“ter June 18, 1974, there is a possi- 
bility: that some listed, but-not - 
qualified; . villages. ould” receive . 
patents. It would be unfair for the 7 
Secretary. to distribute land toavil- 
lage that, in fact, should not’ qualify ear 
asa village at the. expense of those | 


villages which Congress. intended be 
granted: ‘specific: benefits. Denying. ; 


status as‘an eligible village'to un- 
listed villages. ‘in:. fact: entitled to 
‘that status would-be an unjust and — 
unfair denial of: rights specifically 
granted. by Congress.. - 


In the absence of. direct seidaie 


| 7 of. legislative, intent with regard. to 34 
time prescribed ® than not done at sections ‘11 (b)*-(2). and: (8),itbeis 
. all—the courts will deem. the statute = 
se directory merely.” ” State v. Indus-~ 


a trial Commission, 933 Wis. 461, 463, 


appropriate to ascertain that Con- _ 
‘gress would have’ intended had it. 
anticipated. the situation at hand. gee 
See SANDS, supra, $5719. It is 
difficult to. imagine that. Congress me 
would have intended that the deter- | 
-tinations of village’ eligibility 
‘should suffer. iecanes the Secretary  _ 
could not meet the tremendous stat- 
utory burden imposed upon him 
_ within.a certain time frame. Neither a 
should persons be denied or granted g See 
- village status by default, nor should 
‘decisions: of eligibility. be.made in 
such. a. cursory | fashion that the | 
- rights: of all parties. to the. settle- a 
ment should suffer. Congress didnot 
intend that a ‘slight. “overrun” ° 

_ should prejudice. private rights or - 
the public. interest. To i impose any 
other solution would be < contr ary to _ 


the spirit of the ‘Act. bs 
- Therefore, it is soridluded that the - 


two and. one-half year provision 6f.. 
7 1b). a and Bs is. di- a 


of jurisdiction and authority thereover. 


Indian Probate: 
7; Indian—285. 2. mo 
a The United States has no interest to.j pri O- % 
i tet in .trust, lands: inherited by a. non- 
| ~ | Indian, therefore: not obligated to pro- 
. vide services | OF : protection’: ‘to. such - a. 
a person, ae ae ae 


ae APPEARANCES: ‘Clarence Tr. ‘Belue, 
_bppelient, ca 
was granted and. etree by the. 

- Superintendent, ‘Northern... ‘Chey-— 

_ enne Agency, Lame Deer, Montana, 7 
“2 to Henry Sioux for the two-thirds = 
trust interest only. Thereafter, the: : 
be appellant: on. ‘September. iy. 1978, a 
filed. a pee with, the. Snperin: 


hs Paes P Bowen, 


‘Dea aa Bee od | _ ADMINISTRATIVE, 
Be htt _ SUPERINTENDENT, 


APPEAL OF. JAMES: P. ‘BOWEN. v. 


‘NORTHERN CHEYENNE pees be eg eee 


oe ee AGENCY, ET AL... 
ee ee ae a) | Fanuary, 21, 1975 ae: 


ue cd tthe: ees has -au- 


Are = thority. to- determine aa of 
Fa villages after J utie 48, 1974.- 


s s/1 Kext = Bua, 5 Solicitor 


: . _ ADMINISTRATIVE APPEAL Lor ie 


JAMES Pp ‘BOWEN 
vw 


| a "SUPERINTENDENT, ‘NORTHERN 5 : 
- CHEYENNE: AGENCY, ‘ET AL. | 


ea 2. TBIA 224 


- Affirmed and Dismissed. 


ae ae Indian Lands: Patent i in Fee: Taris- ‘: 
~ oe ‘diction eae et ea 
a8 Issuance of a ‘patent in: ie on 


allotment results in. the. inde S loss 


Attorney | cat. Law. for 


OPINION BY 
“AD MINISTRATIVE * : 
JUDGE WILSON 


INTERIOR BOARD. OF 
INDIAN APPEALS 


“Decided Z savvy 21, ae 


© hal from an administrative deci- = 
sion of the Area Director sustaining a. S14N Ww 44, NEY, N 
“3 4 decision of the omg meas refusing a. 


ms to. cancel a lease. 


-93,.N 


a trus st 


‘Taheriting: Non- - 


= ames. P, Bowen: hereinafter ate | 


; ferted, to:as: appellant, Ahrough his 
- attorney, Clarence . TF: ; Belue;. has 
filed an appeal: from a decision’ of — 
the. Area Director, Billings Area — 
: Office, ‘aflirming ‘the action of the 
| Superintendent, 
-- enne Agency, in. refusing to. cancel | 
_ a farming and grazing, lease. 


‘Northern Chey- — 


. The Jease in: dispute. ie lbeas a 7 


"portion of the original-trust.allot- 
- ment of Louis Seminole, Northern — 
Cheyenne Allotment. No. 986, de: 
. see as: Eg SEY. NE: ie Sec, | 


14 NW-4 NE: YN dg -N TY o 


SW Y%NW YY sec. 24 all in T 38. 


R41 10% , Principal Meridian, Mon- : 
ee éontainine 165.acres. 


~The appellant, a. non: a as 


‘sole: heir, inherited. an. undivided ~ 
-  onesthird. interestzin‘ the. subject. al- | 
 lotment from. his. wite,. Harriet — 
Spang Seminole Bowen, a‘N orthern 
_ Cheyenne enrollee, on January 30, — 
1970. A patent: in fee, No. 25-70 
0237, for the said one-third interest 
was issued to the. appellant on... 


April 24, 1970. The remaining un-— 


clivided Lie: thirds interest. in. said — 
»- allotment remains in:trust for the — 
benefit of eight other: individual . 
N orthern ‘Cheyenne Indians, 


On or about June 5, 197 0, ee 


| 20 a "DECISIONS, ‘OF THE 


; -tendent alleging that. the ‘Tease! to 
_.Mr. Sioux was. invalid and void” 
~ gince the land was’in' use. and: pos-— 
| session’ of:the appellant pursuant to 
OB CFR 131.2(a) (4) and 25:-U.8.C. 


- § 880 (1970) and that the: lease 


should’ be ‘declared void and ‘of. no_ 
_ effect. On October 29, 1973, the:ap- 
- pellant again: brought. to: the atten- 
_tion-vof: ‘the’ ‘Superintendent . his © 
_ petition of September:21; 1978, and | 
= requested a hearing: be held to ide-— 


| termine ithe merits:of the: ‘petition, 


The! ‘Supertinendent: ‘on ‘Decem- 
» ber 14;°1973, advised the appellant — 
that.a ‘partition: ‘Of the land! would | 
be the most: equitable solution; but - 


that services -in that‘ conneetion 
eould not. be: extended’ to! ‘appellant 


since he was non-Indian: ‘On Decem- 
_ ber 17, 1973; in response tothe Su- 

perintendent’s letter™ of: ‘December Le 
14, the appellant: again requested. 
that a hearing be granted regarding 


the: validity © ‘of the ''léase ‘to: Mr. 
‘Sioux: The: Supertinendent: on: De- 


~ ¢ember'19; 1973, referred the matter 
to the Area Dir actor for disposition. ; 


Phe Area Director on Ji ahuary 15, 
1974, ‘informed the: appellant that 


2 his petition: of September DA 1973, 


was ‘dented: for the. following rea 
| sons: ee ee eG 


. ‘ser vice. 


(Db) The Bureaw’ of qwaina: Affairs has 


“D0. jurisdiction, over appellant's ; interest , 
so the lease ‘in: question was a viola- 


tion of 25 CFR131.2(a)(4) and 25. 
“UES, C. § 880 (1970) and therefore: . 


in such lands. 


(ce) This matter is not an. “issue tor ; 
: which a. hearing is authorized DY. the 


ge Federal regulations. 


‘Th his appeal it is éthe appellait S 
contention that the: ‘Bureau, of Tn- 


DEPARTMENT oF THE INTERIOR | 


(a) ‘Appellant : is ; tion-Indian to. whom. . 
the Bureau of: Andian Affairs” “owes no 


182 LD. 


dia Affaire Smsdiction ade serv~ foe. 
“ices are not limited to Indians, but 


are limited:to-persons defined. by. 25 - 


CFR 24; ‘that. ‘the; ‘appellant: is.@.~ 7 
‘person. defined: by said section.and | 


that he has been deprived of a right 
or privilege as-a‘result-of the actions 


or decisions of the ‘Superintendent ae 
and Azea. Director, and that he has — 


been effectively. prevented, from the 


use and enjoyment of hisland onac- -. 
count of the. lease. in, -question ; and 
that the. matter. Asa proper. one.for — 
| determination of. the’ Superinitend- | 
ent and for hla Dune to. 25. 

At i vate it,.18, ee that the aS 
lease, in-dispute.involves.individu-. 
ally, owned. land, The. definition oH 


thereof appears in 25 CER 131, i! (b} oe. | 
as follows: i 


the United States for the benefit of indi-- | 
vidual Tidians and land or any inter- - 


est therein held by ‘individual Indians. 


subject . to Federal restrictions | against. 


eo or encumbrance. Aitanies sup~ es x 
plied.) ; cere oat : | 


Authority # for ‘ig Seerbiaty to’ grant ae 


leases ont individually | owned: lands. 7 

-such’as in the case at bar appearsin. 

95 CFR 181.2 2. In the. appeal herein. 

. the lease was. properly granted — 

under 181. 2(a) oD aor the interests. Ps 
held i in trust.” oa . 


~Appellant’s contention. that ‘hie 7 
Superintendent’s action. in granting” 4 


void, 1s without merit. The record. : 


clear ly indicates that: the appellant’ Ss 2 
one- third’ inter est In. pune. land Im 


| “Individually ‘owned land” w cll iad Ga, 
Or: any” interest’ ‘theréin » held: ‘aN: trust ‘by 


4 ADMINISTRATIVE APPEAL, OF. JAMES Pp BOWEN v 7 
a _ SUPERINTENDENT, NORTHERN CHEYENNE ae 


 AGENCY,: ET: AL. 
“donuary 21, 1975 a 


- : question. i is ina ‘feo. or iii 
a -.status,. and accordingly, the appel-_ 
dant does not. fall. ay the: Dee 


7 view of 131. 2(a) (4). 0 


ee mee at conceded that. on apnea | 
ae falls within the. ‘definition. of “per. * 
a” son”? j in 5) CFR 2. (a). ‘However, at 
ds ‘rather “doubtful ‘that the appel- 
-- Jant comes within the 1 meaning of 25. 
— -OFR9.1(b),as an “interested party” 
in that the. granting of the lease by. 
» the Super intendent i in no manner re- 
- stricts or, prohibits the: -appellant’s 
use of | his undivided one-third non- 
trust. interest. Tt would therefore’ 


follow that no.“right. or. privilege” 


would be abridged or affected by the 


action’ of the ‘Superintendent and 


Area Director, as to appellant’s one- 


| oe nontrust inter est: in 1 the allot: Oe 
Pa - tention in light of the foregoing, the 

- Board’ concludes. and’ finds: the ac- - 

tion of the Superintendent, and Area _ 


: ment. 
| ay The fact that ¢ the crap pellanw'e 


a one-third undivided interest in. the 

allotment in question isin fee or’ : 

~- nontrust status, the Bureaw of In+ 

| dian Affairs: and. its officials: ‘are . 

i 8 without j jur isdiction: or authority to 
= ‘determine the rights of the appel- 
' lant thereto. Heirs Of On H Ore- 

Indian 

643. 

es (1922). “Accordingly, appellarit’s re- 

-- -eourse or: remedy - regarding ‘his’ 

2s, aro hits, rests: with ‘a court’ of law, 

oe Chemah. v. Fodder, 259 F. ‘Supp. 910 


eat, 40 LD. 623° (1912) ; 
Prust -Allotmenits, ' 48 LD. 


(1968). 


rae Moreovei, the Buren: of Tn 
—- dian Affairs is in no ‘manner obli- 
gated to ‘provide: Services or. protec- z 


- tion, for a non-Indian heir. B ailess® ve 


Poueines 344 “OS. at (982) e 
Chemah Vv. Fodder, supra, Levin- — 


dale Lead and Zine Mi ming: Com= 
pany Vv. Coleman, 941 U.S. 432, 36 S. Gait 
Ct. 644, 60: Le Ed. 1080: (1916). 


“Appellant’s final contention that : 


he is entitled to a hearing on the .. 
matter is likewise without merit, in 


that his undivided. one-third. inter: 7 


est is nontrust.over which the Bu- 
yea of Indian Affairs Jacks juris- ~ 
diction and ; any hearing held there- — 
on: “would: seve no- purpose. ‘More- 
over, we find nothing in Title 25, | 
_ Code of Federal. Regulations, which 
“makes a heari ring mandatory in a case | 


as. defined in 25 CFR. 1 (f).and (2). : | 
herein, and neither does the: appel-,_ 


such.as the one under consideration 


lant. cite any ee for such a 


hearing. ae 


Considering the spe §-con: 


Director: in- refusing to. caneel the | 


lease in question and- denying the 
appellant. a hearing therein was 


proper, and their decisions in that | 


-respect should be affirmed, and. the os 
feline her ein. dismissed. _ ‘ 


NOW, ‘THEREFORE, eee - 


7 is. the authority delegated. to. the | | : 
Board. of Indian “Appeals by. the. 


Secretary of the Interior (211 DM 


18.7, issued December. 14, 1973) and a 
0 8. CFR 4.1.2), it-is: hereby OR- — 
- .DERED: that: the’ decision of the. 
~ Area Director dated: J: anuary 15, | 
4974, affirming. the decision. of. the ae 
| Superintendent, 7 
os rene dated December 14, . 


“Northern. Chey- 


a Ws CONCUR! 


co Mereiser, J. Bidet 
ae Administrative J wage. 


Soy ae ee 
co Administrative e Judge. 


4 IEMA v 


. DECISIONS. OF THE 


; 197 3, Bes and. oe same is beeeby AF- oe 

_ FIRMED, and the appeet herein is”. 
a DISMISSED... = | 
This decision. is: s final for the De- e 
- ‘partment. : 


a : ‘ : i A | Administrative J age: 


"EASTERN ‘ASSOCIATED COAL 
, _ CORPORATION AS 


‘Decided Je cmauary y 23, d 97 


as Appeal. ‘by Eastern Associated Coal 
_ Corporation from an initial decision oo 
and subsequent orders ‘by an. Admin- ~~ Docket. No. HOPE 73- 98, an Ad-- . 

istrative ‘Law Judge in Docket No. 
HOPE 73-98. modifying an imminent 


| Set order of withdrawal, 


2 - Set aside in part, ‘vacated, in, part, 2 
fs reversed, in parti | 


: 1 Federal Coal. ‘Mine | Health’ cand’ 
; ‘Safety: Act of 1969: -Applisations” for : 
| Review: ‘Generally 


‘An ‘Administrative. Law. J udge. is lim. 
ae ited. to: deciding those issues actually pre- | 
- sented in an Application for Review and 
_is not authorized to. raise-any, other sub- — 
e Stantive question Sua. sponte ae it.j sae : 


tains to jurisdiction. 


Be ‘Federal. Coal ’ ‘Mine - Health and” 
: ‘Safety Act of 1969; ‘Imniinent i Danie | 
7 Generally" ae 


DEPARTMENT: OF THE INTERIOR 


a6} OPINION 


- affirmed, 


[82 LD: 


An ‘Nauniniberatiee: tAw J Tidee: errs in co: n-- | 
str uing-section 104(a) of the Act to erant 


i the Secretary discretion to issue aman 
as datory order directing an operator to per- - ae 
form any action other than to withdraw . te 
me “persons from an area of a coal mine oS ig ee 
i LE as fected, ‘by an imminent danger. , ce 
” ALEXANDER i. Witsoe. : or 
APPEARANCES: ‘Thomas E. Boettger, var 
Esq, and Daniel M. Darragh,. for appel-- | 
- lant Eastern Associated: Coal; Corpora-- as 
tion; Richard V. Backley, Esq,, ‘Assist- = 
_, ant Solicitor, Madison McCulloch, Esq, 
oe eos Trial Attorney, for- appellee, Mining 
Pg ER eoescetsasviarne and Safety Administra- 7 
oe tion; Daniel B. “Edelman, Esq., for 
: appellee, - ‘United ‘Mine: Workers, of : Pity i 
_/ America. : ee 


BY ADMINISTRA- 
TIVE JUDGE DOANE 


5 mrenion BOARD OF MINE ie = 


OPERATI ONS APPEALS- | 
By decision dated May. 17, 19743 im. 


ministrative, Law Judge upheld Mme. 

all respects the validity ofan initial. ia 

imminent. danger. order. of with, 

—. drawal (1 JCB, June 19, 1972). and: 

and - “supplemented. SUG 

sponte, a subsequent. modified or der: i. 
«i Lof withdrawal. '(1. JCB, July 10, 

1972), on the basis of a finding of 

. a-past. and, contimuing - imminent. o oa 

_ danger. Both orders had been issued 

~ by an.inspector.of the Mining En-. 

- forcement.and Safety. ‘Administra - 

tion (MESA) pursuant to subsec~ © 

tions (a) and (g¢) of section 104.0f 

. the Federal Coal Mine Health and 

~ Safety. Act of.19692.and they cons. — 


cerned, a, waste. Alisposdl. enon | 


“130 Uae’ aid ta): is) (870). . 


os | ment and Sr ponnomen facility at 


| the Wharton No. 2 Mine: which. is 


located: in ‘the: State of West: Vir- 
-.. ginia and is owned and operated by. 
~~ appellant Eastern Associated Coal: 
re Corporation (Eastern). Subsequent 
_ to handing down his initial decision, 
- the Judge made:additional findings 


2 of fact related | to: the. continuing: 
condition of the disputed facility 


pursuant to a limited remand or- 


. me dered by. the Board at the request of 
- Eastern. He. also. issued a series of 


further orders. setting. inter alia 
dates for progress. hearings and 
Sat completed: abatement. | 
> Eastern has. appealed. fe. ie | 
‘Board, charging that several re~ 
ver sible. errors ‘were committed by 
—. the J udge. First, Eastern. contends 
-. In substance that the. Judge. was: 
_. . without authority to make any find- 
ing or. base any supplemental: order | 
——. on the continuing condition of the 
subject waste facility at. any time 
after MESA issued its July 10, 1972. 
a modified | withdrawal order since’ 
- that issue. was. not. raised by the~ 
a “pleadings. Second, Eastern: insists 
that, in: upholding. the initial with- 
— drawal order ‘and in affirming and. 
-. supplementing. sua sponte MESA’s 
_. subsequent. modification thereof, the 
Judge ‘erroneously construed: sec- * 
tion 104(a)‘to. grant the Secretary. 
~ and: his. delegates: discretion’ in fix- 
~.- ing the. mandatory. terms and: con- 
_-~ ditions of. a ‘section 104(a) or (g). 
order. Third, Eastern alternatively | 
argues that:even-assuming-arguendo _ 
thatthe Judg ge was initially author: 


— ized. to- deal. with. the: -continuing 
a condition of the disposal facility 


oe 2 "EASTERN “ASSOCIATED 
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here i dispute tier J aly 10, i972, _ - 


“COAL CORPORATION | 7 i ae 


he erred in finding that thera: qWwas. i. ae 


present and continuing imminent — 
danger.. Finally, Eastern | submits a 
that the Judge mistakenly took the © 


position that section’ 104(a)- eta 


in the Secretary the duty to protect 
members of the general public £ irom — 


al. imminent danger ‘emanating’ a 
from the coal mine area even though 


they are not. on. the. ee 8 : 


property. 


For the reasons ‘set t tor thi in detail 2 


below, we. conclude that, inasmuch ae 


as the issue of continuing imminent ag 
danger was never properly before 


the Judge, his findings thereof ee a 


his . initial decision, 


and subse- 
quently, must be set. aside, and his 
. supplemental 105) (b) orders, addin g — 
‘obligatory. abatement’ requirements. - 


based on those findings, must be. 
vacated. We further hold that the 


Judge erred in finding that there is 


discretion in section. 104(a) for the 


Secretary and his delegates to order — 


actions. other. than. the withdrawal ~ a 
of persons from specified areas. Fi- 
nally, inasmuch. as. all. parties con- 


cede that.the alleged imminent dan- o : 
ger affected miners within the area. ad 
“of the subject mine, the Judge's con- 


clusion regarding. the Secretary’ s fs 


supposed _ independent. 


statutory oe. 
duty to. protect members of the. pub- 

Tie at large was ‘purely. dictum and . 
_ Wwe see no need to tule o on its sound: 7 ‘ 


ae fiat see 39° E.R, 88660 (November 1, sf 


ere hua 


finding in “the process, of issuing proposed sak oo. 
stantive regulations governing refuse piles. and te 


slurry impoundments: “Finding. The Federal: - 


Coal Mine Health ana Safety ‘Act of 1969 | 


+ Hasta and Prooedurg " 
OB ack ground... 


| The | source of the alleged Sit 
a4 nent danger is the refuse. embank- 
ment. and. slurry. pond which. are. 

behind and used i in associ ation with | 


8 coal, preparation plant. at East- 


-ern’s Wharton. No. 2 Mine. The em- 
eo bankment was gradually formed by : 
the dumping of dry waste consisting : 
_of such materials as shale, sand- 
stone, carbonaceous shale, and some. 


coal in a valley. known as “Rock 


- House Hollow. The dumping of 
these. materials. began. in 1949 and 
continued without. systematic com- ; 
_ paction, without any preconceived  { 
; oO _ 
an gocering See, ed Spee * lated that: conclusion. to MESA on 
‘June 18,1972: The next: day, J une 
19, 1972, MESA ‘dispatched one of 
its inspectors, Mr: James Blanken- 
ship to the Wharton No: 2 Mine to 
view the suspect waste disposal fa- 
cility. Having ‘observed the condi- 
tions pointed out by the'task force, 
Tnspector: Blankenship proceeded'to 
issue ‘the ‘initial section: 104(a) or~ 
der, 1 JCB; which is now beforethe 
Board. That: order: only prohibited - 
the pumping of any more.:slurry _ 


-. 1972, when the. initial 104 (a) order 
of withdrawal in this case was is- 
sued. By June of 1972, the embank- 
“ment stood. nearly 500 feet in height : 
and its width at. the crest. was be- | 


tween 1,800 and 2,000 feet. 


i, Commencing | in. May of 1956, : 
Eastern’ ‘started to pump. slurry 


through a. pipeline from, its prepa- 


- vation. plant. to the nearby area — 
a bounded by the embankment and on 
the sides by the steep walls of Rock ; 


House Hollow. The. slurry was a 


 Yimits the authority’ of the Secretary to the 
promulgation of" regulations. protecting ‘Coal. 


_ miners on coal mine property, and such. limita- 
* : ae is. implicit in, all the regulations. Be 


. 4 DECISIONS OF. THE DEPARTMENT OF THE 


INTERIOR. _ Fea: ne D. 


re ; 180 and 200. feet, As the cee set- _ 
tled: to the bottom: against: the up- - 


stream. face of the embankment, — 


water: filtered: through. the: wall. of on 
the waste-pile and: discharged intoa 


body of water-known as Cow:Creek 


at an estimated rate. ot 40: to: 50 gal- a 


lons per minute.’ 


“In March of 1972; a task: torés t to . a 
; study coal waste disposal facilities, 
such as the one involved herein, was. 


formed at the direction of an ‘Assist- 


ant ‘Secretary of the Interior.‘Sub- 
| sequently, the ‘task force investi- 
gated the Wharton, facility on June — 
11, 1972, and communicated its find- 
ings to a departmental: Hazard Re- 
view Board. That Board ¢lassified 


the Wharton embankment -as an 
“imminent: hazard, ” and: then’ re-. 


into. the» impounded. area. and the — - 


e . ° oO. | =, t ; 
waste mixture of fine grains of coal — dumping of any more dry refuse 


a and. 70 percent. water. In June of. 
1972, the impoundment contained 
approximately 130,000,000 gallons : 


material upon the existing embank- 


ment: The. inspector did: not’ order Sat 
the withdrawal of ally persons from aes 


of water and the sludge depth was - those siaencahe oe the  Woeront No. 2 Bo ee 


estimated to be anywhere, between _ 


hace 


“a This: task “foreé: was: ‘ereated. in partial ree” 
epoe to the February. 1972. collapse: of the — 


Buffalo Creek embankment and impoundment. 
hear Laredo, West  Marglatb, and. the: ponultag : 
killer flood wave. . fei . Pon eae 
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Mine j in, a6 nat or a. ; conceivable. 

; flood. Those omitted: areas were the — 
mine office. which was .7 ofa mile _ 
downstream from. the embankment 
and the mine access road: by ° which 
nearly all the: miners employed at 
the Wharton: mine traveled each 
day: on their, way to and from work. 
Dec. 14. The inspector's failure to 
ae : order withdrawal resulted. from: ac- 
-ceptance of Eastern’s | promise: to. 
examine — the. embankment. slopes 
once every el ight hours to detect any 
warning signs of the impending © 
failure of. the. embankment. AO 
983-4.) | 


On rion 10,. 1972, Tnapector 


- Blankenship — issued, pursuant . to 
subsections. (a). and. (g) -of section 
- 104, a modified order of withdrawal. a 
- This order’ continued | in ‘effect: the 
ele mandatory requirements of the 
—. Juné 19 order unless. certain terms 
and conditions’ entimerated in the 
|. order were met. 30 0 U.S. C. § 108 (a); 
oo Cg) 970). 
= "Followiaé" thie: issuance ot ‘the. : 
‘modified withdrawal order, Eastern 
-. filed an. Application’ for. Review 
specifically challenging «both :‘the — 


ee June19"and July-10‘orders.' Both 


~ 


_ MESA. and the United Mine Work- 
ers’ of. “America: (UMWA)*: filed 
Answers ‘in opposition. averring the 
validity of the challenged ovilets 3 in 
all respects and denying the allega- 
tions contained in Eastern’s Appli- | 
i cation. A hearing on. the merits was 
- held on October’ 30 and 31, 1978, and - set. an initial date’ (or argument on 
the J udge handed down his initial ‘ - 
addition, the Board: declined to‘dis- 
— turb any of the J udge’s. outstanding : 
or orders, 


 4The UMWA appears in this case as a statu-— 
tory: represetitative' of: ‘the’ ‘miners at- the 

Wharton No. 2 Mine 80, U.S.C. ABTS) GQ. 

970). | 


decision ‘0 on. . May 17, 41974. In oe _ 
he: supplemented . MESA’s July 10. 
order by requiring: that Kastern take — 
remedial. action to achieve: a \ safety | a 
| factor of 1.3. a 


On. May | 28. ‘1974, ‘Bastern, mete 


- ‘timely Notice. ‘of. Appeal with the — 
Board. 43 CFR 4.600. Two-days . 
later, on ‘May. 30, ‘Eastern supple-° 
merited its Notice with a more de- — 
tailed statement. of the assignments ae 


of. error. On Bi une 4, ‘O74, Eastern 


| moved the Board to hold its appeal 
Ath abeyance and to remand the case 
for the limited pur pose of. complet- : 
ing the record on the issue of con- — 
tinuing | imminent danger. ‘The mo- | 
tion. was granted « on June. ve ‘1974. 


. Subsequently, . the J udge held | 


more. hearings and issued. supple- - 
‘mental. memoranda, and orders on 
June 21, a une 25, and. August 80, 
1974. “Bach of, ‘these, orders dealt 
_with..matters in addition, to. those: 
encompassed by the Board’sremand — 
order of June: 7. Eastern, amended - 


its Notice. of. Appeal to. include re- 


| view ‘of these. additional: orders, | 

| charging inter alia that, the manda-._ 
tory requirements contained therein. 
exceeded, the powers of the Secre- _ 
tary under the Act. ‘Moreover, each’ — 
of these orders was based ona reaf- 
firmation of the e finding of, continu- ae 


Sera we 


J udge i in his initial Aseision of May fae 
17, 1974, oe é 


“On Septaiber 19, 1974, ite Board: . 


the merits. of:-Eastern’s appeal. In. 


including those: eens: - 


ea ‘part ‘as ‘follows: 
. tive Law J udge’ Ss. authority in each case shall 
= ‘terminate upon: ‘the filing of an pues from 
_ an initial decision; MER ees te ga ss 


Bere " DECISIONS. 


a abatement. deadlines and dates. for | 


“progress: hearings.” 


: o.. On September ot, 1974, ‘MESA ° 
_ ‘moved. the Board to clarify the — 


status of the. proceeding. Tn effect, 


_. MESA sought , reconsideration ‘of | 
othe Board’ S refusal to preclude bance 
“8 ‘ther proceedings: before. the J udge 
. duting the pendency of the’ appeal — 
-_ — 4.582(c) as. 
| ‘authority. > Oral argument. limited 
= ‘to the merits of MESA’s motion was. 
held on October 4, 1974, and on that. 
date, the Board issued a ‘Memoran- : 
‘San and Order granting the motion. 
and: vacating its own ‘order of Sep- e 
_. tember 19. For the reasons stated in 
“the: Memorandum, the Board also. 
: continued | In effect the ‘supple- a 
mented section’ 104(a) order as, it Tae Ha 
_ stood-on May 17, 1974, terminated ~ . 
‘the jurisdiction of the Judge, and. 
vacated his outstanding orders set-. 
ting’ abatement’ deadlines and: dates . 
fer: progress hearings. Finally, in) 


‘and. ‘cited 43 - CFR 


order to assure the safety of the 


a miners, the Board directed MESA. 
_ ‘to continue monitoring ‘safety con-. 
= ditions at.the' Wharton waste facil- 
_ ity ‘and to take ‘such ° 
administrative action.under the Act. 

- “as night be warranted to deal with 
any deterior ation in” “conditions at 
os the embankinent. ' 


On October 10, 1974, the UMWA | 
: ‘tiled a a Motion for Limited Remand. » 

| Responses in Opposition - thereto 
- were then filed. by Eastern and 0 
as neh respectively, in. a Memo- hos eee 


OF: THE. DEPARTMENT. OF THE INTERIOR : 


further | 


[82 LD. 


vandua aa Order lated October — 
31, “1974;" the” ‘Board’ denied the ae 
UMWA’s motion. eee sae, ne 
. After resolution of this intest mo- a? 
‘tion, Eastern’ filed a timely brief 
wherein’ it waived ‘argument with 
‘respect to the’ question of whether =~ 
‘there’ existed an. imminent. danger. rey. 


‘on the date the ‘initial withdrawal 


order ‘was issued (June 19, 1972). 
‘and. on the date MESA sted: its 
‘subsequent | 
(July 10 ,1972). Timely reply briefs. 
| were subsequently received and oral. 


‘modification’ 


argument on the merits was held be- : 
| fore. the Board: ‘on. ; November ‘14, _ 
1974, hy A . 


Ti ssues. on » Appeal a 
A. Whether. the pee ao 


Taw. Judge erred in finding i in his 
initial. decision that, .a continuing 
; imminent. danger existed after the — 
issuance of the July 10, 1972 modi- 

- fied withdrawal order when. that - 

_ issue was not: raised: by. the pleat oo 
ings. cae. tag! oe 
Be ‘Whether. As Cree er? 
is, Law Judge erred i in construing sec- art 
tion 104 (a) to gr ant the Secretary — 
discretion -to . issue. a mandatory eB 
~ order. directing an operator. to per- 
- form-any action other than to: swith: _ 


draw. Dees from, affected < areas oF a3 


7 a coal mine. her ye E 


. Discussion 


. , = . . a - oes 
baw . ae : 2 “ aS vv . 1 
AL ae 


“5 ‘Subsection ¢e) ‘of 43 CFR 4: soo provided i a = es i bh tee, Pinwial 


“The Administra- 


tel waslony ie arg ed ie ae | ~ 


| out ‘proceedings: before tho: ‘Board — ae 


order 


ulations - 


tag “that thie ‘J idee. was: without ‘aul 
-. therity to ‘make findings in ‘his. 
. ‘4nitial decision‘and thereafter with 
ee respect. to. thé: condition ‘of: pies 
|. Whar ton » ‘embankment and» 
; - ‘poundment facility as “it ested’ 
> after ‘the issuance: of: the J wy 7 
-. 1972 modified 104(a)- order. 
it USO. & Bi4(g): 
| contends In substance that neither 
section: 105, nor the procedural reg- 
- promulg gated — pursuant _ 
‘thereto. authorizes an. Administr a- 
. tive Law: Judge to decide: immate- 
rial factual « ot legal i issues, that is to 
SAY, substantive: matters not’ raised 


| . : by the pleadings. - 


An examination of the ‘Applica. : 
tion for Review that. Eastern filed 


‘In this- case reveals: that. the allega- 
tions of no imminent: dang er related 


_ ‘solely to the condition of the subject. 
_. “waste facility: as of June 19: and 
July 10, 1972. There is nothing In 


the Application which can. be con- 


“strued to place in issue the condition a 
of the: embankment. after J uly 10, 
s respective - 
Answers in ‘opposition. filed « by 
aii umd the UMWA are similar _ 
bee exclusive © pr eoccupation. 
sf ac “with the events of the two pertinent ~ 
‘dates which are the subject of the 
Application for 
both 


197% oe * Moreover, - ‘the: 


their 


MESA ond the. 


i. . ‘respects. ‘Finally, “we observe’ that 
. meither’ the UMWA nor-any other : 


‘Tepresentative - of : the “Wharton 
: “miners filed an Application for Re- 


en: view. contending that, the waste ges 
Be oe" cility was an imminent danger : as of 


_BASTERN ASSOCIATED. 
>< . January 23, “1975° 


(1970). Tae 


‘Review. ‘Indeed > 
ae UM WA ; 
| ~-averred that the two. withdrawal - 
orders. in. dispute were valid i in all 


COAL LCORPORATION.. 


any. timé ation J rly. 10, ‘1972 or os : 


‘questing that: specific. oblig gatory re- 


‘quir ements. in addition to’. those =. 


‘incorporated by MESA. in its July _ 
_ 10 withwithdrawal order should: be | 


ordered by the J udge- Buirsuant. to | 


| Cis 105.(b)- of the. Act.e 


MESA: vEDors Enatorn’s posi- 
tion on'this issue’ and. agrees that 


the. portions of the. initial decision — 
of May 17, 1974’ and’ subsequent. | 
orders related to the condition ofthe | 


subject. facility. after July 10, 1972 © 


should be set aside or. wiented as: 
may be. appropriate. Br. of MESA © 
_p. 18. MESA also argues that the. 
action of the J udge in reaching Sua: 


sponte the question of the continu-— 


ing’ condition: of the embankment 
and impoundment: represents: the . 
3 assumption: of a generat supervisory — 
‘power | over the enforcement activ- 
ities of MESA in this case which is 
not. permitted | by. the Seer ebary’ S 
regulations... : 


Our: study of the: eat lan: 


guage and purpose of section 105 of © 
‘the Act. and.of the. procedur al. regu- ‘ 
_ lations. promulgated: thereunder ‘as 


mandatory guidelines: for the Ad- 


ministrative Law J ludges convinces _ 
us that the. arguments: of Mecca 
| and. MESA have merit. ho 


Section 105 provides ae adyaiaies 


: br ative review by the Secretary: of 
any-order or.any subsequent: modi- 
“fication. or. termination thereof at. - 
the: initiative of an adversely af-— 
fected. operator or’ representative: of 
miners when an Application for Re-_ 
view is timely filed. F reser, 2 


230 USC. $815 (b)_ (1970). ieee 
ee The UMWA has, not addressed itself to this a 


- issue,’ 
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the: Saeney: is. dimected: to. conduct 
_ an investigation. upon receipt of an 
# Application which includes the op- 


| | ‘portunity for.‘a: public hearing. Gis 
- record,. ‘subject. to: provisions of . 5 


U.S.C. 8 554 (1970). Subsection (b) 


: of section 105 requires the: Secretary 
to make. findings. of fact in a written 
decision.- containing.- a dispositive |. 


order vacating, affirming, modity- 
ing; or terminating, ‘as appropriate, 


the section 104-administrative..ac- 
tion: of which: the: ope com-. 
sant Pee 


«Considered. i itself, section: 108 
| cig a provision apparently designed 


by the Congress-to: afford er : 


: -trative-due process to adversely. af- 
fected: parties: regarding complaints 


that: they may: Tse concerning . 
orders or certain notices issued: pur- 


- suant to section 104, Given. this 
dominant. purpose, it.seems to us 


that the legislators ‘intended: that — 
the ‘Seéretarial. investigation under 
this: stautory mandate focus. upon 
_ the allegations of invalidity and the. 
» request. for: relief submitted by the 


7 Applicant for: -Review.. -Moreover, 
since: Congress: mM, ‘subsection: (c)-of 


- section.105 directed a * ae prompt . 
decision of matters submitted.to the 


7 Secretary Re consistent: with ade- 


. quate consideration of the issues in- 
_ volved,” itis. abundantly. clear: that 


. the focus on the-issues-raised by the 


ie allegations in. the. Application for 
- Review. is to be; exclusive. (Italics * 
~ added:).. In: other swords, poten- 
tal: substantive areas. of: investiga- 
~ tion-of no: xpress. or implied inter- 


- est-tothe Applicant are not tobe ex- 


- cones sua pe by the. Secretary . 


DEPARTMENT ‘OF THE. INTERIOR > 


before | 


4.582.. 
powers . 


1974-1975, OSHD . par.. | 
(1974). Moreover, the. regulations Me ey 
clearly | do not. authorize, a J udge. TO ee, 
treat an Application. for Review as 

a procedural, opportunity to pass. 1 e 
judgment upon the actions.or omis- : 

sions of MESA which. are not chal- Pe 
lenged ¢ or r to grant relief which i is snot. rere as 


OT: is delegates pursnant to: section. Pe 
105 bedatise: raising them, can: only, 2? 
deny: administrative: due process by 
delaying. prompt decision ofthe Ap-__ 
plicant’s actual complaints, the dis- 
position.:of which. the .Cangress | 


deemed. to. be. “urgent.” 2 80 US. Cy 7 


8 815(¢). (1970). 


The: yegulations eee a 
the Secretary. pur suant to. section: 
105. which, govern the. authority of 


the nny ative. Law. Judge also. 
support . the , conclusion. that: the eek 
Judge-in.the case at hand erred in. 
reaching out. to decide matters not. 
mandatory 


him. :.-These-- : 
ouidelines for the J udges. reveal Me 


ter alta that the Secretary’ Ss. policy >. 
is to resolve cases as speedily asis 
reasonably possible. 48 CFR: 4.505 
(b). They. place .the responsibility | 
for, framing the issues upon which 
a record.in a section 105 review pro- 
ceeding: is to be.-made squarely om 


the. Applicant for Review. 43, CER: 


‘eXpr essly | OT. 


Coat: Co., 3. TBM:A. 448, 81 ID. 729, 


1s2 LD. Z 


-There...is; nothing - ‘in the | 
“impliedly ee 
granted. , to ‘Administrative law. 
_ Judges which authorizes a.Judge 
to deal. with matiers:not raised by _ 
the,parties in interest, except of 
course . questions, of. jurisdiction ty 
which may be brought up suasponte 
at.any time. 43: CFR 4.,582.: Zeigler ea 


19, 131 


— TBMA 64 


gay _BASTERN: ASSOCIATED COAL. 
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‘ayapht See Ppesinan Coal 1 Mining 
Corp. 1IBMA 1, 77 LD. 149, 1971-— 
1973 OSHD | par. 15,367. (1970). and 
Clinchfield Coal Co., 3 IBMA 154, 
81 I.D. 276, 1973- 1974 OSHD par, 


17,812 (1974). | 

In emphasizing the: fee na- 
ture of a Judge’s jurisdiction ina 
-revlew proceeding, we do not mean 
to imply that he or she 3 is a purely 
| passive figure who- blandly. calls 
_ legal balls and. strikes. and. ulti- 


i mately announces. the winner. “A. 


tr ier of fact always has. an affirma- 
| ‘tive ‘responsibility’ to exercise his or 
ae her discretion to. expedite the. ‘proc- 


essing of | cases ‘and. ‘to. ‘make | a full 
os record consistent with adequate con- 


sideration of the issues involved. We 
af eniphasize, however, that i in seeking 


these goals, a J udge must. operate 

within the. procedural confines of 
_- the Act and the Secretary’ S regula-_ 
tions. a oh Ki ee & tation Coal 


en 


Beerereriy OSHD- "par. | 
(1978) with Les igler Coal” ‘Cos, '3 


=) record i in the case ‘at hand, on the 


basis of the foregoing, 1 we must hold. 
» that the. Judge erred in making, sud 
i sponte, findings with respect to the. 
condition. of the embankment, as. it 
existed “at any time after J uly 10; 
1972,8 and: in basing’ thereon. ‘sup- 


4 


» 5 Some of, the: additional: andings made, with 


; respeet' to the condition, of the:subject facility: | 
_ after July 10, 1972 by. the Judge were respon-, 
> sive to: our limited remand. order, of June::7,. € 


16 879. 


ah , 81 LD. 1545 1973-1974 
ee OSHD par. 17,549" (1974). 

Although we acknowledge the 
~ diligent effort of the J udge | to make . 
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| pleritital ordang pursiiant to section : 
— 105 (ib) of the Act. ‘Accordingly, we | 
are. .setting:; aside those: . findings © 


without. expressing: any views: on 
their merits and we are vacating: the - 
orders need eon ee 


[2] The remaining question for | 


decision is whether the J udge erred 
in construing section . (104(a)-.. to. 
- grant,.the. ‘Secretary. and. his: dele- 
gates discertion :to: issue orders re- 
_ quiring something: other. than with- — 
drawal: 
| miners, from. specified areas of the. 
maine. More. specifically, . ‘Eastern. 
contends thatthe direct, mandatory. | 
. features of the June 19 and July 10, 
1972: withdrawal orders” were: an: - 
2 lawful. 9. In’ considering | Eastern’ S 
contention, we bear in mind that — 
Eastern. has ;waived . argument. on 
‘the. issue: of the..existence of im- 
 minent danger on the relevant dates | 
and’ has ‘thus’ conceded that such | 
danger then existed. a | 


‘of persons, ~ ‘including . 


“te7d. That Poe was preqieste by’ haatern : 
| and. ‘granted without prejudice to Eastern’ s 
alternative | argument that this. issue was not. 


properly before the Office of Hearings and: Ap-: | 
peals. It is true that Hastern did not expressly.’ . 
reserve its right to advocate this inconsistent 
argument in its ‘motion for limited remand ;. 
nevertheless, we. decline to. find a waiver since 


“no regulation presently, requires sueh. a reser-: 
vation, and no objection. was made on this 


ground. It should also. be, ‘pointed out that we © 
granted. Eastern’ S| ‘motion before the issties 


were fully ‘briefed on. the merits,. including the 
- question of . whether the issue of: continuing 


J. udge. aoe kas va . 
a The. same. ahalienge is made with respect to 
the Jd udge’ s supplemental 105.(b) orders which. 


we: have already. decided. to vacate, 


a In pertinent. part, 10: ‘the Jw une 19; 
= 1982, -104(a)-order reads as. follows: : 


“oT pis - order: prohibits’: the: pumping: oe 


é ‘Becparmeen ‘Plant, water behind. the: re= 


taining ‘dam. and. the dumping of ‘Mine 


Refuse on the dam... 


- The subsequent reed acation cere 
of; dated. J uly 10, 1972, contains the | 


; following pos: ae 


the: retaining dam on an interim a. 
“until: ‘September. 11, 1972, provided. the» 
following: provisions are Poe im- 2 


-plementéd: and maintained.:. 


-41.-The:. operating. water dovel: in. the 
‘that. withdrawal of : miners from the 
‘feet below. the previous normal wor king are as a fected by the j imminen t dan~ 
ger posed by the Wharton waste 
| facility would have. encompassed. 
the mine access road and would thus 
| have had the effect of. closing ‘the 
7 mine and throwing 349, miners out 
of. work. He also. bale into consid-~ | 


--eration. the fact that. closure would 


pond. shall be. maintained: at least five 


; level ‘of approximately elevation ‘1475. - 


ake 2. ‘Sufficient operating pump ‘eapacity & 
: shall be: ‘maintained. at: ‘the site to: dis- | 
, charge. at least. twice ‘the normal inflow 


to the pond from the ‘preparation. plant. 
3. The monitoring 


a implemented immediately to. measure and . 
sample water ‘seeping from the’ down: 
'. gtr eam face of the embankinent. - ae 
4) The top. elevation: of the solid’ waste. a 
* to pay limited’ cornpensation. pursu- © 
ant to section 110(a) of the Act. 80: 
7 “T:S.6: § 820(a) (1970). He ruled : 
5. Any areas at the lower ‘portion’ ot that the Secretary and his delegates. no 
have the authority and. discretion. 
Sloughiig’ shall be ‘regraded. to; prevent ee under section 104 (a) to: react to am 
imminent danger by. choosing the 


a eee Teas disruy otive- course on" ‘action. 
+t oThe order also containg a -printed para-— : t P. 
graph which was ‘checked by the issuing in-: 
“You are. hereby an 


pile shall. “be. ‘maintained : at : its: ‘present. 
level © “by | dozing. additionally _ “dumped 


‘wastes either upstream or downstream — 


from the alignment of the tramway. 
the. downstream slope which’ exhibit local 


additional local sloughing, _ 


spector: and reads as follows: 
ORDERED to cause immediately* all. -persons,. 


- except those. referred to in subsection (d) of ~~ 
section 104 of the Act, ‘to be withdrawn from,* 
- and to be prohibited from entering, . the. area ~ 


.. of thé mine described below until an author ized 


exists or: 


tion of the order, - probably” because. the in- 


: spector, failed to make it effective. in omitting, 
any description of. the area. of. the coal” mine. 


: covered ae: 


"DECISIONS oF THE ‘DEPARTMENT 


program shall. be - 


or THE INTERIOR | 21D: a 


6A: field exploration: program. to ox | 
tend the present study, as: outlined above, 


Shall: be initiated as soon. as. proper drill- a2 
ing: ‘equipment can be mobilized to. the _ 


site. 


; Neither. of thesé orders requires. the: . - 
eg withdrawal. of persons. from - any a 
: specified areas in the path ofa flood’. 


which could result from the collapse - 7 
of the subj ect, embankinent. a 


The Administrative: Law 5 adob. - ae. 


in hisinitial: decision. upheld. the 


provisions. of. these orders” over Ee 
Eastern’ Ss objections, and i in ration- ae 


alizing his" conclusions, he noted i; 


have imposed. liability . on Eastern: 


deemed. to be: consistent with the 
safety of the | miners and others en- | 
- dangered. by’ an imminent danger - 


such. as that posed by. the condition. os : 
of the subject Wharton sae a. ee 


. representative of the. Secretary of the Interior 
' determines that the imminent danger no longer. ee 
the violation of the mandatory . 
Me health’ or safety. standard- has been abated. oe 

None of the parties | has: ‘adverted ‘to this por- 


ia itn addition, ae or 95 of his opinién, He ise 


_ Judge ‘rejected the view “* * * that ‘the Act 


does not vest the: Secretary with authority to: 


- enforce the operator’ Ss common law obligation. ~~ 


to abate an-imminent peril. to. public. health, 


‘and safety without. notice or an opportunity. 
for hearing.” 


Inasmuch as the federal Jaw - 


-. #minent’ danger ” 


pe ee es MESA. Slefande the 


| “§ udge’s conclusions: in, this phase of 
’ Eastern’s appeal insofar as its-with-— 
es 220 drawal orders of June 19 and J uly. 
10, 1972’ were held: valid. “MESA | 
Pa contends: that its orders represented. 
the most. pragmatic, that. is, the. 
least disruptive. method of -sepa-_ 
| rating, miners. from the danger. 
ee posed. by the emb ankment. With re-- 
gard to its July, 10 ‘modfiication: 
order, MESA. explains: that.-it_ has. 
_. been the practice in the past, not to. 


terminate a, withdr awal order until 


ve alt the conditions. which. gave rise 
to such order have been. a but. 
ae, rather to issue a. modification allow- 
= ing resumption, of. operations to ex- 
tract coal. MESA admits in its brief = 
‘that this’ practice is technically at 
"variance with the Act, but insists 


that the operator suffers no harm or. 


7 prejudice: as a result. es of MESA. | 


at p. 12) 
. <The UMWA i i its brief 5 is in’ ac- 
cord with. much of. what MESA 


7 argues: and: with all. of what the 


Judge: decided. . It takes the view 


; that ‘Eastern’ Ss argument represents 


| an overly, literal reading of section 


eee raie: sorera ioe! ebiiedtions to: abate-an 
is - strictly statutory. we 
. presume ‘that ‘this’ quotation refers to West 
-’ ‘Virginia case law authorities. We find nothing 


in section 104 which’ supports the Judge’s. con= 


, clusion even if we assume ar. guendo that Con- 
gress could’ vest in the. Secretary the responsi- 
bility for. enforeing a purely local body of law. 


| The easé law of the West. Virginia courts at _ 
-¢ommon law: or in equity. can neither. add: to 
nor detract’ ‘from ‘the. powers of: enforcement: 


oe granted to thé Secretary in the Act. - 


2 MESA ‘contends that we ought” nat to: 
. 2 consider Bastern’ S challenge to the validity of 
_ its July ‘10; 1972 withdrawal. order because it 


WAS. Never: pleaded. Our reading of Hastern’s 
- Application for Review satisfies us, that this 
7 matter. was indeed. ae in issue. : 
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104(a). ice is Saye at: ee 


_ with the broad pups of that} oe = : 


vision of the Act. a 
Having considered. the Valin euage, 


intent, and. purposes of section 104 — 


(a) of the Act, we are of the opinion | 


that the J udge, § in upholding .; inall — 
respects. the June. 19 and: July, 10 ae 
withdrawal orders, did indeed con- — 
strue the statute to grant to the Sec- 
retary. and his. delegates. unduly — 
broad discretion i in dealing’ withan. . 


imminent. danger. We also are of 


| the view that the. failure of MESA 
to. ‘stay. within the. confines of sec- 


tion 104.(a) in drafting its modifica- . 


tion order of J uly 10, 19% 2 was spree a 
udicial: error.’ oe ‘ Se 
| Section 104(a) provides i in. its en- ee 
tirety as follows: 2 a ae 


.. See: 104. (a): Tf, cupon any. > tawpaciion: 2 


of a-coal mine,.an aitthorized representa-, oe 
tive-of the Secretary, finds that an immi- ~~ 


nent: danger. exists, such . representative, 


shall determine ‘the ‘area ’ ‘throughout a . 
which such danger exists; and thereupon. 


shall issue forthwith an ordér requiring / . 
the operator, of the, mine or bis. agent to, to : 


.B MESA aid the. J side ie. cited the Board’s 
decision in Zeigler Coal. Company. as. authority. | 
for the proposition that something less than. 2 


withdrawal of. persons can be’ required under coh 
.. Section: 104.(a)..3 IBMA 54, 81 ID. 147, ‘1973 
1874 OSHD par, 1G: cao. (1974). 


In’ Zeigler, 
we upheld a section."104 (a). order which.re- _— 


-quired- the removal of a defective Shuttle car 
because that order was the functional equiva-:.. 
lent. of ordering. withdrawal of miners from. - 
the macliinery: ‘Zeigler did‘ not contend.and .. - 
we had no: occasion . to: consider. the question: te 
posed in the instant ¢ase, of whether the in- | nie 


spector was authorized under section 104 (a) to | 


issue a direct order to abate the hazard, More 
over, Zeigler is also distinguishable from the. =~ 
present situation because. the Hazard had heen: 
: abated prior to. our consideration. of. the. ape 


peal and there could be no question; iof @ pos-" . 
sible. suit for enforcement by. the Secretary . 


-pursuant to section 108 of. the Act, 30. uv S. iO 
we 818 en See n, a ba ape ; 
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. cause "immediately. all persons, except 
~ those referred to in’ subsection (8)-of this. 
section,- - to: be: withdrawn: ‘from, and to be . 
| prohibited from entering,. such area. until. \ 
an authorized representative of the. See- 

-yetary determines’ that such imminent. 
' danger no longer éxists,' hae 


A close. ‘reading of the abode: 
© quoted ‘statutory mandate. reveals. 
that the Congress was specific, with | 
regard to the kind. of sanction to be 
imposed upon an. operator. of a coal 
“mine where. an imminent, danger i is. 
a found by an authorized represetita-. 
tive of the Secretary. The. ‘pre- 
scribed sanction with. Tespect. to all 
_ area involving” imminent danger is 
en eo order, requiring the op- | 
erator’ of the mine or his agent’ to. 
 eanse immediately all: persons ati 
to be withdrawn from, and to be. 

| prohibited | from. etitering: such area 
OO ee OT he Congress: withheld dis- - 
- eretion from the. Secretary or his 
delegates to order any’ other kind of 
sanction, by providing that upon.a 


finding. of imminent, danger. the.or- 
Pe 3 He, OR. 


ae err, 
erie | 


der withdrawing - persons 


- shall isstie forthwith *°*'*." These 
words are mandatory and directive, | 
_ and the Jegislators ‘could not® have 


been any more clear-as.to the. kind 


_ of order to be issued. ‘Congress. even. 


went to the extent: Of reinforcing 


ra subsection. (a) of section 104 by. di- 


: recting in stbsection ‘(e)_ that 
Coa oese orders ‘issued ' “pursuant: to 


a this. section shall contain. + a. 
- where, appropriate, a description: of 


: the area or the coal: ‘thine from 


which: ‘persons must, be e withdrawn | 
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“(82 LD. | 


os ee prohibited from entering. wet 
| (Italics. added. jt a - 


In drafting the’ tetihig: of ‘an, 


7 104 (a) , we think that, the legisl ators 
‘déliberately chosa ‘to make. ‘with- | 
drawal the mandatory sanction, in -. 
; preference to any other action. We. 


are of the opinion ‘that théy in- 


tended. to have the operator ‘choose 
between abatement. or closing down 
the affected’ area entirely. We also | 
‘believe that. they. required with-- 
‘drawal on ‘the. basis of 4 firm policy 
decision that a condition or practice : 

| which threatens to kill or cause seri- 
ous. physical harm at. any, moment-25 


justifies only” immediate " with- 


drawal of all endangered persons, 
| excepting those essential to ‘abate- 


ment.?* We must conclude: that the 
Congress. did. not. intend. that ‘the a 
- Secretary. or his: authorized repre: 
. sentative take into: contention, as * 


The. syords.-‘ Grhere ‘appropriate. in ‘ub- . 


: section (B): refer to situations where with- 
drawal of “persons: from ‘thé’ -entire mine is’ 


necessary: rather than irom an.. area. of, — 
mine. 


. 38 Freeman Oder ‘Mining Corn; 2. IBMA 197. 
80 1.D.: -610, 1973-1974 OSHD: :par. 


16,567. 
(1978) ; afd sub. nom, Freeman Coal Mining 
Ca: v: Interior ‘Board ‘of. Mine Operations Ap 
peais, 504 2d 741, 1974-1975 OSHD.. par. 
is, 862, No. ‘73-1909 (7th Cir. 1974). 

316 Only; recently, in, Bastern, Associated Coat. 7 
Corporation, . ‘we said :-“s. *.%*. Saction.. 104(a) 


. is. phrased. in- amandatory,, rather than -per- 7 


missive terms and.an inspector. must, issue an. 
order of: withdrawal. where-he determines. that 


.. imminent danger exists. We, believe that Con- : 


gress clearly: intended. this . result. in.. Such ; 2 


situation in: order. to assure, that,. during: and 


prior..to. abatement, mining. ‘personnel , not es- 
sential. to abatement remain, withdrawn. and 
are prohibited. from entry., into. the. affected 


carea * 9,” (Italics im the original) 3IBMA | 
303, 805, 81 LD. 497, 498, 1974-1975 OSHD 
pare. 18, 670,, AMDT... oe ae 5 | 


2 did the J vie in this case, the prag- 


_ drawal of persons upon a finding of | 
imminent danger is. discretionary | 


matic elements of resulting inter- 


. Tuption in employment. and produc- 
tion of coal‘or of ‘operator liability 
oto: pay limited compensation pursu-. 

ant to section 110 of the Act. In the 
_. face of the express command of 
Congress in section 104(a), we must 
Mi decline to accept the invitation of 
ee MESA and the UMWA. ‘to affirm 


the Judge's conclusion that with- 


with the Secretary ‘because such ac- 


 ceptance would dilute the protec- 
° tion that the Congress deliberately 


afforded to miners: against the in- 


ee ~ variably catastrophic threat posed | 
_ by an-imminent danger.*7 


With regard to MESA’s clin 


ad that the above-quoted conditions of 
the July 10, 1972 order represented 
purely bechiical or harmless error, 


_ we are constrained to point out that 


the Congress specifically required i in 
| ‘section 104(a) that an imminent 
danger withdrawal ‘order be termi- 


nated once. “* * * an authorized 


- representative of the Secretary de- 


termines that such imminent danger 


10 longer’ exists.” The Board can 


hardly deprive Eastern of the sub- 


stantive right, to termination that | 





>. AT At oral: beeen thee was-a seine 
= that a Titeral interpretation. of section 104 (a) 
would result in. inflexibility. Although the ds- 

/sne of. the existence _of ‘imminent. danger on 


June 19 and July. 10, 1972 has been conceded 


by Eastern; the Board is of the view that if the 

_ Judge, MHSA, and the UMWA believe that the 
"condition of the subject waste facility justified 
. §0me: action less» ‘than withdrawal of the | 
_. miners, then it is: possible that. their concept 
of: imminent danger sweeps too widely and 
<a encompasses “potential” dangers and -pertis 
which. are insufficiently proximate. to -be called ‘ 

_. “imminent.” See nL 15, supra. 





572-866-—75~ : 


re = Coe RN. ASSOCIATED COAL 
i oy 23, 1975 


CORPORATION ae 


the Congress has aepiesay granted 
upon a theory that the failure to do 


-so is technical or harmless’ error. ; 
Moreover, MES Als” ‘claim ‘of no 


prejudice ignores the fact that the 
Secretary may seele enforcement of - 


the mandatory © requirements - of Bu 7 


section ‘104: withdrawal: ‘order by 


bringing a suit for injunctive telief =~ 
pursuant to section 108 of the ‘Act. “ay Me? 


30 U.S.C.'§ 818 (1970). If the 


Board were to permit the sup 
posedly ‘harmless: ‘obligatory “TQ- 
quirements and the conditions| for - 


lifting those requirements con- — 
tained in the J uly 10, 1972 order to” 


remain undisturbéd, it would leave 


Eastern open to tie institution: ‘of: 


such a, lawsuit should the company : : 
decide to stand on its rights. Conse- 


quently, we reject: MESA’s argu-- 


ment that it is mere technical crrer - 
. to modify rather than terminate a 
withdrawal order when: imminent 


danger no longer exists inorder to 


force sbatenent of each and every a 


condition which ‘gave rise to that 


finding originally. Absent imminent — : 
danger, the. remaining conditions — 


may only. be dealt with by a notice . 
of violation provided thereisanap- 
plicable eaaeaee standard si : 
violated. ee | 


- Although: we hold thaé séction 104 ? 


(By allows only an order to with- _ 
‘draw persons and does not author- 
ize the Secretary to issue any other 


kind of direct order, the Board:em- 


phasizes that, in drafting @ section — 


104(a) order, an ‘inspector has the 


discretion and ought, after consul- 
tation’ with.’ responsible mine offi: - 


cials, to include ‘the terms. upon 


ce 


mes wiiah the withdrawal or der all i 


2 terminated, ‘that is:to- say, the.ac- 


tions, which must be taken to reniove - 


atleast the. “imminence” of the sub- 


ject hazard. While.- these .terms - 
--would. in. no sense be. mandatory. or 


- subject to enforcement in a federal 


‘district. court, they: would notify.an 
operator, as.to what must be done if. 
. it. .wishes: to. resume . operations 
et rather than close down permanently 


‘the. area described i in, the order. Of 


‘course, the. operator may challenge | 


_ those terms:by Application. for Re- 
view if it believes that it can prove 


ee that. they: require more than i 1s neces- 
gary. to obviate the: factor-of immi- 
 nence or the. threat of.death or-se- >. 
‘rious bodily harm. Likewise, a rep- 
-_-regentative.of miners could file. an 


Application « for. Review, if. 


east thought that more. demanding pee : 
~ shouldbe. imposed. - ae 
In light of the foeaciie uae = 


We: ‘ultimately conclude that both 


- the June 19 and July 10, 1972’ 
MESA withdrawal. orders: were de- 


fective in part: because: they did not 
require withdrawal of miners from 
- specified areds and they. unlawfully 


- imposed upon Rasteri na series of al- - 
ternative. obligations. Accordingly, 


we are reversing that part of the 


 Judge’s.. decisian - of May 17, 1974 
a which affirmed. the mandator y terms 
of the. subject: MESA orders. of 
+ withdrawal. - im | 
Before ae we a desu it's appro~ | 
. priate. to recapitulate our holdings 
and to’ underscore: the: importance 


and. significance’ of. the unique ap- 
| pellate: posture. of this case.as: it be- 
came ripe for decision. ‘We have con- 


, DECISIONS | or THE ‘DEPARTMENT OF. THE INTERIOR, 


MESA’s 


ice LD. 


dnaeae (1) tliat: the J udge exceeded 


his. authority by making, sua sponte, 
findings with respect. to the question. 
‘of. whether the:condition of the sub- 


ject. waste. facility. posed an immi- 
nent danger after the issuance of | 
thodified . “withdrawal” 

order on July 10, 1972, and by pre- 
scribing, sua sponte, his own safety 
standard and ordering compliance 
therewith by a certain date; and (2) 
that MESA’s order of withdrawal, : 


dated June 19, 1972, and its modity- vg 


ing order of J uly | 10, 1972, were de- — 


fective insofar as they imposed upon 


Eastern mandatory obligations 


other than the withdrawal of per- 
sons from specified. areas. of the . _ 
mine. We cannot, however, vacate 
the two MESA orders challenged in _— 
this proceeding because, as this case. 
was submitted to -us, Eastern con-- ° 
ceded on appeal that the condition — 
ee the subject waste facility: consti- 
-tuted:an-imminent danger both on 
June 19 and July 10,1972. Asa re- 
sult of that concession, we: inust pre- 
sume that necther MESA order’ was 
null and void ad initio. Further- 
more, inasmuch as the condition of 


the Wharton. embankment and im- — 


| poundment subsequent: to the issu- 
ance of MESA’s July 10, 1972 modi- - 
fied withdrawal order was never “ 
pr operly brought before the J udge 
or this. Board and in light of the 
‘subsisting dispute on that i issue, we 


cannot conclude that there. is no 
longer any imminent danger and — 


we are-not in a. position to terminate me 


MESA’s outstanding J uly 10, 1972 


| order. As a consequence, following a 
issuance of ¢ our. limited decision. in 


ie ie _ BASTERN. ASSOCIATED COAL’ CORPORATION _ 
OMe. eee — January 28, 195 | | 
. thig case, ithe ates are > left with'a | oo 
defective, unterminated withdrawal 
order which contains a’ ‘concededly — 


~ valid: finding of imminent danger 


as of July 10, 1972. It will be up to 
MESA to tak appropriate: admin- : 
~ istrative action consistent with its - 

view of the condition of the subject | 


waste facility. at present so that 


Eastern may know. what its obliga- 
tions are. Thus, we leave the case in — 
a posture where, if MESA finds no’ 
: present, imminent danger, but deter-_ 
— mines that some further enforce- 
ment action is called for, it may 


terminate the outstanding with- 
drawal order with an appropriate 


7 finding and issue a notice of viola- - 


tion provided there is an applicable 
mandatory standard in the substan- 
tive regulations. Naturally, any re- 


viewable action which MESA may. 
take is subject to the filing of an Ap- 


plication for Review: under section 


105 by ‘either | Eastern. or: ‘the oC 


UMWA. | 

The Board emphasizes that it has 
‘dealt. with this case ‘strictly in the 
context of the federal law of coal 
mine health and safety. Our. con- 
clusions have nothing . whatever to 


of executive authorities of the State 


_ of West Virginia. to impose on East- 


ern different but not inconsistent: or- 


ders than MESA or the availability _ 
of individual or class relief. for a 
private litigant with standing. ina 
state court: possessed. of Jae 


3 jur isdiction. 


continuing: 


CHIEF. 
Rogers: 


ORDER. a 
” WHEREFORE, pur Sanat o an an 


aiken ity. delegated to the Board by 
the ‘Secretary. of the Interior (43 
CFR 4.1(4)),.IT IS HEREBY — 
ORDERED. that.the findings of — 
imminent. danger.in 
Docket No. HOPE. 73-98 ARE | 
SET ASIDE and the supplemental. 7 
orders based thereon that were is--. 


sued by the Administrative Law 


Judge, suc sponte, on May, 17, — : 
dune 21, and August 30, 1974 ARE = 
: VACATED. : 7 


IT IS FURTHER ORDERED 
that the portion of the: decision of 
May 17, 1974, in the ~ above- | 
captioned” ‘docket, affirming ’ the - 
mandatory obligations set for th in 
the withdrawal orders of J: une 19 
and J wy. 10, pe 2. ae REVERSED. 


Dawes okies, 
| Administ rate oe rudige. 


I CONCUR: 


Js Amzs R. Riseaaee | | 
Kex-oficio. ember a the Boar de 
Director, °°) > 


7 Cee of Hearings and Appecle. : , 
do with any power under local law 7 | 


Suparare en ee Tse OF 
-Apuervistearivn (Ju UDGE | 


It appears ‘oa me >that ats some. atime . 


between the : issuance. of. the: initial me 


withdrawal order of June 19, 1972, 43 


and the issuance of the modification = 
order. of J uly 10, 1972, } MESA de- | 
~ termined that ‘eariiient ‘danger’ no. ae 


| _ of: the trial 
ae sulted in specific prejudice. 


86 


would hold that the modification: or- 


a der of J uly 10, 1972, was and is null 
and. yoid..if it was not predicated : 
- upon “an existing. condition of im- 


ce minent stogenviad 


"ZEIGLER CoaL COMPANY 
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= Appeal by Zeigler Coal Company. from | 
“a decision of an Administrative. Law, 
Judge, dated July 9, 1974. (Docket No. | 
BARB. T4-AN3), dismissing an, Appli-. 
cation for Review of an order of with- 
- drawal issued ‘pursuant to section’ 
-104(b) of the. Federal Coal Mine 
ere hereinafter. In further support of — 


_— Health and Safety Act of 1969 


one "Affirmed. | 
1. Federal ‘Goal “Mine. 


Standards: Ventilation ‘Plan 


| Bvidence™ of failure by, an: ‘operator’ ito : 
adhere . to its approved: ventilation plan 


130 ) U.8.C, 


(§§ 801-960 (1970), herein “the 


. DECISIONS | OF: Tae DEPARTMENT or THE INTERIOR | 


| 0) Ee a, ——o 
hie i Administr ative. J udge 


Decided J cnniarry. 28, 1995 | 
| the. entire record in this case. and 


Health a 
Safety Act of 1969: Hearings: Motions | 


‘The denial of a “motion for a continuance : 
_ will not be. disturbed: on- appeal, unless | 

it appears that the’ denial was an abuse 

Judge’s: diseretion and”. ‘Te 


: “182 ‘Tb. 


: longer existed ae ‘upon aang: will support the issttance ot a notice mee | 


. such determination properly should 
es have issued’ an order terminating 
the: June 19 order. Therefore, LT 


order under section 104 (b) of the Act. 


APPEARANCES: J. “Halbert Woods; 
Esq., for appellant, Zeigler Coal Com- 


pany; 


- Richard. pis Baekley, Esq. a 
Assistant. Solicitor — | and — John dH. 


2 O'Donnell, -Esq.,. ‘Trial Attorney, for 
: appellee, Mining ~ Enforcement and 
| Safety” Administration, : 7 


OPINION BY CHIEF ee _ 
ISTRATIVE JUDGE. ROGERS 


INTERIOR BOARD OF MINE sy 


OPERA PL ON S APPEALS 


“The Ban has carefully reviewed 7 


affirms the decision. of: the Admin- 
istrative Law Judge (J udge). The 


factual and ‘proceduzal background 
of the case and. the reasons under- 

| lying the Judge’s decision are ade- 
quately: set forth in the decision — 


which. is , attached and paginated 


the Judge’s decision, however, we 


- believe a. brief discussion of the is- : 
sues is appropriate. | ee 
: On appeal, Zeigler’s challenges to ee 
the findings and conclusions of the _ 
Judge may fairly be reduced to two 


principal ; issues as.follows: | 
1. Whether the J udge abused. his : 
discretion i in ‘denying Zeigier’s S.mo- — 


| oe ileal foe 4 cote can f the pro- 
Qe Federal. Coal Mine. ‘Health and cae zo sae " ike A 


j Safety Act of 1969: Mandatory Safety | 


ceedings; ‘and 


oe “Whether the failure of an 


| Spaliter to comply with a provision 


of its approved ventilation’ plan is 


sufficient to support a, notice of. v10-_ 
lation and. subsequent order for pe al ao 
_ ure to abate. | eee : e 


86) . a Sot -@RIGLER. ‘COAL COMPANY 
ey ae | _Tamuary 28, 1975 


— Diseussion 


Evansville, . Indiana, - on. April 93, 
-1974.-Zeigler’s: position is that an 
indefinite. _postponement should 


from. the cited violation and closure © 
_ order. Zeigler argues that it should. 
have been ! ‘allowed the opportunity 
se OF: evaluating. MESA’s. position. as 
to. the penalty assessment. in. deter- - 
mining whether it was economically 


feasible to go to the expense of Iiti- 


: gating. the issues in the case.” The - 
~ Mining -Enfor cement: and. Safety 
 Adwministration’s (MESA) position 

is that the Judge, reporter, attor-. 

- neys. for the parties,, and witnesses, _ 

had tr aveled a considerable distance 
_ and were present and prepared to go 
ahead with the hearing; that a ‘seo. 
tion 109 petition to assess penalties. 
had. not: then been filed with the 

Office of Hearings and Appeals; and — 
» that postponement was wholly un: 

~-warrarited under the circumstances. — 

In affirming the Judge’s denial of ° 

the motion’ for continuance, we be- 

lieve it sufficient to say that it is well 
settled that. the basis for a continu: » 

- ance. rests upon the right of a party 

_ to have a reasonable opportunity, to | 

try the case upon its merits and that 7 

_. the question of postponement is. 

| within: the sound discretion of the 


= trial Judge. Therefore, ¢ on: cael, ow 
this Board will not. disturb sucha - Ee 
| ruling unless the complaining party ae 


1] With ee to the issue on a shows unequivocally that the J udge me 


= continuance, we note that Zeigler’s 
- motion was. first made at the outset _ 
of the hearing, which. ‘was held at 


has abused his discretionary powers a8 
and specifically prejudiced the ap- 
 pellant’s rights.” We fail to perceive oat 
wherein Zeigler’s rights have in.any . 
way been prej judiced by the J udge’ Ss 
ruling and we, e find no abuse, of dis- | 


have been granted to permit future _¢ etion. 


: consolidation of the. application for : 
_ review with any penalty assessinent 


| _ proceeding which might later arise 7 taining to the stibstantive 1 issue here 


on appeal supports the Judge’s find- a 
and conclusions that the . 
amendment to the ventilation’ plan 
wwas valid and therefore was 4 part 
of the approved. plan i ineffect atthe 
, ‘time of issuance of Notice of Viola~ 
tion No.l WAW, January 25, 1974. 
We also concur inthe. J ‘idige’s find- 


. - = Pre ete : ca eres : 4 wag > 2 
; oni a ees ecg cre So eg ; 
: . ? 4 1 


“pl irs review ur the sSoort per- 


ings 


ing that the evidence’ establishes: a 


failure by the operator to adhere to. | 
the fire-pr oofing requirement of the _ 
plan, and a Glue to abate the-vio- 

lation within the time prescribed by 


the notice. Therefore, ‘we, affirm: the 


Judge’s conclusion that. the order. . 
of withdrawal of. February 1, 1974, = 


was properly issued. 


Weare further of the opinion t oe ory 
underlying the mandate of the Con- ioe 
gress in. section: 803(0). of. the, Act, . 
requiring that each mine. have, an 


approved ventilation plan was.arec- — 


-ognition that each mine is unique 
and presents particular ventilation 
problems which may not lend them _ 


-28ee 43 CFR errr es (7), “WLRB. Y. “Roure- te oo 
“Dupont Mfg. Co., 199 P.24 631 (2d Cir. 1952), 
and Lloyd. A. Fry wool Co. v. BERS, 222, BF 


zd 938. eek Cir. ee 


Davin. Doann, 


"DECISIONS 


8 selves to pr omulzetion of general 
~ regulations and standards applica-. 
7 ble to all mines. Thus, when a ven-- 
 tilation plan for'a particular mine 


is approved by the Secretary, it fol- 


a lows that the Secretary. must have 
powers to enforce adherence to. ‘the. 


: | plan. ac 


- 2 The Board Has eonmidered: Taio 
. Ter’s. contentions. as to the appli: 
ability of the decision of United 
 . States v. Finley Coal Company, 493 
~ ‘F.2d 285 (6th Cir. 1974), and our 
decision in The Valley Camp Coal 
Company, 2 IBMA 1%6, 81 I. D, 294, 

: 17,849 - 
(1974), to this case, and has. deter- 


1978-1974 OSHD par. | 


- mined that they are not. applicable 
under the facts here presented. 


Finally, we note'that Zeigler. re- 
quested the Board to set this case for | 


so ade os 
ORDER 


"WHEREFORE, pursuant ; the 
authority delegated’ to the Board. | 


by the’ Secretary of the Interior (48 


CFR 4.1(4)), IT IS ORDERED 
~~ that the J udge’ S Decision and Order 
of July 9, 1974, in the above-entitled 
proceeding Is AFFIRMED and the - 
request for: oral argument ° Is | 


| if DENIED. 


Le CONCUR: 


_ Administrative Judge. 


OF ee DEPARTMENT OF: ae INTERIOR, 


| te tp. 7 | 

_ DECISION . : : - 
‘STA TEMENT OF THE CASE iz a5 
ig lh § 9, 1975 


This eae ne concerns an Ape e 


- plication for Review filed by Zeigler 
Coal Company, pursuant tothe pro-. 
visions of section 105(a) of the Fed-. - 
“eral Coal Mine Health and Safety : 
Act of 1969, 30 U.S.C. § 801, e¢ seg., 
eration he Act. The applicant ; 
seeks review of an order of with-- 


drawal issued under section 104 (b) 


of the Act, 30 U.S.C. § 814. 


| The order of withdrawal. (Exhi- 


: bit. G-2) was issued after expira- 
tion of the original time fixed by 
the inspector for abatement of the - 
: ‘conditions or practices set forth in 


ay 104(b) notice of violation No. 1- 
oral argument. After consideration = 


of the entire record, and in view of © 
the. foregoing, the Board is. of the ~ 
opinion that oral argument is unnec- 
essary and therefore will os el | 


WAW, January 25, 1974. (Exhibit. 


aan ). The notice. reads as follows: 


“Condition or ‘practice. ‘Violation of the 


| ventilation plan: Doors used in the ven- 
tilation system. were: not constructed of 
-... fire retarded [sie] wood. These doors 
_. were located on the No. 2 unit supply 
road, on the oriole bottom and the least ~ 
_ off main south supply road. | : 


“The notice required the. abate- 


ment of the aforementioned condi- 
tions or practices by 8 a.m., Janu- 
ary 31, 1974. Order of Withdrawal es 

a WAW, ete 1, 1974, reads as is my 


follows: 7 
Notice. of Violation 1 WAW dated Ja an- 


ie oe | uary 26, 1974, has not been. abated. Only 
| a little action has been made to abate this 3 
PG. oe ace. ae 7 ae 

| Chief Administrative Judge. | 


violation. 


The biden was eendaled on 1 Feb- ra 


_ruary 1, 1974, after the condition 
. was totally abated. The. inspector. 
noted that “fire retardant material _ 


= Safety. Administration, 
filed an answer asserting that the 
_. order in. question was. properly is- 
sued. under section: 104(b). of the | 
_ Act, and, denying all: other allega- - 
- tions raised. by the applicant. 
_. A hearing on the merits was held . 
on April 28, 1974, at. Evansville, In- 
diana, The. United Mine Workers 
- failed to enter an appearance: and. — 
did not participate in: the hearing. ._ 
eae Applicant: filed proposed findings, 
— conclusions, and CF » sopporting pe _ 
: _ MESA. did. not. ae 23 


: Me otéion o f continuance. 


- 86F io hes, S., ° {RIGLER: COAL: COMPANY | 


di anuary. 28,’ 19 U5 


ae : “was applied - a ae “ventilation 7 
_ doors,” and that “these. doors were | 
~ - on the No. 2 unit supply. road, oriole © 
 , bottom and 1 east: off main south 


7 supply road.” (Exhibit G-3. ) 


| America, filed an answer in opposi- 


tion. to the. Application for Review ' 
and err oneously assumed. that the 
order in question was issued’ pur- | 
_. suant. to. section 104(c) (2) of the - » 
Act, for’ an alleged violation of 30 


CFR 5. 400. 
~The. 


commencement on April 23,. ‘1974, 


~ counsel for applicant’ moved for an 
Pa ‘indefinite continuance” of the case 


Mining toeenieet and , 
MESA, 


Contil an oe as. MESA ve te a. 


sted. its penalty assessment. (Tr, 4,0 


5.) MESA opposed any continu- 


ance, and after‘due consider ation of | 
_. arguments by counsel, -applicant’s ; 

 Inits Application for Review, the . 
= applicant. denied the. existence - of : 
| _ the conditions. or practices alleged” 
inthe order of withdrawal. Further, ; 
applicant. err oneously assumed that 
-_ the order under review was. issued. 
| ‘pursuant. to section 104(a) of the. 
. Act.and entered a denial of the ex- - 
- istence of any ‘“Gmminent. danger.” 


The. United Mine Workers. of. 


motion for continuance 1 was denied. | 
(Tr. 5-9.) Pare 
oer f ss y BS 


ethea issues eee in this oe ‘ 


| ceeding are (1) whether the condi- — 
tions or practices set. forth in the 
- notice of violation. constitute a vio- 

, lation. of any mandatory safety aa 


standard. under. 380. CFR, 75.316°-as- | 


: alleged, (2) whether the failure of. - 
an operator to follow an approved 
ventilation plan « can form the basis 
for a 104(b) notice of violation and 


a, subsequent: withdrawal. order. for 


‘failure: to timely abate the alleged — 
violation, (3) whether the time: for oe 
-- abatement was reasonable, and (4) — 
whether the order of withdrawal ag 
was. warranted, and. properly. issued = 
; — to section ee of this a 


“APPLICABLE. STATUTORY —- 
_, PROVISIONS - | 


aa: The F sderal Coal Mine steak a 


and Safety Act of 1969, 30 U.S. C. C. 
7 > 801, ef seg: . 


. 2: Section. 105 (a) ay of thie. Ket, a 


80. U.S.C. § 815(a) (4); which DEO a 
| vides i In part as follows: : 


any mine affected by such order or by any 


-~ modification or termination of such ‘order, : 
_ may’ apply. to the’ Secretary. for review of — 
the order within 30 days.of receipt there- — 


‘An operator issued. an order. ae ae 7 
to the, provisions of section 104 Ol. this. <% 
— title, or any representative of miners in 


At the hearing and prior t is its 


ef of or within, ‘thirty days. of its modifica 
Hon ‘or ‘termination. ak eee 

“3a 8 Bo (Section 104(b) of ‘the Act, 30 

a vs 8. C. § 814(b), which provides: | 


- ‘Except. as provided in subsection (i) of. 
7 hae this. section, ‘if; upon. any” ‘inspection. of a. 
oe coal mine, an authorized representative 
Of the. Secretary finds that there hasbeen. 
a violation of. any mandatory health or. 


: safety standard but the violation has not 

-ereated: an imminent danger, he: shall is- 
 gue:a-notiée tothe operator or his agent 
fixing. a. reasonable - time for. the abate- 


_ ment of the violation.. If, upon the ex- 
 piration of ‘the, period. of time as. origi- | 
nally fixed’ or subsequently extended, aD 


atithorized representative of the. Secre- 


tary finds: that’ the violation has not been - 
~ totally: abated, and if he also. finds that 
the period of time. should not be further ; 


extended, he shall’ find the: extent ‘of the 
area affected by” the violation and | shall 


promptly: issue’ an order requiring. ‘the — 


| operator of. such. mine or. his agent: to 


to cause immediately. all persons, except : 
those: sxeferred to.in. subsection {d) of this: 
Section; to be withdrawn from, and to be» 
prohibited from entering, such area ‘until : 
. ane authorized: representative of the Secre- 
tary determines. that’ the violation seis oe 


been abated. 


ve 


_ DISCUSSI ON: 


: the hearing... ig es 
William Woolridge, an. n inspector 


a MESA and an expert on mine © 
_safety,:was the only- witness called . 
by. -the.: Government. ‘He testified — 
that he issued. a. L04(b) notice. a 


ee, ey 


WAW) inane: three. double ven- 
tilation ‘wooden doors were not fire- 


proofed. as required . by. the -opera- 
tor’s. ventilation plan in violation of 


7 5. 316. ‘This condition - “was a, viola-. 


-. tion, of the ventilation plan i in that 
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‘the See were: riot Gro vcfardant Gite & 


treated with fire- retardant material. | 
He. served the notice. on Millard 
Gaddis, the’ mine safety inspector 


and discussed with hima list of ap- 
proved materials thaticould be used 
to coat the doors. The materials were ~~ 
available. ‘on the market 3 in January) 
1974, ‘but he “didn’t think they had 


eany. at the mine property at that . 


_ time.” (Tr. 15-24)" (Exhibit G-1). 


Mr. Woolridge issued the 104(b) 


“order of withdrawal on February 1, 


1974, at 1:45 p. m. and served it on 
Mr. "addi, ‘He (Woolridge) | was 


~ in the mine continuously each week = 


from January 25, 1974; to Febru- 


; ary 1, 1974. He allowed the operator 


until J anuary 81, 1974 to abate the 


condition, but it was not abated by 
~ that. date: and. he discussed the situa- 


tion with Mr. ‘Gaddis and with 


. Harold Burden, the mine superin- 


tendent, ‘He issued No - extension, 


~ and advised. these individuals that 
‘Gf they will get the job completed 


before I left the mine (on Janu- 


= ary 31) that I would abate the 
Notice.” Work had started: on the. 


f pedan and evidence adéuced ab 
2 not been completed by J anuary 31. 


abatement: but-one set of doors had’ 


Nothing was being done to.abate the 
end ote Abatement was being ac-. 


complished. by: painting the doors 


with a fire-retardant material. Nor- 
mally, it would take-two men two _ 
hours to paint: one door. He issued - 
the withdrawal order. because little — 
effort was made.to correct,a viola- 
tion which could have. been. cor- 
, rected 3 in. a couple of shifts. Between | 
a anuary 31st and the time. he'issued _ 

his © withdrawal order; one’ set of a 
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7 oe naa! bien completed, ‘but: two 


~ double ‘doors, four ‘doors in all, had 
not been’ touched. (Tr 24-30) (x 


“hibit Ge2: ye 
The" order of owithd awal ‘was 


a termina ted at 545° p.m.'on Febru-- 
— 4, ‘Td (Te Ee Bue (Exhibit .- 


Me Wobtr ive iestified: that each 


Sige has “a, set of ventilation plans’ 
BS ‘required’ by 5. 316. ‘These plans 
‘ate drawn by ‘ ‘vetitilation: men” in 
the ‘office’ ‘aiid © are’ ‘binding ne 


o ‘signed ‘by the opérator. ° 


The ‘plans are’ renewed: every six ‘ 


ae moriths, ‘The plan 3 ‘in x: qtiestion: was 


are sins 4973, ‘and’ Wag, rénewéd on 


‘ Novenber 9, 1973. Coy: South, the 
es production’ superintendent: of Zeig- 
_ ler'No: 9 Mine ‘signed ‘both plans. 


He’ thought that: the ‘requirement 


for fire- rétardant doors:had Been ‘i in 


effect. since’ January A 1978. ‘The 
‘doors'in. question: weré- in the mine 


_ ‘previous'to his 1973-inspections but 
-he:did not discuss fireproofing these 


doors previously: becatise he had not 


ee “read: the: ventilation. bien ee 


: (Tr. 82-37). 


e The xoproved: veutilation plaii e- ) 
2 ferred to by Inspector Woolridge is 


the operator’s: copy supplied by Its 


_ -counsel':and -it was" ‘received: in evi- 
. — as: 5» Government's Exhibit G4 


Oni crossemam bin Gion. by: appli: 


: one counsel, Mr. Woolridge testi- 


fied that he first:saw the last: page of 


. the: ventilation plan’ sometime prior 


‘tothe inspection “of January ‘25, 

1974. ‘The doors were not. installed 

ne on Oriole bottom until September 
ie 372-866—15—4 


‘Or: November ‘of: 1973. ‘Diving thé? ‘ 
ingpection’ in’ question: he’ examined _ 
the ventilation systém and'methané 
and. dust control plan and found'no 
deficiencies: in. this. egere: ee 40- - 


4D): 


which are added-are. discussed: with a 


the operator and he: slens it; Ibis. — 
possible. thatthe: addition: to:the 
plan. in question:-was accomplished. NP ays 
in ‘this manner on: Si magia 1, 7 LOR: 3 Cast 
(Er. 49-44.) 2: Dad cee 
Mr: Woolridge testified: that | prior | oo 
to‘his inspection, he had not noticed © 
‘the ventilation: plan: ‘requirements ce 
for: fire-retardant: doors,'and.some ~*~ 
OE: the doors were inatalled after the as 
prévious regular inspection: ‘There a 
are five coal: producing. units inthe == 
mine, and: on the average, the-mine 
produces 2,000 tons:of-coal per'day, 
per shift. No. shift ‘was completely | 
stopped asa result’ of his order, and 
one'shift was closed at the time:his 
‘order issued: The “mine ‘was shut . 
down. for‘an hour anda halfas‘a 
result. of his order (Tr: . AAT Desc De 
However, a-roof fall which. occur red. 
on the main supply. road: during. the - 
o:8.a.m: shift: on Febru- et, 
“ary: 1,. 1974, closed the: ‘mineto pro- — 
duction. He: issued. his: withdrawal. | 
‘order.-at: 1. 45. psm, that same: esay, ome 


midnight. t 


“With nape ke: revisions: in the ey 
ventilation. plan,: Mr. s 
testified that«.whén revisions: aré. 
made they: are either added onto the - 
existing: plan: or discussed + ina cover » = 
letter mailed to the operator. ] Manor ~~. 
changes. or. revisions: are discussed | 
with» 'the ‘operator.’ At: ‘times, re- 
-visions ‘and. corrections‘are made on’, 
the plan itself, and any new. changes 


‘Wodlridge ae 
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eee ‘bat! he Joss of: no reason, oly the. 
 » roof. fall would. have precluded. any 
© work -being accomplished. on: the 
Be = doors on February 1:( Tr. 47-49). 
oe I response to.questions from. the: 
3s bench: ‘Mr. Woolridge testified that — 
. call of the. doors: which are the sub-. 
_ « ject of his order were installed prior | 
_ . to: the date of his: order. Ong: set, 
Se namely those in: the No. 
_- road, w ere installed. dumng the week 
sof anuary. 20th and the ‘others had 


| been installed for a “good. while.” 


“He had the ‘plan ‘with -him at the 


time “he issued: ‘his. notice on- Jan- 
_cuary 25. He-asked the operator for 
- -his ventilation plans, and the copy 
_ ‘that he saw did not: have the last 
_-page regarding fire-resistant :coors 


--on the. plan,:'The operator’s copy 


“was not asup.to:date as the one 


-.. introduced at the hearing. and was 


«dated 1972. His-copy » (Woolridge) 
“did have the: last. page: concerning 


~- the-fire: resistant doors. He allowed + 
-elted: in: his. notice of Violation and — 


order of withdrawal, there :were.an 
-additional.. five ..gets. in -the -tmine. 
- However, ‘some. of: these additional 


the operator five or six days to paint 


-. the doors: ‘because. he. was ‘hot sure 


how long it.. would ‘take to obtain 


».:the materials. However, .two ‘days 

. after he issued: the notice, the mate-_ 

~~ rlals. were available atthe mine:to . 
‘complete: the: doors. It is standard . 


procedure to'diseuss revisions of the 


. ventilation plans. with the operator _ 
.. and if the operator agrees to any - 
revisions hess signs the - revision. * 


a 53-08). 


Mr. Woolridge eed some of | 


; he doors each day from January 25 


. until Febr uary 1. He states. that the — 

paint was received in a couple of 

days, that’ one set of doors (except 
-the framework). was completed. by 


“fs LD. 


7 anuary 31. He informed: Mr. Gad: o 


dis, the. mine. safety. director,. that. 
‘the notice was due,.that:he. would — 
wait, ‘until February 1 to write up 
an.order, but would not extend the 
notice. Mr. Woolr idge found the 
fir eproofing not. completed when. he 
arrived at the mine on February 1, _ 
at 8 :30:a.m. He. then told. Mr. Gad- 
2 supply dis that if the fireproofing. was.com- 
| pleted. when he: returned. that day — 
he would terminate the: notice. Two 
sets of doors were completed . when _ 
_ Mr. Woolridge returned at 1:45, 
namely. those on Oriole bottom: id i, 
the No, 2, supply road, however, the © 
third set-had not been. touched, Mr. 
_ Woolridge wrote.. the withdrawal 
order: which. closed, the entire mine. 
He: stated that. he could not abate 
part of the notice, and that; the three 
sets. of doors were on the.main.in- 
take air and the entire mine would 3 
have to close (Tr. 62-69)... 


cIn. addition to-the: doors ehh he 


sets of doors were taken out; because 


of a change i in the-ventilation. Some _- 
-of. the ‘doors were in areas driven - 
-prior tothe enactment of the. pres- 
ent law,. and they did:not-have to be 
‘treated. Another set: of’ doors. was 
constructed. before the ventilation : 
_ .plan was revised and. they too did 
not have to-be treated. The ventila- ~ 
“tion plan. in effect at. the time of the _ 
-notice of violation -only referred to — 
_ doors that were. constructed: ‘after — 


Pia ori: 


the. —— of ‘the 52 a se 
67 oe me 
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7 | Mr, at fitlard 1 Gaddis, Safety Di: 


7 * rector, Zeigler No. 9 Mine was called 
as a witness for the applicant. ‘He 
- testified that he first became famil- 

_ jar with the mine’s ventilation. plan: 
(Government. E Exhibit. 4), sometime. 
during’ the fall -of 1973 when:a. 
a MESA inspector, namely. Mitchell - 
Mills, completed a: ventilation sur- 
wey: and asked to have a conference ‘ 
with: mine. manag ement. ‘and the 
a ‘Mills 
went over the plan. page by page, 
and he had the only copy. The con-— 
oo ference. was called to discuss” the 
te plan which Mr. Mills had, and once | 

: approved, it would become the ven-. 
One of the substances namely Stop- | 
. pit,. was ordered. It took two: days 
to -obtain it and. Mr. Gaddis. re- 


safety | committeemen. Mr. 


: -tilation plan. for the mine. ‘The plan 


i‘ w as. one which was based on a prior 
— Gaddis | ‘recalled’ no. 
| Tease which’ resulted ‘from the 
: conference, and | ‘stated: that: there : 
“were no discussions concer ning fire- 

| proofing wooden doors. He believed 
that Stanley ‘Williams: represented | 
management during the conference 


Mr.: 


and identified his signature on the 


last] page of ‘Government's Ss. ‘Exhibit 

ee: He did ‘not: Inow whether ' “Mr... 
Williams was at the conference. The 

- ”. conference was held before Noveni- 
—. ber 9, 1973. Coy South was the mine 


~ superintendent - on. ‘November: 9, 


19738, but Mr. Gaddis could not re- 
‘South . was at 
the conference. He ‘identified: Mr. 
— South’s’ signature on ‘the | covering — 

page of the ventilation Plen. (Bae 


call” “whether | Mr. 


7 hibit G-4—Tr. 70-76). 


Mr: Gaddis testified that he first 


becane aware that the ventilation 


- plan called for fireproofing of the : 
wooden doors i in the haula geways on - 


‘Tai fanuary” 25, i974. “Tapectea Wool: 
: ridge - advised him: that the- doors. 
“vould. ‘have: to’ be. fireproofed with | 


approved’ “materials: ‘in. accordance ; 


-avith:the ventilation plan. Mr. Gad- — 
dis hada plan i in his custody: at the | 


time. the “inspector spoke ‘to. him 


about. the- doors, but. it- was the . 
“wrong one. His copy did not have 
the. last page. concerning 4 the. doors, — 

but. he. found -one-in the company - 
files which did have the last pageat- 

tached.’ He located it in the super- | 
‘intendent’s office (Tr. o 6-7 Bye 


Inspector ‘Woolridge gave Mr. | 


Gaddis a list of five or. six suitable - 


substances for coating the. doors. | 


minded “different people 1 to get the — 


job done.”. -One door ¢ on. the. bottom — 
“was partly finished. ‘However, an- 
other. set of doors was installed. and | 


painted. instead of the ones called 


‘for in the notice. Two sets were com- 
: pleted, but-he thought that the third - 
‘set had. also: been. completed, but it. 
turned. out.to be the new ones that - 
“Were ‘installed. He heard. “different 


stories” and he took the easy way 


~ out. and hoped» that, it had been - 
: done. ‘He first learned that the last 
set: of doors had not. been. completed 
cat 1 Oo clock when he. and Inspector | 
Woolridge went to look atthe doors. 

- Had.the inspector g given him an ex- 
: tension, the doors would: have been i 
| completed: in two or three hours, 
‘the same amotht. of time it ‘took to 
‘complete them after: the aed - 
issued the order (Te 78- =81). 


| “Mr. ‘Gaddis testified aint dives 
units were producing | coal. at: the 


- time the order of withdrawal issued. 


490 tons were ‘pr oduced’ during the — 
_. day’ shift and the average‘ coal pro- _ 
duction ‘per ‘shift “for: all ‘units is - 
ee approximately 2,000 tons, -depend- = 
‘ing on the personnel and equipment. 
ao Po hig’ knowledge, nothing other 
than the order prevented full: coal — 
ee production’ on the day the: order i is= 
re Sued. The inspector abated the or der 
as soon: ag: ‘the door: was completed 


(Tr. 81- -86). 


‘On cross- examination, Mr: Gad- 


dig stated that the ventilation plan 
that he had at the time Inspector 


Woolridge advised him that the 
“3 doors needed to be firepr oofed was 
an earlier. version of ‘the one pro- 


duced at the hearing. His superior, 
mine “Stiper intendent. Coy South 
had ‘the later. plan. During the pe- 
riod between the time the notice and 
order issued, Inspector Woolridge 


discussed the. progress being made. | 


on the doors, and that.he and the in- 
spector looked at the doors from 


time to time. It would take two men. 


two hours: to complete the ‘work on 


| the doors. Tn ‘Tesponse to a question 
as to-an explanation as to why the. 
doors were not completed within the 
time permitted by the inspector, Mr. 
Gaddis answered “bad communica~ 


tion.” “He had no question | ‘as to 


which : doors Inspector’ ‘Woolridge 
was talking’ about in his notice. As_ 
7 to any loss of production, two units 
. ‘were not operating because ofa root — 
| fall and.three units. were “culled out 
- early”. because of tthe order of with- 
~ drawal. He had-no opinion as to the 


“DECISIONS oF eens DEPARTMENT. OF THE INTERIOR 


, (92 LD. | 


actual lois of pr eaunons in Cannes ‘ 
of coal ; as a result of the e order e. oa 
~ 86-90). pe ee ree ae 
" Apptobiinataly ‘fie. “men were 
used to abate the order: ‘However, ee 
‘everyone was called out-ofthe mine, 
but this was not due to'theaction of 
the ‘inspector. - Mine: management: ts as 
could have directed certain men to. — 
remain in the mine to abate the con- 
dition, but’ in ‘this case, everyone — “a 
came out of’ the: mine uae es * 


| uM otion to vacate 


“At the conclusion of the teatimoay a 


of the witnesses, counsel. for the ap- 
_ plicant, moved -for vacation. of the 
notice of violation. on the ground 
that MESA had failed to establish 


a violation. of 30 CFR. 75. 316. In 


support: of this motion, counsel ar- 


gued., that -the. regulation | only, re- - 


quires a. ventil ation system . and 
~ methane and dust- control plan be 


prepared, submitted, and. approved 


and. revised - from: time to. time.. 


There: is nothing’ i in the regulations | 


requiring. fireproofing of . doors. 
The typewritten, page | ‘regarding te 
fireproofing, was. “tacked , onto. the 2 


ventilation: plan, * * * sometime | 


last fall.” Counsel conceded that it. 
was.a. reasonable rule and. that he 
did. not object to it. However, coun- 
_sel emphasized that it was not part 
of the mandatory. standards set.out 
in the regulations, but. rather, “on 
~ informal thing” agreed to by the — 
then superintendent . of the mine | 


(Tr. 50-51, 59). Further, counsel ar-. 


gued. that Inspector Woolridge did 
‘not allow. a reasonable time for 
abatement after discovering the sit- 
uation. Additional time. should have a 


Ee writing 
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- best siloweta in view vot the fact that | 
doors other than: those cited by the 

| inspector were painted inerror,and — 
the closure order was too broad. The 
entire mine should not have been. 

_ closed because of the failur eto ia a 


one door (Tr. 95-97). : 
In response to the mguen to va- 


3 cate, counsel for. MESA : argued that Ss 


the. fireproofing. requirements for 


the doors in. question were not “in- 

. formal and tacked-on” to the venti-_ 

lation plan. Section 75.316 of Title | 
80, Code’ of Federal Regulations, 

provides: for ventilation. plans and ~~ 
for suitable revisions. These must be 

, approved by the Secre- 
tary’s re presentative, and-is an indi- 
vidual thing for each mine. In the - 

~ instant case, firepr oofing of. the 


_ doors was required fer Zeigler’s No. 


| 9 Mine. Fire- retardant material oe 7 
ee required by the approved. plan. (Tr. ; 


51-52). The inspector acted reason- 


ably, and at the time he issued. the 
| order of withdrawal was unaware — 


of any alleged “breakdown 3 in com- 


= munications” as: testified .to by. Mr. | 


Gaddis. The inspector acted in ac- 


cordance with the terms of the. Act 
by issuing his order. when'he. found | 
the condi itions. unabated after expi- - 


; _ plan requirement: ‘fo: the fire sroof-- 
vation of the time. initially set by 2 Pian ted rt. ‘I 


: him, (Tr. 98-100). 


~The motion. was. len under aa 

~-visement. and the parties were ad- 
vised that it. would be considered at 
Se the time the briefs a are reviewed and | 


a clecision. rendered. (rs, 100). 


V iolation of Mandator ye H ealth ond | 


| Safety Standard - 


We - Section 303(0) of ihe ree 30 
| — CF -R 6 5. 316, ee as follows: 


\, 


and dust—control plan. | 
section 75.816-1(a) (9) requires the 


ee | 
safety . standard, he: cannot. be 
charged with a eolation. of 30 CFR 
75.816 since that vegulation only. 
requires that a plan: be prepared, 


A ventilation ayjsieni. and: methine na 


| dust control plan and. revisions thereof 7 
suitadle. to the conditions and the mining - 
system of the coal mine and approved by 


the. Secretary shail be adopted by the op- 


erator and set.out- in printed form on or - 
before June 28, 1970. The plan shalt. show 

- the type and location of mechanical ven: 

| tilation equipment installed and oper ated 
in ‘the mine, such additional or impr ved 
equipment asthe Sécretary may require, 
the quantity and velocity .of air reacli- 


ing each working face, and: such other in- 
formation ag the: Secretary may. require. 


| Such plan shall be reviewed by the oper- - 
ator and ‘the Secretary at least: ever} Y 6 


months, (Italies added. J. 


“Section 75.316-1 of. the regula: : 
tions sets forth certain information 


that must be submitted by the mine 
operator with. respect to its ventila- 
tion plan, and section ve: 5316-2 ‘sets. 
forth the: criteria for approval. of 


the ventilation, system and methane. _ 
Although 


operator to inform MESA’s District 
Safety Manager of -the location. of 


ventilation and man doors, there is. . 
hoe specific mandatory: safety regula- 
tory standard with respect to the re- 


quirement that such doors be. fire- 


proofed. The applicant takes. the | - 
| position. that. since. the ventilation 


ing of doors is not incor ‘porated ina 
regulatory: . _mandatory. 


submitted,.. approved, and revised. 7 


from time to time. Although. Ap- | 

- plicant 
fireproofing requirement Was rea- 
_ Ss and a he oo not at object. : 


t's. counsel conceded: that. the | 


” ox ie its ie maintained thee the 7 


quirement ‘is not embodied in any 


- mandatory , safety. standard, and | 


75.316, and by failing to adhere to 


that. plane the applicant. violated 
: - with the last page missing, the rec- 


-ord compiled in this proceeding’sup- _ 
ports a conclusion that the plan sub- 
mitted and received in evidence was — 


| mandatory safety standard. . 

_ The last page of the ventilation 
plans in. question contains the follow- 
ing: | i 


The wood used in stoppings, doors, and. . 


other ventilation controls will. be fire- 


_ retardant treated wood or the wood will 


be coated with material approved by the 
U.S. Bureau of Mines that provides the 
same iImeasure of protection as " fire- 
retar dnat’ fsic] wood.. 


This page contains no date: but 
does contain the signature of the 


former: superintendent of the mine. 
Various ‘pages of the: ventilation 
plan carry different: effective dates, 
and although MESA’s cover letter 


‘to the operator informing him of 


_ the approval of the plan contains 


no ‘date, it does eontain the: signa-- 


ture of the mine production super- 
-intendent and the date “11-9~73” 
under ‘his. signature. ' MESA’s: 


tive January 1, 1978. Applicant's 


safety director testified: he first. be- 
came aware of the fireproofing re- 
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in- 
- Spector testified. the plan became ef-. 
: fective. January 1, 1973, was last 
reviewed on } November: 9, 1978, and 
he “thought” the aforesaid: fire- 
proofing requirement became effec- - 


- [82 LD. 


: ‘quirement on J ranuary 25, 1974, the 
day the notice of the violation. was 
issued. He located. a copy of the - 


_ therefore, the applicant could not be. plan in the mine superintendent’ ae 


_. held -accountable for any violation. 
(See applicant’s proposed findings, | 
conclusions, and supporting brief.) _ 
MESA takes the position that the | 
| requirement, for fireproofing of the 
doors was part of the approved * ven- . 
tilation: plan required by 80 CFR 


— office and it contained the page — 
quoted above. Although the plan it-. 
self was offered and. admitted 3 in evi- - 


dence by MESA (Exhibit G-4) > ‘it 


was in fact the. applicant’s ‘own 
- copy; which it supplied to MESA’s — 
counsel at the hearing. Although 
testimony at the hearing indicates — 


that prior plans may have existed 


infact the approved ventilation 


plan in effect at the time the notice __ 


of violation was s issued, and Is so. 
and ng? 5 : 
The evidence adduced i In thie pro- 


2 ceeding establishes that the doors in 


question were not fireproofed as re- 
quired by the ventilation plan at the” 


_ time the inspector issued. his notice 


of violation. The fact that the in- — 


Spector may have been somewhat -- 


lax by not. carefully reviewing the. 
ventilation plan on. prior Inspec- 
tions where he failed to cite any vio- 


lations for doors which were not 
. fireproofed | does ‘hot detract from — 

the fact'that‘on the day} he issued his 
hotice of violation the doors i in ques- 


tion were not fireproofed. In addi- 


tion, his. testimony that the ventila- ye 
tion plan. only applies to. doors.con- - 
structed after the adoption of the 
plan, although - seemingly contra- 


— dictory to the plain language of the — 


provision itself, does not in itself in- 


validate his notice, In this regard, —- 


a ae ; “e oh WRIGLER COAL. COMPANY | 


we , 7 os January 28, 1975 


> ae should be. ‘otal ‘that. ‘the fire: 
- proofing requirement as’ embodied 
in the ventilation, plan contains no > 


‘. language to: indicate that it was in- 


~ tended to apply only to doors con= 
s structed after the adeptan, of the is 


is plan or any revisions. 


Applicant’s areuments i in Its | pro- 
and 
brief that the failure to fireproof 
the doors i in question does not .con-- 
me, stit tute a violation of 30 CFR 75.316 

are not well taken. The pur pose of 

- requiring an- operator’ ‘to adopt. Qo 


posed — findings,» conclusions, 


- ventilation plan is to insure that 
_ the mine is operated in such a man- 
ner as to provide a safe and healthy 


«working environment for the miner | 


while he goes about his daily chores 


of extracting. coal from the mine.. 


An efficient ventilation system is re- 
quired ‘so that dangerous accumula- 
tions of methane and dust: are 'car- 


ried out of the mine. The statutory 


requirement embodied in 380 CFR 


shall adopt a ventilation plan which 
must, among other things, show the 
type and location of mechanical ven- 


tilation equipment installed and op= 
erated in the mine and such addi- 


tonal or improved equipment as the 


Secretary mity require. Thus, it is” 
clear that, the statute mandates the 
adoption of a plan ‘suitable to the 


conditi tions ° and | ‘mnining system 


7 which 3 may prevail i in a. ‘particular | 

mine, ‘provides’ for the. review of 

~~ such plan every six months, and au- 

- thorizes the Secretary to require ad- | 

tion of 30. CFR 7 
7 otherwise. would alee any operator 

| to Agnore his own. plans with j inipu- oe 


ditional or improved equipment. . 


In this case, the applicant: ae 


| codes that the requirement for fire- 


ag 


: tory: 


proofing of a doors is tressnable’® 


and that it does ‘not’ object’ to. the * 2 
requirement. ‘Further, the record es- 
tablishes that the requirement was, 
in fact part of the applicant’s own 
ventilation plan. and that it was re- 
duced to writing and incorporated - 
as part of the plan. Applicant’s a 
-guments that the requirement was 
only * “<nformal” and agreed to only ee 
by the then mine super intendent are. | 
not well taken: The requir ‘ement is 
: specifically set forth in the plan and - 
in the absence of any evidence to the 


contrary, 1t 1s reasonable to assume 
that. the mine superintendent. was — 
acting on. behalf of his employer at. 
the time.he affixed his signature ‘to’ 
the adoption of the fireproofing re- - 
quirement as part of the mine ven: _ 


tilation. plan.. Applicant’s argument. 


that. it can ignore its own ventila-. 
tion plan, which was adopted in the 


first. instance to insure .the health 
_ and: safety: of miners, simply, be- - 
75.316 ‘provides that an operator 7 . 


cause any revisions are not.set forth 


as mandatory. regulatory ‘safety 


standards is unrealistic..The statu- 
ry provision in: question. provides 
for. some flexibility since ventilation. © 
plans vary from mine to mine: as .. 
conditions: .and .mining: 


erator necessarily. poplies a viola- 


systems gs 3 
change. As each plan ‘is. reviewed 

- and: revised, the Secrétary-i isauthor-.. 
ized to require additional or Sine 
proved methods of. insuring. an. 
adequate ventilation system. Thy US, 
any. deviation or noncompliance 
with the approved: plan by. an op-: | | 


5.316. To: hold. < . 


a rejected. 


a 48 ime DECISIONS 


5 nity, ‘and vould deprive “MESA of 

een means of effective enforcement of 

= Accordingly, appli- | 
- -eant’s. proposed. findings and. con- . 


the . statute. - 
clusion with Eee to this i issue are 


In view oe the foregoing, Li con- 


oe see that the applicant’s : failure to 
follow. its own ventilation plan by 
failing to. fireproof. the .deors in- 
question: constituted . a violation of 
the provisions of 30 CFR 7 5. 316. 


wae Time. for Abatement: 


ees ~ Applicant’s counsel he assert a 
that the inspector (1) failed to-al- 
-. lowa reasonable time for abatement 
 - after discovering the violation, and. 
7. (2): that. the closure: order was too 
broad in that it was unreasonable to 
order the closure of the entire mine. 
due to the failure to paint one set of 
| doors. The: record in. this case es-— 
. tablishes that the inspector issued — 
his notice of violation on Ji anuary 
95,1974, and ordered the conditions - 
ae abated: by. 8am. J anuary 31, 1974. 
‘Mater lals’ riecessary to ‘abate: the. 
ee conditions were available to the ap- 
ee -plicant within two days:of the issu-- 
ance of the notice of violation, and 
estimates’ by the witnesses estab- | 
. lished: that two. men: working: two. 
~. -hour's could” have “sompleted: the 


painting of one’ set. of doors. Since 


_ three’sets of doors were involv ed, ‘it 


~ is reasonable to assure that the con- 


_—: ditions could. have ‘been abated dur- — 
". ine the’-course of one eight: hour 
-sworking’ shift. On Js anuary 31, even. 
- though the conditions had not been 2 
~ completely abated, the inspector in-. 
_ formed the applicant’s safety direc-_ 
ie a . tor that he could not. extend oe 3 


oF THE DEPARTMENT OF THE. 


INTERIOR. 2 [82 LD. : 


| ancien but would wait an additional 
‘day before writing up an order of — 
withdrawal j In. order to: allow: appli- a0 
cant additional time to completely a 
= abate. the conditions. When. the i ite. © 
.  spector arrived at the mine on Feb- 
-ruary-1 at 8:30 am., the conditions, ee 
had not been totally abated. Hegave 
the applicant additional. time that 
: day,. and at 1:45 p.m. , when the con-— 
ditions were not totally abated, the 
inspector issued his. order or with- | 
a et drawal. - - | ea 
In its defense, Reet ‘anfaty mB 
director asserted. that the failure to 
: totally abate the conditions within 
- the time. permitted by. the inspector a 


was due to “bad communications.” 
Presumably, t 


ment, on. time. owas, the. fact that. a 


wrong. set, of doors. was painted. > 
However, this situation. could. have | 
been pr evented if; the mine safety a 
director had. been more attentive to. 7 
_ the require ements set forth by the j in- 
spector. Instead, as he himself testi- es 
fied, he: “took the easy way ¢ out and. a 
‘hoped’. that the work, TG: been ; 
done..: | 


--Although’ ae eee fall Seed: on Le 


the main n supply road on. February 


this was due to a ~ 
breakdown in communications be- 
‘tween the safety director and his _ 
own mine personnel since there is 
“nothing to suggest that. the appli- 2. 
“cant. did not- know what, was. re- 
quired. to. abate: the. conditions. To | 
the contrar an the mine safety dir ee 
ae tor testified that he had no question 
as to which doors the inspector. was 
referring’ to in his. notice. Appar- _ 
| ently, one of the reasons, attributed _ 
to the failure. to complete the abate- | 


a ete oe “ZEIGLER COAL COMPANY 
Soe o, ee January 28, 1975. 
a 1: 1974, ies is no. ae that 
: this event precluded. mine manage- 
nent from: completing the work re- 
quired to. totally: abate the condi- 
tions cited in the notice of violation - 


(Tr. 48-49, 85). 


In - view. of - fs, eae Pre 
under the circumstances of this case, 
I conclude that. the actions by In- 


—spector. Woolridge are. completely 


supported. by the record.and that © 
_ there has -been no showing: by the. — 
applicant that either. the time for 
~ abatement or the circumstances. sur- 
rounding: the. abatement, os ce 
were unreasonable. See oe 


With respect to thie applibani’s Sas- + 


‘sertions that the closure order was 


: - too.broad, section 104(b) of the Act 7 
vests discretion; in the inspector “to 


es find the extent. of the area affected 


os by the violation” ‘and to promptly 
_ issue his order of withdrawal. In 


this case, the Order, on its face, 


oe coniplies. with the terms of the Act 
since the. ‘inspector found no immi- — 
nent danger and. conclided: that the 


“entire mine” should: be. closed. Iu 


7 "support of his: decision, he testified - 
that the.three sets of doors affected 
_ by his notice and order: were located 


on the main in-take split of air and 


| that under the circumst ances, until é 
all of the doors were completed, he. 
had to order the. entire mine closed. ~ 


‘The applicant failed to rebut this 


ditions, it ice nok: roe ae $0,. but | 
rather, or der ed all of the miners out: 
of the.mine. The inspector did not 

- order-all of the mine personnel out 
_of-the mine. In the circumstances, f 
~ find that the record supports the 
action. taken. by. the’ inspector. and 


that his closure order was not con- 


-trary.to the statute. nor. an abuse of 
| discretion. | : : 


FINDINGS OF FACT AND | 
CONCLUSI ONS OF LAW. | 


FI NDI Nes OF FACT. 


a Applicant Zeigler ‘Cost! Con 
pany was the owner and operator of — 
the Zeigler No. 9.1 Mine, located. at 


Hopkins ‘County,’ State of ‘Ken- = 
tucky, at all times per tinent to these } 


es 7 < | 
. Zeigler No. 9 Minie” is a bite: | 


-minous coal. ‘deép mine utilizing a 
room and pillar. method of mining, — 
_ with: conventional. equipment, em- 


ploying oe 300: tniners : 


i (Er. 19-20). 


“3. On: Ji anwary OB. 1974, 1 dhintag : 


the course of his inspection of the | 
Zeigler No. 9 Mine, Federal Coal | 
- Mine Inspector William A. Wool- — 
¥ ridge | issued notice of violation -1 
OW: AW pursuait ‘to section 104(b) 
of the Act, charging the: applicant — 
with a ‘violation of the ventilation 


- plan (30 CFR #D: 316) in ‘that three 
testimony or to otherwise show why : 


the inspector’ S closure‘order was im- oa 

- proper. The testimony” by appl-— 

— -cant’s safety director indicates that — 
- although: mine management could 

: have required some of the men to 
.. remain in the mine ‘to abate the con- 


sets of double-doors. used in” the 
ventilation . system were. not. con- 


structed of. ‘fire-retardant. ‘wood 


: (Exhibit G-1 1). 


‘ae Inspector Woolridge pe aa ne | 


time for abatement of the conditions — 


ae cited in the Hotice: of violation. as 


a —o , January 81,1974. 
. On Februiiry. 1, it, at ap: 


2 prvicimatelyy 8:30 a.m., upon rein- 


eal spection of the doors in question, In- 

- spector Woolr idge’ found that the — 
‘ conditions | cited in. his notice of ~ 
violation ‘were’ not totally ‘abated. 
He advised’ mine management that 
although he: could not extend the 
abatement time further, he would. 
terminate the notice of violation. if - 


| : the conditions. “were totally abated 
“when he retur ned that day.” | 


6. Upon reinspection of the. door S 
~ + in question at. approximately 1:45 | 
p.m., February 1, 1974, Inspector 
Woolridge found. that. the .condi-- 
tions had’: not: ‘been totally abated. 
and issued Order of Withdrawal 2— 


WAW, ordering closure of the en- 
= mine (Exhibit G-2).. 


. The conditions deceribed in ae ae 
fod notice of. violation.“ be 
were ‘totally abated by. 5:45. p.m, - 
February. 1, 1974;.and the order of. 
. withdrawal was terminated.at that - 
time by Federal. Coal Mine Inspec- : 


tor Williams G. Branson aes : 
: pr en a 


ie G3). 


Be On. pee 25 1 1974, the: ap- 
S sions of the Act. 


pr oved ventilation-plan adopted. for 


| the Zeigler No. 9 Mine contained ao 
| requir ement that wooden doors used 
in the ventilation. system be. fire- 
= retardant treated wood. or coated 
with. materials: approved. by. the | 
US. Bur eau of Mines (Hxtubit, Ge. 


. 4). 


| deser ibed 1 m the notice 2 of violation 


- DECISIONS OF THE. DEPARTMENT OF . THE INTERIOR» 


9, On January: 25,197 (4, the oe | 


(82 ED. 


” “failed to. one eth the uppers a 
ventilation plan adopted for the | 


Zeigler No. 9 Mine in that they were — 


‘not constructed : of fire-retardant 


wood or coated with’ approved fire- 
retardant materials as prewieds for 
in the ventilation plan.” Sa 

10. Materials for” abating : the . 


eden cited in’ the’ notice. of. 


violation ‘were available to the: ap- 


plicant approximately two days 


after the notice of violation. issued, 7 


and two men working two neue 
— could have completed the: — | 
: of one set of doors. - igs 


Ad “Although a, roof fall occurr eal 
on the main haulage road’ of the 
mine on February 1, 1974, this event 


did not prevent’ mine management 
from totally abating the conditions 
7 descr ibed m1 a the notice of violation. | 


CO NOL USIONS OF LA we 


ae The. undersiened: Aint stra: | 
tive Law Judge has jurisdiction 


over the parties and. subjects matter 
: of ape proceeding. . or 


- 2, At all times: pertinent to is | 
, applicant: Zeigler | Coal : 
Company was: pile to dhe provi; | 


8.:‘The preponderance of the evi- | 


Eee adduced in this’ case. estab-: 


lishes that the conditions. described — 


‘in notice of violation 1-WAW, 1S ee 
sued January 25, 1974, existed and 


constituted a. violation of. the ap-. : 


proved ventilation plan for the Zei-. : 


gler No. 9 — which was im. effect i 


‘on. that date, © 
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4, airy - lie alee to fole 
rs tow its | approved | ventilation | nn 
constitutes | a violation’ of the man-"° 


datory health and safety standar ds 
set forth 3 ane 30 CFR 75. 316. : 

5. The'time fixed by the ‘Suspebton 
for abatement of the conditions de- 
ser ibed i in the aforementioned notice. 


7: io violation was reasonable. 
6. Failure by the applicant. to : 
- ‘ibate! the conditions. cited 1m the 

“notice ‘of violation within, the time — 
established . by. the. inspector fully | 
supports the issuance of an order of 
withdrawal issued. by: the: inspector | 


piwsuant: to section. 104 (by: or the | | 
See < Application _ 26H: ee in, fee will, be 


denied where. applicant is found. incapa- 
ble. of ‘properly. or adequately: managing 
oo own affairs. —o - 
_ APPEARANCES: Blanton, Hovland &, 
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: Not Afr aid, appellant. | | 


Act. 


7. oe of Withdrawal 9 WAW. / 
February 1,: 197 4. was 6 properly is: 


Sued. 7 oo. 

“ORDER 
| “WHEREF ORE, “OR. : 
DERED: 2 : 


suk ‘That, appliants moun. nade _ 
at the hearing to vacate the notice ; 


| | of aes 1S DENIED. 


2. Applicant’s proposed findings. és 
and conclusions, insofar as they ar Q.: 
inconsistent with this ; Detision, ar re 


REJECTED. | 
~B: That: Order ie Withdrawal: 2 


_ WAW, February: 1, 1974, be AR. 
_» FIRMED and the Application: for. 
Review filed in. oe pe ae be 


: ‘DISMISSED. 


Ca hc ours 
| Administrative Law - pee 
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ETHEL H. NOT AFRAID - 

AREA DIRECTOR, ‘BILLINGS, 

ay ET AL. eee 
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41974, The Area Director’ S decision - 
affirmed’ the decision of Decem- 
ber 19, 1978, of the Superintendent, e 
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“The above- entitled: matter comes 
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ae her counsel, Stanton, Hovland & 
Torske, from a Peete ofthe Arca 
Director, Bureau of Indian Affairs, | 
Billings, “Montana, dated March 13, 
41974, The Area Director’ S decision - 
affirmed’ the decision of Decem- 
ber 19, 1978, of the Superintendent, e 

3 Cro ow Agency, 3 in oaenine, beper. ale 


best ‘interest: of other Indians, 
Indians -or::the. 
tribes so affected have had a reasonable - 


opportunity to acquire the land from the me 
ae a : i quent on.-a tribal RCF Joan in the 


amount of $2,707.55 and on. another - 
: tribal loan i 1 the amount of $210.05. 


BDO "DECISIONS OF ‘THE ‘DEPARTMENT “OF THE INTERIOR 


fee for her original Allotment: Crow 


an No. 3398 described as: all. of sec- 

tion 7, Nig NW, N 
section 18; T. 6:8.;R.30 E., Princi- 
a pal Meridian, Montana, containing - 


i 8% NWI, 


| 760 acres, more or less. 


The appellant. filed her applies. 
‘tion with the Superintendent of the» 
Crow. Agency on September. Ay. 
giving in support of her ap: 3 
intendent'. not . to “approve Mrs. 
Afraid’s. application for. a: -patent-in- -fee.”. 
aig: affirmed on the grounds that neither 
"the tribe nor individual Indians have had 
an opportunity to. acquire ‘the property 
- and: thereby. ‘keep. Indian jands in In: 
f dian hands and.we further: deny this ap- 


1978, 2 
. plication the following reasons: 


‘To pay off the Crow Tribal Loan, med- 
ical needs for (sic) supplies cause I’ ma. 
| diabedic. (sic) ; ;. 10 help my only. son to 


: purchase some land around close by his 
ranch. to enlarge the ranch, . 


_ - The Superintendent on ess: : 
i ber 19, 1973, advised the appellant | 
that the: Crow Tribal Land Re- 
source . Committee at. its Nov em- 
ber. 21, 1978, meeting indicated an 
interest in purchasing the tract, of. 
land involved in the application and 


~ that action thereon was being with- 
held pursuant to 25 CFR 121.2 
< which i in pertinent part provides: 


| held, 

such removal. would: adversely affect the 
or the 
tribes, until. the other 


| applicant, a = 


p22 2 The appellant o on i anuary 1. 1974, - 
i appealed the Superintendent’s deck.’ 
sion to the Area Director, Billings, 


<i support. of her appeal, the appel- 


lant cites the Board’s. conclusion i mm 
the Administrative A. ppeal of Fi a= 
ces: SM. Sante & everny 2 TBIA 128 * 


7 lang uage: 


grade. ‘education, * | 
. ¢lalized: traming: and:has" been em- 
‘ployed from time to~ time as: a - 

kitchen aide and a bus driver. 


te LD. | 


or lant?’s melee: for a i eatent, in 80 LD. 804 (197 3), to, the effect that . 
the ‘Department of the. -Jnterior 
could not withhold the i issuance of ae 4 
» patent in fee solely for the. reason’ © 
provided in. OB CFR 121.2. . 
The Area Director in his. aon ' 
of March 13, 1974, sustained the Su. 


-périntendent’ s decision of Decem- 


ber. 19, 1973, in. the. following 


“Accordingly, ‘the decision of. the Super: = 
Not .- 


peal on the gr ounds that. Mrs. Not Afraid 7 


is not competent to handle her affairs 


and that the removal of the subject tract 
from. her ownership. would: critically in- 


pair her annual income. 


In support of his denial. on com- 


petency grounds; the Area Director, a 
among other things, set, forth the _ 
_ following reasons: ce. 


1. The appellant 1s 54. years: ‘of 


age; in poor health, being afflicted — 
ag ‘Action on any application, “which if ap- | 
| proved would: remove Indian land from. - 
. restricted. or trust: status, may be with- | 
‘if the ‘Secretary determines that 


with diabetés‘and a heart condition. 
2. The appellant has. ouly an 8th 


3. That the appellant is: aie a 


4, A duplex ‘situated in Lodge | : 
Grass, Montana, which the appel- 7 


~ lant purchased in February 1963, 1s — 
now unoccupied and uncared Fore 

5. The appellant ‘resides ina. 
‘Turnkey TIT home situated on her 


without any spe- 


BLE - _ ADMINISTRATIVE, APPEAL: OF ETHEL HL 


Me v. AREA DIRECTOR, BILLINGS, ET AL, 
eo Jonuary 31, A975 ee eee 


| - daughter's Ss Jand ¢ on “which: she ‘is, as” 
of. February. 14,1974, behind in her 


23 entals.j m: the. amount of $585: to the 


Crow: Housing: Office: and: that: she 


has paid: no rent on ‘the home: for. : 
- ‘similar: to: the Kevern ease, Supra, 


and is. governed: thereby. We: dis- 
agree, The Ke ever % case differs from 
this appeal: in two. respects. First, 
inthe K evern case, supra, there wag. 
no question as tothe: applicant’ Sole. 
~ competency to’ ‘handle*her - own | 
affairs, whereas the appellants com-- 
-petency in this appeal is 'in-issue. 
; Secondly, the: provisions of 25 CFR | 
‘191.9. Were’ “inapplicable. in -the 


oe (41) months: -: 


. 6.'The appellant, as. So for’ 
her. tribak Joans and. eligibility. for 


tribal. housing, has assigned. the in- 


-come. from ‘her only. wholly: owned 
: asset- producing income Saiae sub- - 


. Bars of the application): and 


a . To allow her:to dispose. sf] Hier | 
7 ce wholly. owned asset: would: nd. 


_ be in-the appellant’s best interest.. 


| Tt i is: frem. thé decision: of March : 
; 13, 1974, that.the. atpellany. has a oe 


" pealed to. this Board... 


The: appellant i in: éupiport. of. her 
- appeal contends that: her allotment 


of land, subject: of the application, 


was to: be held ‘in trust. for her sole. 
use and benefit and that: uipon the 
expiration. of the trust: ‘period,. or 
upon: her being classified as compe- 
tent and capable. of, managing her 


affairs, whichever occurred first, the 


Secretary of the Interior. was: to 
cause to be, issued to her a patent in 
fee simple. The appellant considers 
the foregoing to be the law and | 


~ cites in support, thereof the Admin- 


: . istrative. Appeal. of. Frances M. 
Shively Ke evern, SUPT, wherein the 
Board of Indian Appeals at2 2 IBIA : 


- 188, 80 LD. 806 stated that: 


. gress, 1.¢., 


express the. 


the: trust period’ tlie ‘Andian® -allottee: be ae : 
comes competent and. ne of managing se en 


his. or her: Owl: affairs... 


The. appellant apparently: ae . is 
tends this. appeal is‘in.all respects - 


Kevern case since her’ application : 


was filed. prior to: May 93; 1973, thé 
effective date of said: provisions, 
a whereas 3 in the: appeal herein the: ap- - 
pellant’ S application’ was filed-on — 
- September: 21, 1973, 
| subject. to the said provisions, Ac | 
_ cordingly, we see no: depar ture fre om 
our ruling in the Kéevern' case as ap- ~ 
: plied 3 in the: appéal'’ herein ert ele 
“The record indicates that the wap a 
pellant? S application for a’ ‘patent in 
fee was comes on. the - following wr 
| grounds: foie ae 
" ). ‘That the ‘appr oval of fie’ ap- 
| plication would. adversely affect the | 
best. interests. of the tribe or other 


png, puS suant: to 25 aac oe 121, 2; ‘‘ 


and. 


(3) Tileonnetenidy< of the appli : 


We are of: the opinion that: ‘the: con- . cant to properly’ manage. her affairs. 


tents. of. the General Allotment: ‘AGE re 
ferred to supra, clearly | 

‘ legislative intent and the dictates of Con- 
that the ‘United . States will- 
_ cause to. be issued to the allottee a patent. 
in fee simple, if before the expiration of - 


| Withholding action: on’ appel:_ | 


_lant’s application pursuant to 25 
“CFR 121.2 by the Superintendent in 

itself would have been proper and : 
valid a ovided the 


“NOT. AFRAID ~: as 


, and therefore a 


- provisions Se 


_ 54 ; DECISIONS | OF THE 


_ iheteor. had ‘beee complied faiths 
Unfortunately, the:record as pres- 


ently constituted, indicates ouly a 
- casual 


| interest by — the 
__ through its Crow Tribal Land Re- 
— sources” Committee. in purchasing 


: the allotment. No firm written com~ 


mitment or offer i in that respect. ap- 
‘pears in the record. No. further ac- 


tion appears to have been taken in. 


the matter subsequent to the com- 


. mittes’s meeting of November 21, - 


1973.. Under the foregoing: circum- 
“stances: it ‘must - be concluded and 


: found that the Tribe and other In- 
— dians. have had reasonable opportu- 


-nity to acquire the land from the 
appellant. orat least to have en- 


. : tered into serious negotiations in. 
- connection therewith. To expect the . 
_ appellant to.extend indefinitely the . 


“opportunity. under.‘these circum- 


_ stances. would. be entirely unreason- . os 
| ~ sion of the Area. Director, Billings, 


: able. oe 
Incompetency. as: s the final pound 
for denying the application on-the 


! other hand must be sustained. Defi- | 


7 | nition of competent with msheee to 
z. esas In . fee appears in 25 CFR 


“Competent” means the possession of - 


sufficient ability, knowledge, experience, 


, and judgment to enable an individual to 


_ manage his business affairs, including the 


‘administration,’ use, investment, and dis-’ 


position’ of any property turned over to 


_ him and the income or proceeds there- 
_ from, with. such reasonable degree of pru- 


dence and wisdom as will be apt to pre- 
= vent’ him from losing such property or the 
~ benefits thereof. . 


Tribe 


Ns 


DEPARTMENT ‘OF THE: INTERIOR te LD. 


25 ; CFR 121, 5(a) foie, provides, | 


in pertinent part, that: 


a application may be appr ‘oved aia fee 


patert issued if the Secretary, in his dis--- 
cretion, determines” that the applicant is 


competent: er eae (Italics: supplied.) _ 


[1] The ax Director,. after 1 re- A 


viewing and considering the appel- ie 
lant’s application along: the lines set. 


forth in 25 CFR 121.1(e), as a mat- 


‘ter of discretion, found the | appel- | 
lant tobe incompetent and inca- 


pable of properly managing her — 
affairs... 
finds no ‘reason to disturb the Area 
Director’s finding in- that: es ? 
and. it should be affirmed, — 
NOW, THEREFORE, by virtue | 
of the authority: delegated to. the 
Board of Indian Appeals by: the 
Secretary: ‘of the Interior,:211 DM 
13.7 and 43 CFR: 4.1(2), the deci-— 


dated March 18, 1974, denying ap- 
pellant’s application for a patent in — 


fee on the grounds of incompetency. 
‘be, and. the same. is hereby, AF- 


FIRMED and the. lasek ip: << 

peal 1s DISMISSED. ee ei | 
This decision is “final for the a3 

Department. eines a 


heen DER’ oa Wissen, 


Administrative cf udge. | Br 


Te CONCUR: 


“Merornens, J. Samacn, - 
A dministrative J Judge. 


U.S. GOVERNMENT. PRINTING OFFICE: 1975 - 


Accordingly, ~ the -. Board os 


ESTATE: OF. BENJAMIN “HARRISON. STOWHY --(DRCBASED | 


a YAKIMA ALLOTTEE NO. (2455) AND ESTATE OF. MARY Ge GUINEY 


“HARRISON (DECEASED COLVILLE ALLOTTER ‘NO. a oa oe 


_ February 4, 19 75° 


ESTATE OF BENJAMIN HARRISON - 
ee STOWHY (DECEASED » ‘YAKIMA ee 
AND 
ESTATE OF MARY Ge GUINEY . 
(DECEASED | COL: 


° ALLOTTEE NO. 2455) 


HARRISON — 
_ VILLE ALLOTTEE No, ($925) 


3 IBIA 248 io 


E stipulation for- settlement entered mee 
| _ by’ the Parties. oe an oe 


- = Reimanded. 


~ Indian - ‘Probate: 
= General—200. 0. 


2 Where’ the constitutionality. of. the Act at 


- December 81, 1970. (25 U.8.C. § 607, 84 


Stat. 1874). is. challenged. in’ -court;, the. 

parties: are. ‘not precluded. from entering. 
c into ‘a “stipulation | for: settlement upon. 
_ which the court may enter. a consent jud ig _ 
“> ment rendering’ a ruliug upon. the consti- 


tutional issue uiinecessary. 


appearing — by. attorney .. Gilbert H. 
Kleweno; 


__eaented by Dean C. ‘Smith, United 


‘Patrick Cockrill, attorney. 
; - for the inter venor Esther E. Monj arez} 
“the defendants. Rogers. c B.. ‘Morton: 
~~ and Martina, Guiney Grey. were. rep- a 


States Attorney before’ the Court, “but a 


he ‘does ‘not appear before the Depart- 


ment. It is anticipated’ that Rogers Fei 


C. B. Morton, Secretary of the Interior, 


: 7 will. be represented by the Solicitor for 
: oe the ‘Department and that Martina. 
‘a Guiney. Grey will be ree by an 
i a ae «arn yet te be named, ee 
“Decided February b F 905 a4 ‘ 
_ ORDER. BY CHINE ADMINIS: 3 
This d decision is. isened pur suant to the . 
| consent judgment. of the United States 
District Court; Eastern District of a 
7 Washington, in. the-case of Goheen, et ~ 
-. val. vs Morton, . et.al.v. Tahkeal,. et al., ee 
- Civil, No.. 2879, issued. December: 28, 7 
1974). wherein. the: court- approved a 


ISTRATIVE JUDGE McKER . 


a N TERI OR B OARD OF 
ea N DI AN. APPEALS 


“ty This. Board issued its deck? ie 
sion in the two estates on June 30,. 
79° 1D. 498 
(1972) , in. which it denied jur ‘isdic= oe 
tion to pass upon ‘the constitution- Le 8s 
ality of a statute of Congress, the 


| "Act of December 31, 1970 (25U.S.C. 
& Indian: Probate? Generally 100. == 


d — Review: “tion to the passing “of the land inter~ : - 


ests. on the Yakima. . Reservation ao 
; owned. by. 
| Stowhy, all enrolled Yakima Indian. 
on his death on March 8, 1968, and = 


1972, Ae: IBIA- 269, 


$ 607, “84. Stat. 1874), in its applica- 
Benj amin Harr ison. 7 


the ‘passing of such interests plus — 
additional interests upon ‘the death 


“of his wife, ‘Mary G. Guiney Harti- 
| son, a Colville enrollee who died De= 


| | ae ber 2, 1968. The Board directed. 
_ APPEARANCES: C. dames ‘Last, ae _ cember e Board directe 


torney for the plaintiffs as realigned, : 
except. the Plaintiff. Rosemary. Kalama 


‘that the J udge’ s orders approving. 
~ the. wills of the two decedents should — 

; be affirmed after modification of the eee 
order. of. distribution of the. estate. 
of the. wife from which a.devise to 

Pn. Matgor et McDonald had been. omit- ire | 


ted. 


82D. No, 0.8 aa 


“Ostia relatives of the decedent : ae Ps 
Benj amin Harrison ae, filed pet 


— an aon in nile United Skates Dis- 7 

trict Court for the Eastern District 
of Washington claiming to be heirs - 
~~ under the Act of August 9, 1946 (25 © 
U.S.C. §.607, 60 Stat. 968) ‘amended. 


DE oCISIONS 


‘ by. the: Act. of December 31, 1970, 


supra, and alleged the. ‘aniendment | 

= et deprived. them of. the - property < 
ea Hee they. had. inherited under the 
1946 Act. ‘They challenged the con- > 
. stiilinalily. ‘of the 1970 Act on 
that. ground. The original plaintiffs | 
~- joined. others known to have ae 
tionship to the decedent, Benjamin Bs 
Harrison Stowhy, a as third party de-— 


fendants, all of whom except three 
were rebligned by the Court. as 


to appear were adjudged by the 
Court to. be in default. . 


Esther. BE. Monjarez, also: known : 


as Esther Simmons Monjarez, inter- 


_-yened contesting the validity. of the 
will of Mary G.. Guiney Harrison 
on. its merits alleging mistake and - 
_ undue. influence, and she remained — 
. designated as an intervenor. The | 


defendant, Martina Guiney Grey, 
ae) devisee named. in the will of Mary 
~G. Guiney Harrison, remained as the 


sole defendant having an. inter est in. 
the estate with the defendant Secre- 
ey Rogers. C. B. Morton being | 
| : : _ named i in his. official capacity only. 

- During, the. course of. the hitiga-. - 
“tion the interested parties, except 


A “retary of the Interior, of the. at- é 
| ~torneys? fee provision therein, and | 
| - - ney ect to the penne of the Court. | 


OF: THE DEPARTMENT: 


terior | 


or THE INTERIOR | 182 LD: 


| The Secretary jhied: hie ener ‘ 
of the provision for attorneys’ fees S. 


and the Court approved the balance 


of the stipulation without reference | 
to the fees: in its Consent J. udgment 2 
entered. December 28, 1974. By this — 
judgment the Secretary. of the Jn- 7c 
18° directed - to. issue those 
orders necessary to. ‘implement both — 
the Consent J udgment and. the — 
“ stipulation. No stay of execution of 
the Consent J OO aaa is. Doe 
‘the parties.” | pee 


NOW; “THEREFORE; ce i 
ORDERED by authority of the | 
Court as‘aforesaid: and. bythe au-_ 


| ' thority of 43 CFR:4.1(5) that-the 
plaintiffs, Those not realigned were» | 
personally. served, and upon failure 


Administrative Law Judge having — - 
the probate authority over the — 
estates of ‘decéased Indians on the 
Yakima and Colville Reservations : 
shall take the following action : 


_ A. In the Estate of Benvaimnin 


Harrison: Stowhy, Pr obate N O.. TP 7 


PO 88K Ti: 


1. He sir enter an aad is te : 


‘Bureau of Indian: Affairs. directing : 


immediate payment from the funds - 


“in the. estate account of the claims 
“against 
app roved ; 


the | estate ~ pr ‘eviously 
9. He: shall enter an-or sedbe to. liye 35 


Bureau of Indian Affairs dir ecting 


the immediate payment from the - 
funds in the. estate, account of the < 
total sum of $6, 000, said. payment, to 


those adjudged to be in default, - be made $5, 000 to Esther: E, Mon-~ eG2 


entered into’ a. stipulation for settle- : 


ment subject to approval by the Sec- 
and $1, 000 to Patr ick Coekrill, her ae 


eT said payment to be. for. it 


| ja AreZ, also known as: Esther Stowhy i 
2 Monjare: ez (Inter venor), per ‘sonally, 


igen 


. al ci ESTATE, OF. BENJAMIN. “HARRISON. STOWHY (DEcpASED 


"YAKIMA ‘ALLOTTEE. NO. 2455) AND. ESTATE OF MARY G. ‘GUINEY | 


| HARRISON, (DECEASED. COLVILLE ALLOTTEE, NO. 8-925). 
| February 4, 19 to | 


; The Se of the ads. in the 
ees state account on: December 23, 1974, e 
— shall. be. ‘immediately divided. into 
two: equal. parts to be: paid sep- 
-arately : one half as provided: in- 
Bes paragraph. 7. hereof to the group: 
~~ named in the. Consent Judgment of - 
December 23; 1974, as plaintiffs * in. 
shares to be determined ‘upon estab-. 


- lishment of. the plaintiffs’ individ- 


ual rights as heirs. of the decedent - 
under the laws. of descent of the 
State. ‘of Washington, after hear- 
ings; as. hereinafter. provided. in” 
paragraph 4 hereof; and one- half — 
to the. account of the Estate of Mary — 

- GL Guiney - Harrison, 
~~ Colville Allottee 3 in. ‘Probate No. IP 


6 POs 120K 71 (April 11, 1972) 5 


vet aes He. ‘shall’ or der. distribution r 
ae fr om the. land inventory. inthis” 
estate. the: decedent’s’ ‘interest’ in 
Yakima allotment described as that | 
| . ‘portion of tract: number 124-2454 | 
_ described as NE yy Sw 1 sec. 25, — 
o STAIN. BR. 18 E., WLM, Washing- 


. ton, containing 40 acres more or less 


and Yakima, allotment described aS” 
.. tract number 124-2455 described as. 
- Si4:SW 4 sec 25, T. 11 N., B18 © 


vo “By 6 Ww. M. Washington. containing 


| 50° acres more sea to the group x | 
eeehogeeees cia ie ~ provided for allowance of. attorneys? a 
fees which is hereby approved for : 


“The ‘group. dedenntea 


| ‘Lewis, Elsie Sam, Fohn T.. ‘Dyle, Jr, 


‘Edith. Mae 


Dixie Eyle Ham: “Cinay’ Rae. pepe (a minop):- 
and aah Kalama. . aos oe 


deceased . 


in the ee 

= Judgment. to receive distribution | from this. 
_ vestate as. plaintiffs, although’ all are: not re- 
. . aligned, are. individually named. as. follows : | 
Maggie EL Goheen, ‘Charles: P. Tyle, Blizah 
Evans | 

Lewis. ‘Edgar Lewis, : Ernest Lewis, ‘Franklin: 
~ Carl Nash, Dennis “Frank Nash,. 
Nash, Gloria. &B J. Nelson. aka Joan - ‘Graham, 2 
William Byle. Srey -Rosaline Yallup. Napoleon, ae 


; anaes in. the. Consent J Ciaece of ee 
December 23, 1974, AS plaintiffs, as 2 | 
tenants in. common, in shares tobe 
determined ° upon. establishment: oe 
-their individual fractional rights. as oo 
heirs of this decedent under: the Act. 
of August 9, 1946, supra, in forcé at... 
the dane of dosed wes death andthe 
laws of: descent. of the. State of oa 
- ete after hearings;?. i ae 
0. He. shall order distribution. a, 
Pronk the land inventory in ‘this. es- ee 
2 tate subject. to the provisions of par- 
ag graph 8 herein the decedent’s inter- 
est in Yakima allotment described” 
as tract, number 194-9453. described ae 
as S 14. NWwy of sec 25,T. 11 N, 
Rye L8- Ey, W.M. Washington;: con: 
taining: 80: acres More or less and 
| Yakiitia allotment described: as tract — . 


number 124-1819 described: as SW. | 
ae NE Ya, NW SE 14 sec. 25 -P. 10 


ONL,RITE. > WM. Washington, con | 
taining 80. acres more or-less'to the ~ . 
living successor in interest, ‘Martina: * hes 

“Guiney Grey, a Colville enrollee, as. 

i the. devisee - of the. land interests. SSeS 
| named i in the will of Mary 'G. Gui- a 

hey: Harrison, a Colville’ enrollee, ied 
the: ‘subsequently. deceased: widow. 3 
ad sole devisee of this decedent; — 


6. Phe stipulation for ‘sottletaant ; 





fe 2 The Tudge shall follow. the: ‘applicable pro- . i. 
cedure: provided. for determination — of heirs |. 
and probate. of Indian estates. appearing: ag . > 
CFR §§ 200. et ‘seq.: the decision® Shall be. 
subject. to the. appeal. provisions. of that. part ; 2 


of ‘the regulations ; and. the defaulted de. 


fendants. Allen Tahkeal, Alexander Eyle,; Jr. ie : 


and | Florence. Stover, “or their “successors, 
shall not” be included to Share in the distribe- 


, Hon, : 


©. Smith, United States Attorney). 


a. ~The stipulation provided tor pay- 
—  fnent: of fees which are held. to: be 
and ‘not: 


individual . - obligations . 


a ‘claims. against: the estate: for ©. 
ee James. Lust, attorney for the plain- 
tiffs except "Roseniary. Kalama rep- — 

resented by Gilbert H. ‘Kleweno; the 
sum of $22,500 including reimburse- — 

~ -  mnent. for costs and expenses ad- 
~ -yaneed; for Gilbert H. Kleweno, 


_ DECISIONS, oF TER DEPARTMENT OF THE INTERIOR 
= the respective parties (n no provision ce 


4 is made for the defendant, Martina — 
De Guiney Grey, represented. by.” Dean 


: attorney. . for plaintiff Rosemary. 


‘ . Kalama, the sum-of $250; for the 
| intervenor’ s attorney, approval and © 


Payment 1 is eens In- pareareph 
Cres | 

he The: pact paguided’ in 1 para- 
graph 8. for the group identified as 
“plaintifis” shall be made to their 


_- attorneys as ‘follows: to Gilbert H.. 


: Kleweno not: to exceed $2.50 which 


shall be charged against the interest 
of Rosemary Kalama’ to be later de-_ 


termined; and to C. James Lust not 


to. exceed : $22,500 to be charged 
against the interests of the other 


- plaintifis.to be later determined. 
Nothing herein shall bar immediate 
payment of available funds with al- 


_ - ' Jocations to be made against the in-- 
 terests of the respective parties, ex-. 
ae cept Rosemary. ‘Kalama, for- whom a 
provision is made above. Payments as 
-» “shall. continue from. time to time — 
“until the’ specified amounts are 
oe ‘yeached. as income is. received - from & 
me . the lands. distributed to the San 
tiffs: herein; ee 3 


os ‘The ‘procostings i in. this eatit 


\ 


| 182. LD. ee 


Ha arrison, deciasad,: were. ‘hot: com-* 
“plete but were pending before the’ . 
‘Department-on December 31,1970, 
the date of passage of 84. Stat. 1874, 
: and sec. 2.thereof brings this. estate ° 
| proceeding within. the purview. of —— 
- that Act. Upon issuance ofthe order 
of distribution in compliance’ with 
paragraph 5 of this decision, notice 
thereof shall be given to the Yakima ee 
08 tribe. 
ducted:i in relation to disposition of 
‘the land interests of this decedent 


Further proceedings ..con- — 


on. the Yakima Reservation shall be | : 
governed by 43 CFR 300 e¢ seg., ef- 


‘fective: ays 80, ie a ei | 


31635). 


; —B. In the Estate up Mary G: Cut. | a 
ney Harrison, deceased, Probate IP 8 


PO 120K 71 (April 11, 1972) : 


1. The interest of Esther E. Medi: 
jarez.is ‘confirmed in that part of the 


allotment of Cecelia. Stowhy | ‘No.. 


124-9454 which: Benj amin Harrison — 
Stowhy, a Yakima enrollee, inher- FE 
ited and conveyed. by an to his | 


wife, Mary G. Guiney Harrison, a 
Colville enrollee, during his lifetime. 


and which was in turn conveyed by | 
deed duri ing cher lifetime to Ks-. 
ther E. Monj arez, a. Colville enrol-. 


| lee, said tract, being five acres of fhe. : 


NW1;.SW1, sec. 25,.T. 11.NyR. 


| 18 ee, ou M. WVushington Aeseribed 


NW SW of sec. 25y. mp “1D, N., 


ACTES. more or. Tess, pe ey 


Beginning . the northwést conier of the te 
R. 18 : 
EL. W. M. ‘Washington, thence south 490 a 
feet to the true point:of beginning ; thence 
- east 660:feet, thence south 830 feet, thence 
. west 660 feet, thence north 880 feet to _ 
the: true: point: of. beginning, containing t 5. : 


; andi in the Estate iia: G. bial 7 


2. BBL: RSTATE OF. BENJAMIN HARRISON: STOWHY' (pcpaseD ala 
‘YAKIMA ALLOTTER Wo. 2455). AND ESTATE OF MARY G. ‘GUINEY ae 


| HARRISON: : Comer asep. COLVILLE. ALLOTTEE ‘NO. S925). 
‘ . Pebruary 45 1975 


The Yakima tribes a no 5 right to. 


= purchase. this tract under either the 


Act of August 9,1946 (60 Stat. 968). 
~~ or the amendment thereof by the - 
Act of December. 31, 1970. (84 Stat. 
oe 1874), both dea. as 35 U.S.C. 
© § 607,. since. title passed. by inter 
wives conveyance and not by inherit- 
ance. or as we ee death. of ths : 
owner. ee 
eo Be The ‘Aarninistrative Law J ne 
ae shall modify his: order: approving . 
© the will of Mary G. Guiney Harri- 
© son, deceased; entered April 11, 1972, . 
- Probate No. TP PO 120K 71 and his. 
_. distributién of the estate to provide 
= for distribution according: to the. 
eae will of two acres of the allotment of 
Cecelia Stowhy No. 194-9454 on. the ' 


af akima ‘Reserv ation deseribed as: 


- Beginning at the. northwest commer. of the 7 


3 NWSW. sec. 25, T. 11 N, R18 E,, 


fe Ww. M. ‘Washington, therice ‘south 358 feet. 

| to the. ‘true point ef: peginhing ;- ‘thence — 
al continuing south 132 feet, thence east 660° | 
' . feet, thence north 132 feet,. thence’ west . | 
such. ‘additional proceedings as'are — 


c ~ necessary and. appropriate accord- ~~ 
= said distribution. ‘to ‘be ae pune / 
pro. tune to. the devisee Margaret 
| McDonald, a subsequently deceased _ 
enrollee on the Colville Reservation: 
_ Upon. the probate of her estate it 
appears the said ‘two-acre tract:will - 


660: feet: tothe true point. of. pees 


; containing 2 2 acres more or. less 


pass. to her siiécéssors ‘in “interest, 


Esther. Simmons. Monj arez and 


: ‘Ezra. MM: ‘Simmons, Jt, subject to 


the: option of theYakima: tribe to 


take if, ‘as passing under the will of 
Mary G.. Guiney Harrison, “de- 


. ceased, pursuant to the ] provisions ¢ of : 


| et the Act of Decembe er 31, 194 0, pa i. 


| Procosdings Sieretoe shail i cone = | 
ducted in accord with the provisions — | 


of 43 CFR §§ 300° et. seq., effective — 


| second 30, 1974 (89 FR-81635). 


3. The: distribtition ‘ardered: by. . - 


itis Administrative Law Judge in 
the Estate of Mary G. Guiney Har- | 
. PISOT, déceased, Probate No. IPPO © 
120K 71on: April 11, 1972, to Mar: _ 
tina, Guiney ‘Grey, a Colville: ens 
| rollee, of that part: of the allotment ny 
of Cecelia Stowhy No. 124-2454 de- 
: seribed as the NWi,SW34" sec: 25, 
TIN, RISE. W.M. Washing- _ 
ie 7 except 5 actes conveyed: as de- - 

seribed in “paragraph. B-1 hereof 

and except two acres devised as de-: 
scribed in paragraph B-2 hereof, - 


containing: 33 acres more or less, 18 


- gonfirmed. The. interest’of ‘Martina 


Guiney Grey is held subj ect tothe 


right of the tribe arising from the a 
Act. of December: 31, 1970, supra. .— 
‘The Judge shall ‘notify the tribe of ~* 


this right, and he shall. conduct -— 


ing to the provisions of 43 CFR ce 
Ss 300, eb SEQ. effective. Septembet ee 
80, 1074 (39 FR 31635). mat 

A, The. Order by the Administra- rae 


Sige Law. Judge entered on April ihe 
1972, in. the Estate of Mary Qo 
» Guiney Harrison, deceased, “Pro: 
~ bate No. IP PO 120K AL, approving” | 

the decedent’s will inchuding” the 
~ residnary clause thereof and. dis- 

~-tributing the estate is approved and 
confirmed: except as herein: specifi- o%, 
oR Hy. modi fied, and. such. list: riba-. = 
tion shall ba accomplished at. the if 


in Administrative J wages 


—- Management, 


60 "DECISIONS. 


2 earl ict fossibe dite to be’ followed? : 
‘<tor,: Bureau of Land. 


make a- determination Of a> ‘known ge0- rake 
- thermal. resources aréa. Instead, that au-- > 
thority has been delegated. by the: Secre- 3 
. tary of the Interior to the Director, Geo- 
logical: Survey. KGRA. determinations 
: must. be based upon the. evidentiary fac. 


oe from, time to time as any’ additional : 
4 assets, real or personal, shall be dis- 


| ~ covered: or shall become a pat of 
: the. estate. account. . oa 


Ti is further’ iene that ine 


‘ “Adrisnistentive: Law J udge.. shall 


_°- take such other and. further action - ‘thermal Steam Act of 1970, 


dn. addition to that provided. herein 


"as may be necessary or ‘appropriate 


- to satisfy the requirements of the 
; -sbpalation. and one: Consent Judg- : 
 ment.- ce : 
This Cer ae is vn for the De- 
| ‘pavement subj ect to-the right of an. - 

- aggrieved party to appeal from. any. 
_ new decision of the Administrative. 
Law J udlge im Proceedings herein . 
eae required. - 


2 ce a Waitsow, gute 


OF THE. DEPARTMENT | oF "THE. 


= sole. basis for 


nS gs Cie Adminisirative ig, 
od, CONCUR: es : 


INTERIOR | : 1st ID. 


“phere ' is no authority: for: a, State ‘Diree: 
“Management, to 7a 


tors stated in section 2(e) of: the. Geo- ae 


; Bi Act: of Deccner: 24, “1970——Geo- i 
thermal Leases: Competitive Leases— 
Geothermal Leases: Known Geothermal eee 
Resources. Area-—Geothermal Leases: es 
2 Noncompetitive Leases _ : 


Section 4 of. Geothermal ‘Steam Act of eg 
(1970— authorizes competitive bidding as | 
| ‘issuance of geothermal: ~ — 
. leases for lands determined to be within 2 
at KGRA.. | ca 

Davin Je ‘McKie, 


3. Act. of December 24, yi te . 


thermal Leases : Competitive Leases— — 
. Geothermal _ ‘Leases: ; } 
on thermal Resources. ie Snooicaaiarat _ 
ae Leases: Noncompetitive Leases | 


ef Section ‘4 of Geothermal: “Steam. ‘et. oe 
~:~ 4970: directs competitive bidding for geo- - 


: ae leases. on lands which are deter , 


HYDROTHERMAL ENERGY 
AND MINERALS, INC, 


ce ane IBLA. 393. 


a ear thom ‘abtarate decisioné: of 
Oregon’. State Office, ‘Bureau of Land 
oe rejecting | applications | 
- OR.11701 and OR 11708 for noncom- ? eos. 
tise | Competitive bidding requirements of first | 
ae sentence of ‘section’ 4 of Geothermal. 
-. © Steam Act of 1970.apply to those-applica-” 
-. tions filed during January 1974 filing. 
period, and State Office rejections of ap-. * 
‘pellant’s ‘J anuary 1974 ‘noncompetitive “~ 
lease: “applications are ‘Proper under 43 5 


petttye geothermal leases. _. 


“Affiimed as ‘mo codified, 


| = 1 -Bureatt of Land: ‘Masiajenaént. “G0: a 
‘ logical. ‘Survey—Geothermal Leases: 


Known Geothermal: ‘Resources Area. 


mined ‘to be within a KGRA, before the 

- issuance. of a lease .on such lands, even *. 
aun though the KGRA determination. is. made ies 
oie after the. pertinent application is filed. 


‘Decided 1Pebruary ?, 198 ‘Act. ‘of. December 24, 1970—Geo- - 


| thermal Leases: Competitive Leases— oe 
Geo 
‘thermal Resources: Area—Geothermal ‘a 
Leases: Noncompetitive Leases igs ee 


Geothermal Leases: . Known. 


OFR 3210. oon 


Known Geo- 


BOOB HYDROTHERMAL: ENERGY AND MINERALS, INc. amas) ee 
Eee es Bs fe tei ae 41975. | , _ Cag 


‘pede eon S. Bischoff, 
Esq., Portland, Oregon, for appellant, 


a OPINION BY ADMINISTRA: 
(TIVE JUDGE HENRIQ UES 


| INTERIOR BOARD OF F LAND . 


_ APPEALS | 


a - ‘Fiyarothiermal Bidigy. and Min- 
‘ails, Inc. (Hydrothermal). has ap- | a 
 pealed from separate decisions, e each. filing period. provided by the regu-. : | 
dated April 12, 1974, wherein the — lations, and that i inany ‘evéntia des 
Oregon State — ‘Office, Bureau of | 


i Land Management, ‘rejected appli- ‘ ‘presupposes | an administrative find- 


cations OR 11701 and OR 11708 for. ; ing based on, evidentiary factors. 


noncompetitive geothermal leases. 
Each» 


“known | geothermal - “resources . 
, area” (KGRA). by virtue of | com>. 
petitive interest? -dernonstrated. | 


- Hydrotherinal’s applications were 7 


1 Ag. defined ‘in: section: ae), of. “ites sees 
) U-S.C.A. 
“inown ‘geothermal ‘resources - 
_is. one ee * in which the geology, “ 
nearby’ discoveries, competitive ‘interests, or. 
in the opinion of the . 
Secretary, engender. a belief in men who are 
experienced:.in. the subject matter that the 
‘prospects. for. extraction of. geothermal steam 
or ‘associated. geothermal resources are good : 
enough to. warrant. expenditures of. money oF ‘ 
2The term ‘seompetitive: interest” which ig | Togical oe 220 DM = 41H). | 
‘used in ‘section 2(e) .of. the. Geothermal Steam 
~ Act, note -1, supra, is defined in the regula-. 
geothermal leasing, “48 CER. 
“ ‘Competitive in- — 
~ with application. OR. 11877. 


thermal — Act of 1970, 80: 
§ 1001 (e), 
area”? 


other indicia - would, 


that purpose.” os 


tions - governing 
8200. 0—5(k) (3); as follows : 
terest” shall ‘exist in, the entiie area covered 


by. an ‘application for: a geothermal lease ifae 
least one-half of the lands covered by: that.ap-_ 
vay plication are also covered by: another applica-_ 
tion which was filed during the Same applica- _, 
_ | tion. filing period, : whether or,-not. that other - 
. application is. subsequently withdrawn. or re 
* “* #7? Ag section 2(e) of the “Act i 4 
-engender a belief in men,who are experienced = 
in the subject. matter that the prospects for = 
extraction of. geothermal steam or associated: _ 


_ jected. 


ss makes: clear, competitive interest is. but ‘one - 
. of several: criteria. that: must be considered_ 
_., together in’ ae J whether or “not- an 


area, isa KGRA. 


eect oR 11701 was. in: -contiict for 


ne 


‘decision declared that: the — — ap pellant. that. a KGR A determina- 


ade ge Hae for are: within | ae tion. requires. more than the mere - 
declaration by.a State Director that. 
va KGRA exists, KGRA determina-_ | 
tions must be based upon evidenti- 
e “ary. factors which are stated in sec- 
a tion 2(e)- of the Geothermal. Steam: 
Act of 1970, 30 US.C.A. § 1001.(e) 
and in the geothermal: leasing regu: 
lations. Competitive interest. is ae 
of these factors. The authority to. 
make KGRA- determinations has 
been delegated. by the Secretary of 
the Interior to the. Director, Geo- 


discoveries, 


filed on Jan amuary 31, 1974, ‘duiviniae 

-the initial 30- -day. filing ‘period fol. 
lowing the date upon which the a 
7 regulations * permitting geothermal og ti 
leasing of United States owned “ 
_lands became effective. a ere 
ed ‘essentially © | 
"that the KGRA competitive leasing © 
a provisions are, not applicable to fil- 


"Appellant. contends © 
ings made during the initial 80- -day 


termination that. a KGRA exists i 


Sine We accept the contention of. 


: more ‘cha one-half: the lands’ it. covered: ws ma 
applications - OR 11713. and OR 117683; .ap-. - 


plication .OR 11708" avas ‘similarly. in conflict 


3 43, CFR 3200. et 8eq., which became e effec. 
tive on January 1, 1974, |. fa 

£80 U.S.C.A, §1001(e) reads: ets. 
see ‘[K]nown | ‘geothermal . resources area’ . 
competitive | interests, 
indicia would, in the: opinion. of the Secretary;. 


geothermal resources are good enough to war- 
rant expenditures of money for: that Burpose. ss 7 


a 


means an ‘area in which the geology, nearby — 
or other — 


~~ We have fond no ; euEnoney. foc a 
gs State Director. to make. a determi- 
oa nation of a KGRA. oe 
ea When they. were. ieomulgated, ae 
7% State Office. decisions were in error 
to reject the subj ect: applications on : 
- account of being for. lands” in a. 
- KGRA, The i issue is nOW moot show- ar 
. ever, as an. authorized official of the | 
rae Geological Survey on May 3, 1974, 


62. | DECISIONS: ‘OF THE 


4 a 


a ; acting in accordance with section. Q 
. (e) of the Geothermal. Steam Act, 


SUPT, subsequently determined that. 
/ ‘the lands included 1 in the subject ap: 
Ps plication - are in: fact: within- unde-" 
fined - additions. to the Vale Hot 
ati Springs KGRA and the McCredie ™ 

_ Hot Springs KGRA, Oregon, te- 
a spectively, effective: as of Febru- a 
es ary. 1, 1974, The’ State Office de-. 


“cisions are sO. modified. © | 
We. find nonpersuasive pee 


for. “noncompetitive 


sources area, they. shall. be leased. to the 


ao highest. respousible | qualified bidder’ by 
— competitive bidding under’ “regulations, - 
formulated by the Secretary. if the lands i? 


_ tobe leased are not within any known geo- ine geothermal ee icomtect: but. 


thermal resources area, the qualified per-. 
Pt the analogy to the identical issue i ins 


ea ‘son first inaking application for the: lease : 
a shall be entitled toa lease of such: inna . 
without competitive: bidding. * Hie ties Bae" 


Thus, this section ofthe Act re ; 


Ines competitive bidding as the sele- 
_ basis. for. Assuance oof. ‘geothermal : 


oe. ce 
ee 


“DEPARTMENT. oF THE INTERIOR 
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; Sree ies janes determined to be . 
within: a ‘KGRA.: —ias 


- Appellant has raised 1 the question 


of the Pr oper meaning of the ee 

boxe ok 
KGRA® 
tence of 43, CFR 3210. 1(b),5 and has | 


* wwhich. are not within any . 
* * =” found in the first sen- 


rgued that this language does not 
allow- KGRA determinations. fol- — 


lowing the time of the. filing. of ape. © 
plications to preclude the noncom- 
. petitive leasing of pertinent lands. : 
Since a decision’ upon the ultimate z 
issue of this appeal requires consid-"- “ 


eration! of the. application of the ’ 


| Geothermal Steam Act te the facts — 

and j issues presented herein, and be- 

‘gause section 4 of this Act contains: 
phraseolog r substantially, identical - 
to that language i in the reulaticne. 
which appellant has placed in ‘dis- ~ é 
pute, this Board will weigh. appel- 


- Tents S. argument that. applications dant’ 8 arguments as to. the Janguage 


geothermal 

- leases filed prior to the effective date <: 
ofa KGRA determination may, be : 
— accepted. . : 
wares 33 a r of the mes 
: Steam Act, 30 OU. S. C. A. 4 1008, ae 
ae quires that: | 


in the regulations just as they. would 


: apply to the language 1 in ‘the: ety 
apociiioal yin section 4. we hl 


~The ‘meaning Roiae age within” 


from. the first. sentence. of, section 4: 


of the’: Act, and- “are not: within” | 


from: the, second . is. ‘brought. into. - 


re uestion, b a ellant’s: arguments: 
If lands ito be. ‘eased: mndet this. ‘Act q J: PP "gut 


‘onto: within. any. known: geothermal. ‘re- 


ct The proper application — of these” 
words to the circumstances of: ‘post 


application, . pre- -lease . issuance 


KGRA determination i is a question: a 


casas 


the eset area, of ol and gas Teas- : 


543 CFR 3210. 1b) + as aa ee ge 
. “Tjands and. deposits" subject to. disposition. : 


under: this part.which are not within:any — 
- EGRA will be avaiable’ for’ leasing: ‘after the: ae 
effective ante of uneHe regulations. : OE ean es 


"ue 60] ane 


ing isso ‘compelling, for the: reasons 


given: below, that this Board 3 1s. of - 
__ the..opinion ‘that the. Congress, ins 
a enacting the Geothermal Steam Act 
- . in its present form, intended for the — 
rule applied in. oi] and gas matters . 
to. be followed i m. geothermal leas-_ 
oy. Ing. anit 
cr Section of the ‘Minaral Lessing 7 
an Act Revision. of 1960, 74 Stat. 781; 
amended sections vg ‘WT (a) and 17 
_ . (b) of the Mineral Teasing Act: of. 
: “Eebrasry. 2 25, 1920, as. amended, to 7 
| > “Steam Act the ‘Congress must have _ 
“been. aware of the construction — | 
whidl a. the ‘Department of the In- 
terior in afi interprétative rule, Sos. 
licitor’ 8 Opinion, 7 T4.T.D.285.(1967), 
had given to the language of 17(b) ~ 


7 ‘state. that: Ea Oige e2 
| a 17(a) ee * a Pete 


 (b) If the lands to pe leased: are’ éwithin 
as any known geological structure. ofa. ‘pro- : 
ducing oil or gas field, they shall be leased , 
to the highest responsible qualified biddei’ 
by competitive: eared under general 
-. regulations * * * 


(ce) If the Yanda ig. he Teased: are ac a ty 
‘ute. ‘The Solicitor declared. that 


‘lands may not be leased noncompet- -_ 
—itively if they become included _ 
_ within the known: geologic structure — . 
ofa producing oil or gas fieldbefore 


syithin.. any. known geological, structure ‘i 
Of a. producing oil or gas field, the person , 


‘first making application: for the. lease who 


: Is: qualified to hold: a ‘lease under this | 
Act shall ‘be. entitled. to: a. lease of such . 


lands. without competitive bidding. OR ne. 
| ‘the lease is actually.issued, even: - 


: shy ‘though | such. lands ‘had not -been sat 
deemed to have been within the .:-. 
‘structure atthe time of the filing of 


| . 30, U. S:C. g 296 (1970). 


| ‘The language penn in 1 section e 
| Avot the Geothermal Steam Act is 
for all material purposes, except one - 
_ which is discussed below, similar to 
“the above. language. eran the Min- ° 
‘eral Leasing Act. Further, in its re- | 
_ ‘port on the Geothermal Steam Act, 
the House Interior and Insular Af: 


fairs Conimittee specifically. analo- 


} : gized the. Geothermal. Steam Act: to 
_ the ‘Mineral re: Act, eye : 
; that: oe oe 


“HYDROTHERMAL ENERGY: AN D MINERALS). JING: 
ees, February 7, 19795 Yo 


| leases tor the development. of géotlieninal. 7 , 
steam: and the associated geothermal - 
steam resources. underlying the public. 
lands im/much the same manner as he is 
now authorized to lease: land for the de- & 
velopment. of. their oil and gas deposits 
“under the Mineral Leasing Act of 1920, aS 
amended. 6 eet He | 


The ‘close ‘irntinriéy ‘between - gece 


tion 4 of the Geothermal Steam Act 


and subsections 17 (b).and 17 (c) of. S 
the Mineral Leasing Act seems swell = 
established. 9° : 


Ine enacting | ‘the ~ Gepthiosinad | 





of the Mineral Leasing. Act when — 


2 implementing that part of that stat- 


the lease application. This rule. is 


now codified into regulation at 43 
CFR 3110.1-8, Minetta A. Miller,17 
TBLA 245. (1974) ; Geral Beveridge, . 
14 IBLA. 351; 81 ID. 80 (1974)3 
‘Robert B. Ferguson 9 IBLA m8 ts 
--(1978) ¢ 3 James. W.. McDade, ; 
~TBLA 226 (1971), @ — 
i Morton, « 494 F.2d. 1156 +. C.. ‘Ge, 


off?d., McDade v. wo 


Td). 


ee | [This ily provides: Statutory: authority - 


-_ : i eH. R. Res. No. 1544, ist ‘Coe 9a Sess, 7 . 
- tor the pare © of-the Interior to issue. 


3 ae Code Hong. and Admin. ee eg 5116. 


ae, a oe "DECISIONS oF THE ‘DEPARTMENT OF. THE ‘INTERIOR: 


BB} In jones of ‘te. above, this- 


i. “ “Board holds. that. section. 4 of the. 
.. Geothermal Steam Act directs com-* 
petitive ‘bidding fox geothermal 
_- leases. on. lands’ which. are. deter- — 
ve mined to be within a KGRA. before - 

~ the issuance of any noncompetitive. 

i geothermal Jeases.on the lands in 
-. Issue, even though the KGRA deter- 
'. mination. is. made after the perti- 
>. nent. application is filed. Thus, we 

affirm the rejections | of "appellant's S. 


= applications. 


+3 In support. of this Concha the | 
Si Court, for. the District. of 
Columbia, faced i in Mf eDade, supr a, 
“with a post- application, pre-issu- . 
determination that certain. 


ance 
lands were within a. known geologic 


structure in the oil and. gas leasing | 
- context, held that: — is : 


in a- known geologic structure. 


ke * # 
(Italies in original. yo ae 


. 853 F. Supp. at. 1018: 


oe A qualification ree in. aoe 
tion: 17 (b) of the Mineral Leasing 
.. Act, but not in section 4 of the:Geo- — 
= aaa thermal Steam Act, is the require- 
ment that before’ competitive bid- 
ding shall be applicable, the known oe 


og geologic structure. must include a 


producing oil or gas field. This. , dif- 


“182 LD: 


| fovonos however, ape nt tae 2, 
guish., the meaning of the ‘phrases 
“are within” and “are not within” as - . 
used in section 4 of the Geothermal... 
‘Steam Act. from that of the identi- =. 
cal usage im subsections dg (b). and 7 
(ce) of the Mineral Leasing. Act 
~The Department's rule, Solicitor’s ae 
Opinion, supra, and the holding in | 
MeDade both s specifically reject. “the | 7 
theory that a lease applicant. has — 
| any, vested. rights in ‘the lands ap- 
a plied; for, and this Board hereby ap- 
plies: the same rule to geothermal 
lease applications. We can see no ' 
suggestion from the language i in sec- 
tion 4 of the Geothermal Steam Act - 
that any more rights are created in. 
an applicant, under section 4 than oe 
are given by the language. of sec- 
_ tions 17(b) and oF of the Mineral a 


; ? _ | ‘Ledsing. Act. - 
ae The unambiguous’ language of the Min- : 

'- eral. Leasing ‘Act states ‘that leases. for. | 
- land within. a- known. geologic structure | 

.. of an oil or gas field shall be leased by 
competitive bidding. ‘The logical and sen-— 
 Sible regulatory result under such word: | 
“ing is: to preclude any type ‘of leasing : 
other. than. by. means: of competitive. bid- 
ding whenever it. becomes apparent that. 
the applied for leases involve lands with-. 


[4 Likewise, there j is no stigees: 
tion | in section 4, or elsewhere, of the 
Geothermal | Steam, Act. ‘of: ‘an. ex+ 


-emption from competitive bidding 
for those lands which were applied. 
for during the initial 30- -day filing 
- period. Thus, we hold that the com- 
5 petitive bidding requirements of the. 
"first ‘sentence of section 4 apply to | 
c.. ’ those: applications filed during the ~~ 
a anuary 1974 filing period, and that 2 | 
_ the. State Office. rejections of appel- : 
lant’s noncompetitive: lease: appli- 
cations which were filed during that 
period: were opines under: 48 CEI R is 
~ 8210.4. = see 
‘Therefore, pursasiit to thes au- ee a 


thority delegated to. the Board of | . 


ene eee ee the a tey ee ” 


_ ment Counsel, Denver, 
Pee the- Government. 


| io aot ae | - APPEAL. OF COAG, ING. Se ae 
pa. eee ee February 29, WIS ed 


| “the Interior: 43 , OFR 4 1: the dee: 


sions. xppenled: from are affirmed 4 aS. 


ee modified. 


We CONCUR' 


“haminisirtie Tuigec ke ee 


NEWTON. Friseers, - 


wore "APPEAL OF coac, INC, 
ie TBOA-1008-9-73 


Decided B cbruary. F 9, i 5 


Contiect No. 4907B10090, “Yosemite 


National Park, D52 cD). csD, Nar 7 


tional Park. Service, . io 


‘Denied. 


1: Rules | of. Practice: . Appeals: = Mo 


: tions—Rules: of: ‘Practice: 


; Appeals: Statement of. ‘Reasons. - 


a contractor s. petition to. reopen. and 


: eonduct: an ‘evidentiary: hearing after an” 
; adverse decision ofits: appeal, swhich was - 


the petition will be quotes 


: decided. ‘OD: the, record. without: an eral 
hearing, was denied where the petition, 


. treated. as,2. motion. for reconsideration, ‘ 
24) Dob only. failed to. satisfy the newly dis | 


; - covered’ evidence rule put also failed to 


_ disclose the: -evidence® which: would be : 


a proffered. at ‘the hearing and thus. fur- 
 pnished DO. reason. for ‘vacating: ae origi- 


* nal decision. 


. -svpeipanons: Robert N. 1 Kata, Ate 
a torney at Law, Berkeley, California, for 
~~ appellant; Ralph :A. Canaday, Depart- 


- Doveras E.  Flastincune, . 
a Administrative nase | 


Ve | appellant’s: x 

~ submission and anev 
: ing are not untimely. 
Appeals: . 


Reconsideration—Rules - of Practice: ~ sion or continuance wo 


appropriate | due*to ¢ 


that. the reference ‘matter ’ 
and an ‘evidentiary fearing: be ¢ ee 
appeliant, received, gor. ern aa, 


Counsel for. Be 
mission, . on oF Sua 


~— wient (sic) ‘additional sub 

about. {he 30th. day. of. “Moveber,. 
| Until counsel had 
: submission, | “it was 


Colo | 
ol rado, for. dicates 


“OPINION Br ADMINISTRA. e “ 
| TIVE JUD GE NISSEN" | /- 


INTERIOR BOARD. oR 
CONTRACT APPEALS. 


- “On December 31, “4974, ‘the Booed : be .. 
err pebived from counsel for the appel- . 
- “lant an: undated. letter’ with: iigen- 
- glogure an undated, “Petition ‘to. Re- re 
a tas Hee Ae 2 “open and- ‘Conduct ‘Evidentiary ca 
—e bauas Administrative fd nudge. Hearing”: wwith respect to. our deciz: — 
- Tas sion of December 6, 1974, SL ‘LD. ea 

: 74-2 BCA pare 10,982. ane, 
“The Vetter’ alleges: that’ since: the Ae 
_ Government’s submission in “rer 
“ sponse to the Board’s order’ setting : 
~ the time in which the parties might 

‘supplement the record ‘was: not rer. 


- ceived by: counsel for the appellant | 
until approximately December - 


identiary hear: 
“The letter:also 
asser ts that a request for an exter — 
itd have been | 
he extended 


hospitalization. ofa ‘member of the 


- immediate fanaily ot counsel forap- ‘ 
the body: cs 


pellant. ‘As it is brief, 7 
din:fulls 


Appellant “perein. “respectfully “yiewes - 


“4974. a 
received. said ‘additional _ 


‘jot B submission by apps 


appropriate, ee ee ee ar es 
Inthe: decision wenden “or “Decors a de 
“per 6, 1974, the Board, ‘appropriately ane kee 
that certain testimony, and., evi- son 
dence is lacking in the a This vesti- ra 


t0 
aquest | for an additional = i 


be’ ‘reopened a 3 
conducted. — 


“not. clear Whether of : : 
ellant, would be ee 


DE CISIONS 


“mony ’ and’ evidénee is ._ feadtiy. Jade 
.. for presentation at any evidentiary hear- 


dng. Furthermore, failure to: grant. this 


we a request. would be arbitrary and capricious 
in view of the justified reasons for delay — 
- in. requesting: said evidentiary hearing, | 
ae and granting hereof would not be -prej- 
“| aidi¢ial to substantive rights of the: par-. | 
_. ties. hereto. Accordingly, it is respectively 
°. ésie) | ‘requested that. this matter be re 
= “opened, that an. evidentiary. hearing be. 
— conducted, and that appellant be afforded _ 
eo an: opportunity. to submit an additional. 
: ‘subniission’ for ‘the record, and. a Bele 
7 hearing brief. : : 


| ment. opposed the. Petition, assert- — 


ing, inter alia, that. it. would be pre- 


judicial to. ‘hie Government to allow 
‘appellant. to try: the case ‘after the. 


Board: has stated. the legal g crounds 


_ upon which the appeal should have ‘Seived by. ‘appellant’ on "Septem: 


ber 14, 1974, the Board pointed out 
; that since - neither party. had re-— 


beet. prosecuted and listed evidence, 


lacking. inthe. record, required to 
-. support the appeal. The. Govern- — 
“ ment has submitted a. chronology 


detailing the over: eight, months 


which elapsed between docketing of. 


the: appeal and. filing of the com- 


- plaint* and . points. out ‘that ‘the 

- Board’s order: settling. the record 

: contemplated: simultaneous submis- 
sions ‘by - the parties of additional — 
- documents or exhibits for inclusion 
... in the. record. ‘Appellant. has not re- 
 ‘gponded to the Government’s op- 


- position to-the Petition to: Reopen 


= nor amplified i in any way. its reasons - 
Bas in support. of. reopening the record. 


» Section 4. 109 of the Board’s rules, 7 Sep tember 93, and b y app ellant’s 


counsel, ‘on. September OF, 1974: At 
no time prior:to receipt: of. the in-) 
stant. Petition has. appellant. pea 
cated: that it: desired a dicen se x 


he “aThe dene of. tppeat: Was “receive by the 
Board on September 25 and the ‘docketing. 


- notice was; received. by appellant’s counsel on 

i September. 28, 19738. Appellant's complaint, : 
_ dated June. 12,. 1974, was received . oy cas 
ee Board on June 18, (1974. Pie eu: ae 


OF “THE, DEPARTMENT. OF THE INTERIOR 
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appeal should be given to the © 
Board. * * * A party failing to elect 
-an oral hearing: within ‘the. time 
a ee limitations specified in. this section 
Not ‘inpectediy:. ‘the. dare "may be. deemed to have submitted its 


ae on the record. i 
The Governments answer to the. 


‘complaint - -was received by the 
Board on. July. 1, ‘1974. ae an 


quested a hearing, the appeal was 
‘deemed: submitted for decision on. 
the: record. The- ‘parties’ were in- 
formed that the: appeal -would be 
~ considered ready for decision -on 
“October 7, 1974, and given until that. : 
date to supplement. the record with | 
~ additional documents or exhibits | 
and to file briefs: “Pursuant to the. — 
request: of Department counsel, the» 
_ Board by. an order, dated Septem- | 
ber 20, 1974, extended the time for ae 
Ms supplementing the record. to and i m- 
cluding N ovember 65 1974. This oh 
order was received by appellant on 


éntitled- “<Ffearing—eleotion,? pro- 2 
_wides in part: “Within 15.days after 
the Government’s answer has been — 
served upon the appellant, or within © 
20. days. of the date upon which the ; 
‘Board enters a general denial on be-. 
~half of the Government, notification 
as to whether one or. both of the — 
“par ties desire an oral hearing on: ‘the 


# 


- EBQ@A-77 14-69 


- is entitled 
| sideration,” . and provides. in, part: 


“Ses “Reconsideration ofa decision, - 
ms whieh may: ‘include a hearing or re: - 
hearing; may be. granted if, iti the... 
‘judgment of the Board, suficient ; 


oS reason: therefor appears,” gee 
Decision 


Wet treat the “Petitions to Reopea” 
‘as a. motion» for reconsideration.2 


7 This Board has traditionally denied ie? 
reconsideration which _ 


miotions for : 


_ dence. and which. merely repeat 
arguments which. were: fully con 
sidered in:the. original opinion? We. _ oo 
have.also heldsthat a motion for re- 9... 
consideration is not a proper vehicle y 


hearing’ : 


2 Ch. Oe i860 Mlectrontcs, Te _ASBCA Nos. 
18533 and. 19071 | (November 15, 1974),- %4—-2 e 
stating” detailed 

. complaint would. be. forthcoming treated. as a 
.. fotion for: reconsideration). — 
8 South Portland — Bngine - Gomeand. Ine.; 

. IBCA-807-10-69 (uly. 23,. 1971), TAH? BCA : 


BCA par. 10,983. (letter: 


par. 8977. | 
4 South: Portiand " Bagineert ing Company; 

_Ganuary 29, ee 70-1 

BCA per 8008.” oh 


APPEAL. OF. ‘COAC, 


February 19, 1915 


--Séetion 4 495 of the. Boatd’s rules 
“Motions © ‘for. ‘Tecon~. 


ss 6679-67. and. IBCA-767-3- 69° 
1970). 70-1 BCA. par, $240. 
OTE: extended hospitalization of. a. ~ménibér - . 
of ‘counsel's immediate - ‘family - affeetéd the’ 
‘handling of the case, the matter: should ‘have 
been brought to the-Board’s attention before — 


pending _ the Tecord was closed ‘by letter, telegram | (OF : - 


- ber» 22,. 

Turner. 
.. B549. (November 
2 10, 934.  * 


INC. 


| circumsta ance. has 


existing precedents. = 


The “Petition to Reopel end one s 
~ duct Evidentiary Hearing,” treated -— 


“do not. allege newly discovered evi-.. 
asa ‘motion . for reconsideration, Is 


| denied. 


oa CONCUR: 7 
for correcting procedural errors or . 


omissions by a party i Tih: the presenta- 
tion: of his case# 9. va aM 
We have. granted: an 1 appellant's 7 
-inotion for reconsideration and ‘its 
~ request for an oral hearing.after an 
_ initial decision on the record, wheré 
eounsel for the. appellant alleged: 
that be had neacrcne a decision. on 
4 requesting i 
. ‘Government. oe On: a: second ap- 
peal under: the same contract and. the 


| ‘Warsiane FE, MoGuay, _ 
a C Thie Me}. Adminis trate: ow Judge. 


a € B Constr uction Comin. Tne.; Isc 
April’ t 


telephone: . 
7 Madison Park Clothes, “Ties 


1969), 69-2 BCA ‘par.: 


ty 1974), 


‘Spancat’ T. Nissen, 
| Administrative J age . 


“fact was that the Sonbididtiaie agency ae 
had delayed over 16 months in for- 
. warding the second appeal.’ *Nosuch — 
unusual © 
shown here? |) > a 

[1] Even if we were to. ‘bandon’ oe 
| the ‘rule. concerning newly - dis.) “ 
oe ‘covered evidence, the losing. party ae 
should not: lightly. be | given a second | 
at ‘opportunity to prove his case,’ Ap: sae 
, » pellant-here has not. shown: that ifig., 2 
- entitled. to relief under any of E the 


been: et 


ASBCA: ‘No. . ke 
4234 - (May ‘Li, 1961),. 61-1 :>BCA: ‘pare. sBOD4 
Of. “Southland: ‘Manufactus "ing « Corporation, ara 5) 
- ASBCA No, 10519 and 12500 (June 5 a 
69-1-BCA par. 7714, on reconsideration’ {Octo- 
968 .ané@ .-.. 
Construction” Company, “GSBCA | Ngee 22. : 
42 BCA: par. Se 9.8 


1969), 


a These asa : minimum hive, required’ a : show- 2 hig, Ge 


‘ing: that additional evidence would likely: pro- 
duce a different’ result: Southland | Manufoe- - 
‘supra, aid -eases 


Luring. Company,» note au, 
cited. 


i "DECISIONS. OF THE. DEPARTMENT OF THE INTERIOR 


oe UNITED STATES 
ee ey a | 

| cTARION. W. TAYLOR, SR, J AND 
‘GERALD 0" CONNOR: :: 


o 1 BLA. 9. 
"Decided Rebruary 20, 1995. 


ed 


“is from the decision. of Adminis- 


trative: Taw Judge Robert W. “Mesch 
complaint 


he’ vU P k No, 1 lacer ~ 
- against : : ie 7 ment, Contests . 


~ dismissing: "the ; contest 


/ claim in. Colorado Contest 499. 


| Reversed. 


ae ‘Mining: Claims: Common Varieties 


i of. ~ Minerals: a 
 Glaims: Determination. of Validity— 


Mining - Claims: Discovery: Market- . 
-_ability—Surface Resource es. Act: pia 


erally 


The. Surface - ‘Resources Act of July. 98, 
“1955, declared that common’ varieties of , 
sand and’. ‘gravel are. not: valuable mineral 


~ deposits under the mining Jaws.: In order 


for. -aiclaim for such. material to be sus- . 


- tained ag), validated bya. discovery;. the 
_ prudent . man-marketability test of: ‘dis- 
 GCONELY, ‘of: A valuable. mineral deposit. must 


have been. met atthe. date of the Act, and © 


| reasonably: contintiously thereafter. 
“aah ith, or 


2, Mining Claims: Discovery: Market 
«abit : 


phe ‘at aay 


. de¥eldpmient, "proximity: ‘to market; exis- 
tence | of. present demand, and other fae- 


tors, ithe. mineral deposit.is of. such ‘value 
that. it.can, be mined, removed: and dig: : 


“posed: of at. a profit. : 


“Procedure: S 
Judges—Contests 
Generally—Mining 


3. “Administrative 
_ ministrative ‘Law. 
and . - Protests: 


- Generally—Mining 


dnaltcetablity “nefnement . Of... the . 
prudent. sman. test. of discovery requires.” 
: ie that the ‘mineral locator must show. that 
By" réa son! of -aécessibility, bona: fides in | 


“ay 


| 182 ED. 


Claims: Heatings—Rules off Practices: : 
te Hearings :- oe 


~ While a mining contest - is within the . 
jurisdiction. of - -an Administrative ‘Law - 
Judge, he may reopen the hearing for the —— 
: production: of. further. evidence: before ee 


he makes. his decision. i oa 


4, Contests and Protests: Genierally—>- : 
Evidence: Burden of Proof—Mining ae 
Claims: Contests—Rules. of Practice: 


Evidence—Rules ‘of | Practice: / Govern- ‘ 


The ultimate birder of t proot fo now h 


discovery of a. valuable | mineral deposit 7 


is always upon the mining claimant. How: J 


ever, if the. Government in a mining eon- | 
test fails to present a prima facie case 


and the..contestees. move. ‘tO dismiss. ‘the 


case and rest, the contest complaint must ; 2 


be dismissed because thete would be no ~ 


evidentiary basis for an. order, of inva | 


lidity. 


5. ‘Evidence: “Generally — — Mi inin Le | 
Claims: Contests—Mining’, Claims: 


-Hearings—Rules - of. Practice:., Evie 


dence—Rules. of Practice: Government eee 


o Contests. 


Tn: saint tiie the validity of:2 ‘anid 
claim in,a Government contest, the:entire. — 
evidentiary. record must. be: considered ; 


therefore, if. evidence presented . by . the 
: contestees shows that there has not ‘peen me 
‘a discovery, it may be ‘used in yeachirig 

a: decision that: the aim’ is Anvalid: be- i 
cause of a lack of discovery; regardléss me 
of any defects, in the Government’ 8 prime as 
: facie case, bac EP ge ands hors 


6. Evidence? Sane ‘of: Broof. Min- oe 
ing Claims: Contests—Rules | of Prac- — 
tice: 


Evidence—Rules . of Practice: _ 
Government Contests . fal Cee a 


a Where the Government Hae iiade. a prima’ 
facie case of lack of. discovery in a. min- 
ing contest, any issue in doubt. as ‘to dis- ; i 
_ covery: raised by the evidence must be . . 


a _ings—Contests and: Protests: : 


- UNITED’ STATES: De ‘CLARION. W. ‘TAYLOR, SR., AND, 


GERALD 0 ‘CONN OR. 
- February. 20, A9TS 


, ; resolved against the party having the aa 


iene 


“Sh Ot nonpersuasion, ‘the mining claimant. yf 
a tnining ‘claimant . fails to “show by.’a: 


_- preponderance.of the. evidence as'to such 7 
9. Mining Claims: ‘Common. Varieties. 

of 
-  isfied his burden‘ of. proof and an Admin- i ly 
ah istrative Law . Judge must. declare » the | 
- @laim . invalid, 
“ question * of. the claim’ S ‘validity un- : 


issue that-there has been a discovery | of 
a valuable mineral deposit he has not sat- 


rather~ than ~ 
: -tesolved. 


is 7 2 ‘Administrative . ‘Procedure: 


erally—Mining ~ Claims: : 
“Mining Claims: 


ay “Where a “eontestee . in. a. ‘mining “eoutest: 
ponte preponderates: sufficiently to overcome ‘the 
_ a Government’ Ss prima facie case. ‘on ‘an’ is- >. 
sue raised by the evidence in a mining _ 
. eontest and'there is no. evidence on: other | 
the. contest 
| ; should be dismissed unless a patent. aD- 
4 -contested, . in ‘which’ 
 Gase: a ‘further hearing must: be ordered 
_. to resolve: other. essential: issues. to de- | 
termine. whether the e application 1 may, be : 

ar allowed. | 


~ essential : disputed: issues, 


plication is’ ‘being 


ae 8. Evidence: ‘Burden of ‘Proof—Min- 
a ing. Claims: Discovery: ‘Marketability 
oe conjectural opinion on: the possibility. of Cee 2 
“a mining claimant’s ability. to market.a - 
- common variety of gravel at.a'profit prior. 
. to July 23, 1955, is not. credible evidence ot 
-of ‘marketability where spécific’ evidence. 

- tends: to: show that’ development ofa mine 


a. oR ers a prima facie case in a. mining 
contest involving.a common. variety. of 
ee material, it: is. only. essential for. the Gov-. 
ernment to establish that the contestees 
7 had not prior to J uly 23, 1955, met the evi- | 
eM teria: used in: determining marketability; 

| It is not. essential. that the 
” Government’s evidence prove conclusively : 
>. that the. material could, not, in fact,..be 
»» marketed at.a profit, but only that it was 
"not sold or marketed: The’ Government | 
is not required. to do the discovery. work 
7 upon a. mining elaim ; it is only necessary. 
, - that: the exposed « areas sof a. claim- and. | 


| at a profit. 


leave the 


-‘Hear- . 
Gen- | 
 Contests— : 
= ‘Determination © of. 

ra Validity—Mining Claims: “Hearings— : 
we Rules of Practice: ‘Government Con- ; 
tests 7 : 


w 


: APPEARANCES: ‘Michael. . 
2 erick, Esq.,:. of. Ross. and - Frederick, A 
Colorado . Springs,.. Colorado, for ap: 
» pellant- -contestees;., Rogers. XN. Robin cea 
Son, Esq, Office of General Counsel, ne 


‘the workings on’ a aim ‘be ‘examined’ to . 
verity. ifa discovery 3 has. been made by 
“the mining claimant.” ee 


- Minerals: : - Generally—Mining : 


Claims: Discovery: ‘Marketability. 


In determining the marketability. of Bi oe: 
common variety of sand and gravel from. - 
a. mining claim, the possibility ‘that the... 
“material could be sold for ‘purposes for 
-which ordinary earth may be. ised. may “ 


not be. considered, as such: purposes ‘are > 


not. validating uses. cognizable under the 5 a 
7 mining laws. a hk mee &. 


10. Mining. ‘(laisns: Donon. ‘Varies _ 
‘ ties of Minerals: Genetally-Mining * ' 
: a Claims: Discovery: ‘Marketability 


A’ mining. ‘claim located: for’ a. common a : 
. variety. of: gravel prior to the Surface Re- | 


‘sources Act of July 28, 1955, cannot™=be ~ 


sustained as: being held as a reserve.for.. 
the gravel deposit. where. the claimants ~ . 
had not established. a discovery under the 
. market ability test’ at that time. ‘The ° 


serve rule” ‘is: not a substitute for dis- 


: covery. A mining’ claimant’s desire to hold 


a claim in hope that there. will. be an 
increase in the market demand and price. : | 


does not satisty the marketability test. 


dh. Evidence: "Credibility — Mining 


A Claims: : Discovery: “Marketability — 


ing: ‘operation at tliat time. was not then 


. war ranted. by the marketplace conditions. =, 


“Fred: 7 “ 


rel 


eae ce. | 


= 70 aye _ DECISIONS or’ THE DEPARTMENT OF. THE INTERIOR. 


| “OPINION BY ADMINISTR: es 


TIVE JUDGE THOMPSON = 


“INTERI OR BOARD OF 
LAND: APPEALS - 


| ~The Burean Gt Land Mana nat. ; 
acting at the request of the Forest _ 

Service, Department of Agricul- 
ture, filed a contest complaint - 
against the contestees’ Ute Fark No. | 

| Ve and Ute Park No. 2 placer mining 


~ §. RB: 68 W., 6th. P.M., about. eight 
northwest of 


- Colorado. | The ; 


: = U.S.C. § 611 et seg. (1970)... 


roe Te ollowing the filing of an-answer - 
to the complaint, a hearing was held. 
- ‘Administrative 
2 Law 7a udge Mesch issued his deci+.. 
sion of November 28, 1973, declar- 
» ing the Ute Park No.2 claim: null 
_ vand void, but dismissing the com-_ 
ee plaint against, the Ute Park No. 1 — 
- claim, although he failed to find 
that: the claim was valid. The con- 


oe dune 6, 1973. 


- testees have not appealed the 


 Judge’s finding that the Ute Park . 
. No. 2. claim is. invalid. ‘Therefore, 
- the decision became final as to that 


| Colorado . 
_ Springs. in . Pike’ N ational Forest, ig 
| complaint,.. as 

- - amended, alleged : (1) that no val- 
: -uable. mindral deposits. have been - 
os discovered on the claims; (2) that 
a the lands are non-mineral in charac- : 
ter; and. (3) that the material on 
. the claims is a common: variety of 
tock within the meaning of section’3 
of the Act of July 23, 1955, 80. 


| (82 ED. i 


; Department’ of Agricaliuie;. ‘Denver, = sin ee both the contestant 2 


i. - Polorad, for, appellant-contestant, and contestees lines appealed: from oe 


> the Judge’s refusal to make a find- 
ing on the validity of the Ute Park s 
No. 1 claim as to discovery of.aval- 
~ uable mineral : deposit. Both ‘con- ~ 

tend’ basically that although the — 

2 Judge correctly. ‘stated applicable 
standards to determine. discovery, _ 
his application. of the law to. >the . 


facts was incorrect. | -, 
[i Contestees. concede that the 5 


material tor which the. Ute Park e3 
No. 1 claim is allegedly valuable, Bo 
an "gravel, is a common -variet of - 

- claims, located in: section’ 9, T. 18 ee The a elo a 7 
April 4, 1955 (Tr, 47). This. was ae 
prior to the Surface Resources Act ( 
of July 23, 1955. Section 3 of that | 
Act, 30. USC. §611 (1970), de | 
lared: that common varieties of > 
sand and gravel and-certain other 
materials are: ‘not valuable mineral - 
deposits under the: mining laws (80 


U.S.C. §22 et seg. /(1970)) ; Cole- 


man v. United States, 390 U.S. 599 — 
(1968). In order for a.mining. claim 
for a common variety. of sand-or > 
gravel located prior to the Act of 
~ Suly. 28, 1955, to be sustained as a. 
claim validated by a discovery, the 
~ prudent man-marketability test of 
discovery of a valuable mineral de- > F 
posit: must have beén met at'the time _ 
of the Act, Barr "0W8 V. Hickel, AAT 
F.2d 80, 82 (9th ‘Cir. 1971); ‘Palnier a. 
“le Dredge Corp. 898 F.2d 791, 795. ~ 
3 (9th Cir. 1968), ‘cert. denied, 393. — 
US. 1066— (1969); and reasonably — ae 
| continuously | thereafter. 
Cdifornia v. Doria Mining & En 
: neering, Some 
ees 


str: IBLA 380 4 


‘State of. > 


= ie 


© 5 OBR UNITED § 


GERALD O'CONNOR 


STATES: ‘Di CLARION: Ww. 


TAYLOR, “SR. AND eT 


te ee | February 20, 1975 


i Toy Thé piridentm man. (ae oa 
- that there must be a showing’ of: min- | 


-erals i in. sufficient qauntity that: 


Sa eg person. of. ordinary, ‘prndesicé 


~ would be justified in the further expend-. 
_. iture of bis labor. and* means, witha 
reasonable prospect. of. success, in devel- 


, oping: a valuable. mine eo eS 


(1894), approved in Chrisman v. 


Miller. 197 TW.S. 313, 399 (1905). 


‘Especially as to” miaterial’s’ im com- 


_ mon abundance as sand and gravel, 
. this Department. has long: required 
special evidence: in addition. to a 
showing of-a quantity of minerali- 
ae zation. Thus, it was. stated j in an Act= 
ing Solicitor s he sone 54 I D. 294, 


~ 296 (1988) : 


ge [rhe mineral locator | or appli: 


cant, to justify his possession, must show . 

a ie that by reason. of accessibility, bona fides 
in development;. ‘proximity to. market, - 
\. existence of present demand, and other 
ae factors, the deposit is. of. such value that’. 
Fe it. can. be mined, removed and disposed é 
- of at a profit. a et es 


| ~ These additional catenins ie mar- 
-_ketability at a profit, test—were ap- 


oe proved i in. Foster ve Seaton, 27 1¥F. 


Yd 836; 838. (D.C. Cir. 1959), and 


‘Pepogaized * in Verrue Vi United 


-. States, 457 F.2d 1202 (9th. Cir. 


1972). ‘The marketability test. is-a _ ae 
af business from 1952 to. 1972, that. the 


-contestees could have marketed the. _ 
: material: from. the claims, negated’ ua 
the prima. facie: case, He concluded, aoe : 
however, that the contestees had not ae ‘ 
7 presented: | : 


> man- marketability test: was ‘theta MSs2 Meo. “suff ciently ‘aetaited. ocilics roe : 


: support the ‘conclusion: that a person, ‘of ; 


oe cas Both h object to the J udge’ S refusal 


oo refinement of the prudent ; man test. 
Coleman ve United States, supra, at. 


| 608. 






of July 23, 1955, and thereafter. 


» ve The ete by oe Seiten: : 
<8 and the contestees go. to. the vital 


to. ee’ a Bain on. “whether ee 7 
Ute. Park: Now 1 claim: j is valid be > ~ 
- cause of & discovery or invalid be-  * 
cause of lack of a discovery. The Sy 


J udge recognized that. proof. of non- - 


development. and .a lack: of: sales 7 
froma mining élaim before J uly 23, 
ee + 1955, give rise to a, presumption that - a 

Castle v. Womble, i9 LD. 455, 457 a 


the material from the claim was not. , 


marketable at a profit at that time, 
and held: that the Government: had - 
~~ established a prima facie case of 
nondiscovery of a valuable mineral 
. deposit. by applying this. presump> ©. = 
‘tion, citing Onited: States Ve Clear, ee 
— Gravel. Enterprises, Ine., Q IBLA 
285 (1971), aff'd per curiam, No. 72- 
2396, 9th Cir., October 9; 1974; re-. 
-— hearing denied January 13, 197 yo 
| United. States v. Humboldt ‘Placer 


Mi ining. Oo. <s IBLA: 407, 79 LD. 


709. (1972), appeal. pending, Civ. 

No. S-2755, D. Cal. ; | 
-y. Harenberg, 14 IBLA 158 (1973); 
United. States v. Block, 12 TBLA. 
. 893: (19738). ‘Nevertheless, he also | 
ruled that. the Government had 
failed to make a prima facie case as 
‘ to. the quantity : and. quality of:the 
: gravel’ upon. the claim. He also ine | 
dicated that opinion: testimony of «| 
~ -contestees’ witness, Frank Washam, > — 
who had been in the sand and gravel. __ 


: . ant 


eee 


or ainary: prudence would have been: nae a 


ae 


United States a 


* DECISIONS. OF. THE, 


eae, fied in won: the ‘cropery “prior io | 
-  Jualy, 23, 1955, with a reasonable prospect — 
. ‘of suecess ‘in: developing. a valuable mine. 
eee A reasonable prudent person, would cer- 
- tainly have to have more information ~ 
<2) nee. that presented by the contestées ae 
_ in order to réach. a. rational decision as_ 
72 t04 whether the market and other factors | 
Were. such’ as to warrant. the ‘development — 
. | of the: property. The State. of. the record » 
Gs. such’ that no. reasonable . conclusion - 
“can, be. reached, either way on the ques- 
tion of whether a_ valid. discovery. of at 
valuable mineral deposit was made ou the 
Ute Park: No.: 1 claim ie ior. BO waly 23, re 


 YOSB. ee SAG 


» He: disinissed hia éoiitaist ae ; 
but ‘refused. to. rule that ‘the claim | 
| owas valid by reason of a discovery. 
~The contestees assert. generally 
| that the evidence was sufficient to. 

find that the'claim was and is valid : 


ae claim: was validated’ by a-discovery. 


Where * a record. i is unsatisfactory 


| on the. basic i issue of. discover y-mar- 


| 4 ketability, this Board in a few cir- 
"cumstances: has: ordered. a, further 


DEPARTMENT OF. THE INTERIOR | 


Lne- ve M orton, 
os ‘Alas. ; 


[82 LD: 


hearing in. pee ‘to ake an fee 
formed. determination: e. os United 
‘States v. Ideal Cement Co., 5 IBLA. Cs 
285,79 TD. LUT (1972), “appeal 
pending, Ideal Basie Industries, 
Civ. No J-12~72,. 
United States v. K osainke’ : 
Sand. Corp. (On Reconsideration) , Se. 
12 IBLA 282, 80 LD. 538. (1973); 
Onited States ve Wells, 11 IBLA 
253. (1978). See also United States 
v. DeZan, A~30515 (July 1, 1968). 


ASE While a. case.is. still. within | 


- the jurisdiction: of an Administra- 
- tive Law J udge, it is within his au- 
‘ thority also to reopen a hearing for 
the production. of further evidence 
before he makes his decision i in the 
: matter. See I sbrandtsen Co., Ineeveo 


becatise ofa discovery, and that they - United States, 96 F. Supp. 883, 892 


are’ entitled toa ruling to'that. effect. | 
ete the alternative, they: request: an. 

~ affirmance of the Judge’s: decision. 
tothe ‘extent he found they pre- - 

- gerited ‘adequate ‘evidence to’ rebut’ - 
| the: Government’s prima: facie case, 
even though: they recognize the Gov: 
ernment could‘bring another contest 
. against the claim. The contestant, 

- on the. other hand, contends gener: 
4 ally that’ the Judge’ erred in ruling 
that the Government failed tomake — 

“Bh. pritha. facie case: in’ certain Te- 


.. (S.D. N.Y, 1951), afd per curiam, 
842 U.S. 950 (1952) ; United States 
vy. King, A-30867_ (February 28, 
1968). This discretionary authority, : 


however, should be exercised care- 


fully so that a case is not drawn on 
beyond reasonable. lengths of time, - 

- and so that the ‘parties: are not re- 
quired to go to unreasonable efforts 
In" pr esenting | their cases. There 
s should also bea teasonable basis for. ee 
concluding that a. further hearing on, 
will. be’ productive of the desired — 


adit - 
spects, 1 in. ruling that contestees’ évi- additional information. before. ee 


| dence* WAS” sufficient’ to negate the 
: ‘prima. ‘facie caseand, in any event, - 
a “refusing” ‘to make a tuling’ one | 
- way:-or the: other on.whether the: 


2 opening the evidentiary. proceed- cee 
‘ings. Cf. United States v. Haas, Ae 
80654. (February 16, 1967 ys. United a 
“States | Vv. oe Aste Gs anu- ae 
ary 18, 1966). a partes 

The Judge dia hot order. a hi ae 
ther hearing i ake this case, although Cees 
he. found. the. evidence. unsatisfac- ; co 
tory. on the, discovery i issue. Neither ae 


oo 68) 


iA Mee, : i 


= order a, fur ther, hearing. ee 


- quently, 


[4] The J udge’s action in’ failing 
. to rule-on the discovery i issue raises 
“questions. relating to the burden: of: 


with. the mining laws. entitling him 


to possession of the: claim. Conse- 
the ultimate burden. of. 


proving discovery: is always, upon 
the mining claimant. United States 


Jay. Springer, 491 F.2d 239, 249 (9th 
| Cir 1974), cert. denied, 419 US. 834, 
95. S.. Ct... 60. (1974) 5 : Foster: v. 

ee Seaton, supra. ‘When the ‘Govern- 
ment, contests the claim it: has only. 
the burden. of going. forward. with 

nee sufficient evidence to: make: a prima 
i facie case of lack of. discovery..and 
ne then. the affirmative: burden’ of dis- fe, 
proving the Government’s case by a8 

io preponderance of the evidence de- 

.. volves. ‘pon: the. claimant. td. “We 

shall’ point out the consequences, of 

_ the burden of proof in certain situ-. 
ations and the duty of the Judge, or 
Oo this Board, n-such cir cumstances, = 


Af the Gover nment fails to present 


ae prima facie CaS, a contestee by 


oo. “UNITED: STATES v. CLARION: We TAYLOR, SR., LAND. 
i pas GERALD: 0’ ‘CONNOR "a Ge | 
“ February 20, 1975 


. party | ee routed a further hear- 
- “ ing-nor has made.an ‘offer. of proof is 
Ot additional evidence. On the con-— 
trary, both have requested: that a 
ee, “ruling be,made one way Or. the other | 
- on the unresolved i issue. Therefore, © 
we shall, not; on.our own OES 


ID: 181, 
7 States. V. ‘Foster, 60 LD... A dee 
(2958): of? dy, Fos O8 ber. Vv Seaton, 


Pa 


“dinly 1 niotion. may. move. ee have - 
the case. dismisséd and then ‘Test. : 
‘The contest. complaint. would then. | 


properly be. dismissed because there . 


was. no prima facie case making al - 


evidentiary basis.for an order of | 


invalidity by lack of discovery, and 
ho other evidence in. the’ ‘record to | 
support the charges in. the. com- _ 


plaint. O ie United States v. Winters, 


: 2 TBLA 329, 889-40, 8 LD. 198, “ 
— proof in a Government. contest. By L 197 (1971). _ 
a locating. a mining claim and alleg- | 
ing a discovery of a valuable min- 
eral deposit therein, a mining claim- 4 
ant is asserting a superior right and 
title to the land over the United 
* States. He is the true ‘proponent of 


Bk rule or order that, he has complied 


[5] If “however, the contestes 5. | 


forward, even after filing a motion © 


to ‘Hiamniss, ‘and: present theix evl- 


dence, that’, evidence must be” con- i 


a enn as part of the. entire’ ‘evi- 
dentiary. record and. weighed i in ac- 


“cordinice with its probative values. 


bis failed to make’ a satisfactory f 
prima. facie case, or if its case-1s _ 
weak, evidence ‘presented by. con-. - 


testees which ‘supports the Govern-- 


ment’s: contest. charges may be used 


against the contestees, reg ardless of _ 


the defects - in, ‘the | “Government’s 
case, aoee States v. M elluezd, 76. | 
188. (1969) ,*. United * 


EG]. Where dvideted nee been} ‘pre "% 
ented. on-an issue: and: the Judge 


‘does not: ‘order & a further hearing to. 


resolve factual uncertainties onthat — 


issue, those. uncertainties, or. doubts, | 
must be. resolved, against. the party ~ 
. having the ultimate burden of. proof: 
| on. nthe | Asus, the: party pening. the : 


“get: Saelde® ca. “other ‘reasoiis, ‘Frank : 


Meliusz,: - IBLA ay (2870), 


ST 
ee ot nonpersuasion. ‘Thus, if die © 
< party having the risk. of ‘nonper=. 

- suasion | does” not. present. sufficient: 


evidence, to sustain his burden, he 
 thust suffer the consequences of his. | 


‘See. Marcum’ ve ‘United 


DECISIONS or. THE DEPARTMENT. OF THE: INTERIOR 


this « 


facie c case stoned of erence that MS 

a common variety. of. material was. as 
not marketable as of July 23, 1955, 
and the contestees’ evidence: pre 

ponder ated that it was marketable 2 


: failure ; namely,’ a ruling against then, the Judge should so rule and Soe ; 


' hirn on the issue upon which there | 
se doubt. 
: States, ABD F. 2d 36 (: Sth Cir. 1971); 
Johnson v. Bar ton, 251. KF ‘Supp. 
A aide (W.D. Va. 1966). ‘The applica- 
‘tion of the burden of proof is to 
~~ forestall unresolved decisions where 
- evidence has ‘been. presented ' but 
— there are. doubts or. uncertainties re- 
| maining. Therefore ey, where the Gov- 
- ernment has made a prima facie case: — 
206 lack of discovery, any doubt: on. 
_. the issue of discovery: raised by-the . 
“e evidence must be resolved against _ 
the mining claimant, who bears the 
- risk of nonpersuasion. ‘The Admin-~ 
istrative Law Judge has a, duty to 
make findings of fact and conclu- 
~~ sions of law on the factual and legal 
~ 4gsues raised ina ‘contest. See 5) 
U.S.C. 88 '556(c) (8), 557 (1970). | 
-. Where the. claimant has- failed to 
~ meet his burden of proof on dis- . 
. “covery; the . Judge must find that 
_ there has: not: been a discovery. Fos-. 
ter v. Seaton, supra. Such a finding 
os impels the conclusion’ that the claim © 
1s invalid, as discovery 1 1s a. sine qua 
ox non: of a claim’ s validity. a 
[| Where, however, the ‘con- 
- testees? evidence preponderates suf- 
~ ficiently to. overcome: the Govern- 
- “ment’s prima facie case on an issué 
© raised by: the: evidence, the. contest. | 
~ should be: ‘dismissed and a ruling 
on the issue made by the Judge. For _ 
: example, if the Government's re ima 


dismiss the contest where there is. i _ 
ho evidence | as to present. market- as 
ability of the. material. The'issue of © 
~ present ‘marketability not having Le 
been raised by the evidence could. 
~ not be decided, but there would be Cae 


ruling that ould: establish that ae 


| “prerequisite to the claim’s validity, — 
ie., marketability as of, the cer if 
Z date of July 23, 1955, was met. oe 
| ~The ~ foregoing paragraph — age a 
: sumeés that a patent application, has 
not been filed. If a ‘patent applica- oo 
tion has been filed, itisessential for . 
determine. 
whether all the requisites of the law. 
have been met. before. ‘patent may = 
issue. If there. has not been evidence =~ 
| presented on an essential issue, or 
issues, dismissal of the. contest will 
“not fulfill” this’ Department’s ‘obli- a 
gation to: act “to the end that. valid -_ 
claims may be recognized, invalid ©. 
ones eliminated, and the rights of . 
the public preserved.” Cameron Vv. 
United. States, 252 US. 450, 460 2 
(1920). ‘Therefore, i in‘a patent pro-* 
ceeding, | it would be essential to. 
oe order : a further hearing to. make a.% = 7 
proper determination ¢ on the essen- oe 
tials issues. pee te 
In the case at and oe ide. 8° 
concluded’ that: a prima facie. case. | 
had been presented that the material an 
from the claim’ was not marketable 
in. 1955, because‘ of the presumption. i 
arising. from lack of development .__ ae 
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a and sales”. “of. caateral Frome “the 
claim. The. affirmative burden. was. 
_ ‘thus upon ‘the. contestees to show 7 
|. that the material was marketable at. 
a: profit i in 1955. We agree: with both | 
. parties that in the circumstances of 
this‘ case the Judge. should: have — 
ruled on the discovery-marketabil- 8 
bee ity. issue: He found that the state 
| 7 of the record j is. such that no reason- 7 
able conclusion can. be. “reached 3 
> either way on the question « of mar. 
a ketability prior to. July 28, 1955. 


“This issue must. ‘be. resolved. The 


ss ‘Judge erred by not invoking the . 
on consequences of the can estcos® fail- 


ure to° sustain. ‘their © bur den of 


ee proof—risk of nonpersuasion—once 
- . he found the evidence i in equipoise, a 
rand. that. there was insufficient evi- 
~. dence to establish. marketability, 
- His decision is subject to reversal 
“because of this error alone.? We also _ 
note that’ he erred i in statements to. 
the effect it was unnecessary to con-. . 
sider. the _contestees’ 
> = ae quality of the material 


2 phe. consequence - of” he failure of the 


claimant to satisfy his burden of. proof. is’ akin 


to the determination made in United: States v 


a Carlile, 67 I.D. 417, 427. (1960), that: . 
. + a © ““[T Where ina. contest against! a min- hs 
a: ing elaim it is found that a valid discovery has’ 
not been made, it necéssarily follows that the 


Z claim - i's invalid, or null and void, without 


<4 regard to. whether the contest was brought as.” 
oe the. result. of an application: for. patent or in| 


the absence of an application for patent. % % eI 
“This position has been restated by this Board, 


“United States v. Bartels, 6 IBLA 124. (1972). 
“. While Carlile dealt explicitly with. the form 
of the order to be issued after a contest: hear- | 
- \ing-and the legal:consequence. ofa ‘finding’.of 

rans 10 discovery,.. it clearly: demonstrates that — 

7 when. it’ is: determined a ‘discovery..has not 

‘been inade . the. ‘claim: must’.be declared: ‘null. - 
- and: void: and. EODnOr de. <anepended. in a Tegal. ae ee 
; eS an * discussions s with the claimants, that - | 


| i limbo. ‘4 ee 


evidence on 


—. the Government’ ‘did ict oe 
‘make a. prima, facie case that. the | 
“material was. not of sufficient, quan- 


tity and quality, as all: evidence 3 in < 
the record going to matters in issue’ - 


relative to the: discovery test must a 


be considered. Zd.. % ae 
We shall now conde ccintastees? = 


“contention: that’ the claim is valid 7 


because the evidence. satisfactorily | a 
shows a discovery, and: ‘Telated_ As- ea 


| sues raised by both parties. 


Much: of | ‘the'- =i udge’s’ dedlaton - 


: criticized the Gévernmient’s prima, os 
facie case: Some ofthis criticism is 
“misplaced because it” would place: an 
- impossible burden upon'the Govern-— a. 
ment to present evidence to negate 


all possible: aspects of the market- 


ability-discovery test. Tf the. Gov- 
ernment showed ‘that one.essential - 
-eriterion’ of the test was*not:met, 
this was sufficient to establish. ae 
“prima facie case. Such evidence was. | 
presented here. The mining engi- - 
neer. witness for the Government in 
_ this case testified concerning his ex- 
 aminations: of the‘ claim in 1969, 
1970, and in 1971 :(Tr.:9, 14-17). He 
observed there had been no removal | 
cof materials from: the-claim other. < 
than minor amounts ‘which he be-" 
lieved due to assessment work (Tr. ° 
5} “He indicated the only workings So, 
on the claim‘ were made around 1969: - 
andi in 1972, He. met with the ‘con- | 
_testees and discussed whether they. 
had satisfactorily established amar- 
ket. prior to July 23, 1955. (Tr, 17). 4 
He. offered his opinon, based upon 


his examinations of the: claim: and. oa 
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7 a prudent’ man nn not be justi 
fied in spending time and money in 
.. the hopes: of developing a valuable’ -u : 
- mine -because a. market’ was not 
established. prior. to J Inly. 23, 1955 | 


a Biss 19). 


*. The. Government's expert. wits 


ness? opinion was based - upon. an- 
x adequate investigation. of the claim. | 
le as supportable, and. sufficient: toe 
Core establish | a prima. facie case. that 
thers. “was no ‘discovery. United : 
States ¥. Winters, SUpTAs 
[8] To emphasize, in making. ae 


Fe prima facie case,-it was only essen- 
— Swain, 


1968). as 
Pike: it is. cae toni ie 
‘the mineral. examiner’s, testimony 
that there had been no material sold — 
from. the. claim prior to July 93, A 
1955, nor since that time. The evi- 

. dence also. showed there had been, no - 

- development ‘of the dlaim. ‘These 


tial for. the miner al examiner to es- 


» tablish that the claimant: had ‘not. 
prior to July 23, 1955, in fact, met. 
the. criteria. used. in Abiemninide i. 
as marketability. “Tt!-is. not: ‘essential | 
» that the. testimony. prove. conclu~— 

“sively that the material could not be — 
marketed at-a profit, The examiner's. 
failure to testify. about specific 
and. certain other 


prices, «costs, 
aspects, of the: marketplace: at that 


time would be harmful to the Gov-: 
. ernment’s case only: if such informa- _ 
| tion. was essential’ in order to rebut . 
_ the contestees’ showing of market-~ 
ability. Lf the contestees fail to show _- 
that. the. criteria. of ‘the. market-- 


7 ability. test. have. been. satisfied. be- 


- fore ‘the critical time and thereafter, | 
ole would not be: essential. to show . 


more. specific. evidence: as: to. the 


| s seossanh eS _ ‘Also, ‘it 1s not a 


sees “aDhis: is . net. ‘to. say - that the Givertinens 
~ could: not intraduce ‘such evidence in. making 
la prima: facie - ‘ease, -or. in: reputtal.. Indeed, “B- 
"stronger case would: be made* by. doing so. | 
Three cases. illustrate the risks in the - ‘Gov- 


oer ernment’s: failure to: present specific rebuttal 


> evidence | regarding © ‘marketplace - conditions - 
: . where ‘contestees Offered opine and other. . 
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: Co oston, 


(1972); 


material — 


-  Untted. : States : A 


[82 LD, 


% Gorarnraatit miner a examiner who. 
| is required to do the: discovery work 


upon. & claim. United States. v. 
A-30835 


- facts raise the presumption that.the ... : 
marketable, “ 
- Osborne ve. He amanit, 37 ? F. Supp. 
OT (D. Nev, 1964),. 


was: hot. 


~ Appellants contend, howey er, ae . 


their evidence  Svortides this pre- 


sumption. ‘Their. evidence shows the 


following: only. Some. spade work — ‘ : 
had been done on the. claim at the ss 
~ time of. location.- (Tr. 60); and no 
dr ul tests. were: made until 1958. (Tr. ee 
. 56), which tests. would: be necessary | 
dn order to: ascertain. whether. there _ 
was: sufficient quantity. of the mate- ; 


“evidence - ‘On - oe Veiae: ve United het 7 45 
1972) ; Pig” * ah 
United States +, Gibbs, 13-TBLA 382: (1973) 5° aan 

9 IBLA T7208 
(1973): But. compare these with. United States Mig 3 ey 


States, 457 F.2d 1202 - (9th Cir. 
_Harenberg;: 


Vv. Block, 12 IBLA 393 (978). 


: (February 23) co 
1968). Tt is only necessary that, he a 
examine the exposed areas. ‘of a 
oa and the workings: ona claim. - 
to verify if a discovery has: been ie 
made by. a mining claimant. United 
‘States Vic: McGuire, 4. IBLA BOT 
United. States v. ‘Laing, Boo” 
IBLA 108 (1971) ; United Statesv..~ 
Gould, A-30990. (May 7, 1969); 
United. States -v. Smith, A-30888. 
(March 29, 1968) ; United. States Me 
A-80026- _ Dsegmber 30, i: 
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a ae on ‘the. dlaim a develop a a mine: 
ee (See testimony by contestees’ engi-» 
--neer, Tr. 7 1-76.) . Also,. claimant’s 
engineer estimated there were 214. 
.. milion yards, of gravel on the claim, 
but this estimate was based upon the © 

~ drill test: data, obtained from. 1958: 
to 1965. (Tr. 73, Ex. A). Contestee 
Gerald: O°Connor. testified that he 
signed a lease in’ May of 1955. with 
a representative of two construc - 


tion firms for sand and gravel at a 


: royalty of 7 Ye cents per ton, with a 
guar anteed minimum of $2,500 per 
Year: (Tr. 48-49). ‘The lessee, how- 
oy. ever, never paid any money,. never 

_ did any - work on the claims, did not 

-. remove any) material therefrom, and. 


__after-two years the lease was termi- 


“a nated: (Tr: 50). A copy of the lease 


Was. not introduced. into. evidence 


. ; (Tr. 49) and, therefore, all of the 
~ obligations. oe the gue to the 


| lease are. ‘unknown. 


—. O'Connor testified that in 1955 fe | 
ie was. not. familiar with the. price of. 
me common variety. of. rocks and there- 
fore felt. the 714 cents a ton pro- 


vided by 'the lease. was satisfactory 


oe but later figured it was too ‘cheap 
. ee chee 64). Although he offered a 
he general opinion that. he probably : 
~. eould: have sold. gravel from. the 

claim, at a profit, his: entire. testi- 
oad mony. destroys, this broad : -conjec- 
ture. Rather, it supports ithe con-: 
ees. clusion. that: the local market was too 
spotty. and. too ir regular to support. 
a sand and. gravel. operation. He 
turned. down an. offer around 1935 
ee because the. price was. too low (Tr. 
ae 52, ede and. did not develop. other 


States v. | Kottinger, 2 
16- -17 (1978) ; Unted States y. Bar-— ‘ 
rows, 16 1D. 299, 306 (1969), aff'd, — 


(9th Cir. (1971); 


local market. ns becins ‘this | 


possible sales would. be too. idiscon-. os 
tinuous. and - “small. to allow for oo 
‘steady. production. and a Tealistic aa 
profit (Tr. 64, 67-68). ee 


‘[9] Also, the Coueony indicates: : 
that much of this. ‘sporadic. market Ps 
was for use of the material as fill, 


base and landscaping, which the De- 
partment has held not to be yale 2. 
-idating uses. United States y.. Bie ° 


nick, 14 IBLA. 290. (1974); United 
14.TBLA. 10, 


Barrows v. “Hichel, 447 F.2d: so 


Hinde, A-30634. (J uly 9, 1968)... 


O’Connor was not in.1953_ or oe 
thereafter in the. sand. and gravel a 
business ; he runs. a service. station 7 


(Tr. 56). The essence of. his testi- : 


mony as to why he did nothing fur: ©. 
- ther with the claim. 1S ee he it 
wanted to wait and hold the. mate- 
rial until | it could be sold at. a ao 


7 tion ould iner ease er ‘that: ihe 


nearby City of Colorado Springs a 


would. grow and increase the de-" 2 
mand (Tr. 67-68). ‘This same Tar 
tionale was. given by another: wit-~ 


ness for contestees, Mr. Frank. 


| Washam, who had been in the sand | 
and gravel business. from 1950 to ~ 
1972. He also gave a broad, opinion: a 
that. the material could have been. 
marketed, ata pr ofit: in 1955. ‘How-) is 
ever, his more. specific testimony 
shows that this i is a, very, optimistic — | 


opinion. . Indeed, he indicated. che a 
would not have e operated from the 


United. States v Wig : 


_ ania at. that, ce a heealise a ed . 
sources nearer to Colorado Springs, 
He indicated. that there were no | 
-- substantial pits in operation in the’ 
| ~ area. of ‘the claims in 1955; ‘that, : 
is ‘sinall - users could get their. supply 
from. road cuts in the area, and that 
in 1956: ‘there were. only two large 
oe pits near. the» city of Colorado. 
ies Spri ings. (Te 86). His | testimony 
- . supports’a conclusion that the mar- 
Ket, demand for material has.in- — 
- creased recently as gravel pits: near 

Colorado Springs have become ex- — 

hausted and also because of. the 


growth of that city and mountain 


“. communities near the claim (Tr. 94, 
100). From his testimony it is ap-. 
- parent that because of the increased 
costs for hauling the material, the | 


_- contestees could mot have success- 

ne fully competed in the lar ger Colo- 

ado Springs market area until 

: closer sources were exhausted (Tr. 
89, 9B). | 

Although Mr. ‘Washiain gave his 


opinion ‘that the: contestees could - 
~ have sold an average of 500 ,000 tons. 


_ of material a year from 1955 to 1965 


(Tr. 90),.the support for this opin-- 
ion is lacking. In making this opin- © 
ion, also, he did not distinguish be- 
tween uses of the materials recog- _ 
nized under the mining laws before — 

_ 1955 and other uses. The: ‘possibility 
eos that material could be sold for pur- 
a _ poses which ordinary earth may. be 
-.. used, such as fill, may not be con-— 
— sidered-in determining the market-. 
~ . ability of a common. variety. of sand. 
< and gr ‘avel because such. purposes 
were not: validating uses. recogniz~ - 
- able u under. the : mining laws, even 
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er - 2 


‘prior: ‘to ihe Sure eee Act. ae i 
United States. v. Barrows, eupras. E 


United States v. ‘Bienich, ‘Supra. 


- Contestees contend. that. their ore ae 


dence meets all of the. criteria of the a 


‘marketability test. set. forth in — 
United States v. H. rarenberg, 9 De 
—IBLA 77. if 1973), and United States - 
vw (Gibbs, 13. TBLA 382 (1973), 
: where. there had’ been development. Hae 
on other nearby. or adj oining claims,. ~ 


but. no development. on. the particu- : : 


lar. claims involved. ‘They contend | : 


that, in those cases: witnesses of the . 
claimants stated they were. holding : 

the materials in. reserve for reasons 
that had nothing to do with market- 
ability, but, rather, concerned their 


own lack of “economic necessity” to. - 


develop the claims: They contend 
that as. O’Connor was running a_ 
service station, he had no financial 


need to develop this claim and the . 
same rationale should be applicable 
here. They also assert that although — 


Rocky Mountain Paving Company, 
Washam’s company, was satisfying « 
the market’ need at the time, this 


indicates there was a rane de- 


mand and the fact-it was being well 
supplied by others does not matter 


ig under the Gibbs r ationale.. 


We must reject these contentions. 


“We need not examine the rationale 

in those cases. because, despite the 
broad dictum j in Gibbs and A aren- te 
berg, the facts of those cases aré 
distinguishable from those here. 
‘Furthermore, the implication drawn, ok 
‘by contestees that the criteria of 

bona fides in. development and pres- 
ent demand for the material from 

the claim are no longer ecessiry ee 


ee i 
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33 since. a arenberg; Gib ie and also 


Verrue. ve, Onited States, Supra, is 


‘not. true. The Department i in Haren- 
berg. and. Gibbs, and the Court in- 


Verrue, recognized - the marketabil- 


ity standards and burden of proof 
-set.forth in Foster v. Seaton, supra. 
As they did. not. purport. to change | 
the standards, none of the market- 
a ability standards and ‘burden. of 
oe proof - 
ye “changed. ‘Those ‘standards. and re-. 
ots quirements are well- founded.. | 
cued OE particular interest on. a oe 
~~ sues of present specific. demand for. 
the. ‘material from. the. claim and 
bona fides in development. is. the. 
_. most recent pronouncement. of the. 
‘United States Court of Appeals for _ 
the Ninth Circuit in Clear Gravel 
ra Enterprises, Ine. v. Nolan Keil et 
"al, No. 72-2396 (filed October 9, 
i974), aff'g, United States Ve: ioe ‘ 
Gravel Enterprises, Ine. 2 TBLA 
B85. (1971). ‘The Court in Clear Gra-: 
con eb at 2 and 3. stated. with noe to - 
a sand and gravel claims: on 


‘requirements _ have been - 


a. While the marketability of the qifisrel 
: oe have. been. demonstrated _ by the 
a Se Appellant, by a ‘showing: of its accessibil: > 
ity, “its: proximity to the market, the. 
demand ‘for it and by the ‘Appellant's 8 
bona fide. efforts to develop the claims and 
Ve 3 compete. in. the market with: the pr ‘oduct 


: extracted from those. claims, nonetheless, . 


es the record demonstrates that Appellant’s © 
- evidence fell far ‘short. of the required 
7 ‘showing. Instead, ‘the evidence indicates 
_-. that although » Appellant | had | between 
| 1952 and. no later. than 1956 leased -all 
sixteen claims to the second. dar gest sand: 
and ‘eravel-producing company “in. the ; 
ae area, ' that. company had mined: but one. 
ek those claims, and the, one being mined. 
Was neither of the two claims here in- 


volved. Other: évidence pea at the ee 


time of the hearing before the Hearings, 


Examiner ‘further. demonstrated: that: the. 


~one. mine being operated. ‘provided. suffi- ce 
cient sand and gravel to meet the. needs go 
| of. the market and. that’ AG: could. yield. 7 
a: Sufficient. quantity, of sand. and. gravel ee 


to provide for any’ increased share of the 
market to its producer." i mes 


A government. geologist. testified pre - 
he had: inspected. the: claims and. that: in 2 


his opinion, the sand and gravel could not 


‘be extracted, removed and. marketed ‘ab 
a apr ofit’as of July 23; 1955. A government as 
‘valuation. engineer examined the claims, i. 
and because a 1955.market. had not been =~ 
- demonstrated for the materials on the ~ 
claims, he, too, reached the. same > conclu- a . 


sion as the geologist. _ oe 
Of particular. significance § is “the otk: a. 


othe. quantity. of: Appellant’ S. other. sand - 


and gravel holdings in the.area, when — 
combined with the state of the market, 
were such as to deter the Appellant from oe 
expending money and. effort to extract — 


and market the sand and gravel fr om. the 


claims. in. question. from. the time ot loca- 
tion in 1946 until. approximately 1963... 
‘In. fact, - the Jack of: development: of the .. 
claims were such. that as. of July: 2By 
_ 1955, the. Appellant had not even con- sa 


structed : a road to them.» os 
“Based - upon: the record - patos: ite we . 


~ Conaa that the District: Court was cor _ 
rect in dismissing the action. by: sway. of =. 


euaimasy Ji fudgment. [italies: added. i 
The. ‘Court’s. 


~ Hammit, “Supra, i“ 
“credibility. of opinion evidence. on ae 
the marketability. of common vari- 


ety. sand and.gravel deposits. Simi- 


larly, there is not. credible evidence, 
vin the: present case. co 
The contestees’ ae io show a 


) é demand for the material as of © 


vious fact: appearing | from the record that. 4 if 


decision. in | Cher: : 
“@ravel i is In. full accord with the Tae: 
tionale. of the. court in: ‘Osborne. Nes iG 


eee 


- the — 


te 80. | DECISIONS. OF THE. DEPARTMENT: (OF THE INTERIOR: 


oe J uly’ 23, 1958, is a Gh t satisfactory, a a8. a 
A - concluded. : 
eh Q’Connor’s testimony. ‘of the lease. : 
ves arrangements. does not establish a 
a demand for the material. The fail-* 
sare to present. a copy” of the Tease 
~. jimits any, weight : such lease might 
be accorded in: demonstrating a de- 
mand for the © material. 
i) States :v: ‘Block, 12 IBLA. 393 — 
a. (1978): If anything, the fact noth- 
ing was done by the lessee. tends to. 
_ support.an inference that it was not — 
marketable at that time, rather than | 
the converse being true. This is.re- 


vd tidge,” ~ indeed, 


aS inforced by the fact. nothing further — 
_ - was'done with the claim, other than 
gy few drill holes made in 1958, until. 


s “ment. work, the claim lay-idle. for 


some 13 to 14 years after common 
an varieties were. declared. to" be no > 


longer a. valuable mineral co 
minder’ the mining laws. o 


- Furthermore, to establish that the : 
| ‘dlainaint | was ina position to mar-_ 
Ket. material from’ the claim prior to — 
. ;, 1955; he would. have ‘to 
- know whether the material was-sal-_ 
aa able. This. would include informa-) . 
tion that it was of a marketable — 
quality and in ‘a quantity sufficient 
_ to warrant development: expenses, 
as well as other pertinent informa-_ 


. July * 23 


; tion —. the’ Crick tea 


United = 


‘Excavating. 


Such ‘nforwintion was: noe chown acs 
cece 1955 as evidenced: from ©’Con- | ~ 
“nor’s testimony showing his lack of 
knowledge of market conditions’ Ata. 
that time, and also because no test- 
ing’ or drill holes of the material | . 
from the claims had been made. at ae 
that time. | pes. 
The: Gannath it. the ‘Govern: a. 
--ment’s examiner—must ascertain by s 
workings, : drill tests, andthelikeon 
the claim, prior to Jilly 23, 1955, 
‘that the quantity. of sand‘and gravel ae 
‘on-a claim was sufficient to persuade 
a pr udent. man to expend his labor 
“and: means, with a reasonable. pros- ne 
pect of developing a valuable sand. 
and gravel operation. United States 


as 1968 and 1969, when ‘O'Connor tes- V. Henrikson, 70 I.D. 212, 216-17 


| » tified he “Found. a buyer. :for the - 
_ elaim, ~ the” Colorado” 
ae Company, which was going to open .. 
«a eut until the Forest Supervisor . 

stopped the contestees from going a 
ahead: (Tr. 55).:Ehus, except for a — 
few ‘drill holes and’ other asseéss- 


(1968), afd, Henrikson vy. Udall, 
850 F.2d 949° (9th Cir. 1965), cert. 
denied, 384 U.S..940 (1966). In 
H envikson it was not. sufficient that 
drill tests. and workings had estab- _ 
‘lished a sufficient quantity of sand ee 
and gravel on an adjoining claim, he sy 
- when there were no such’ ‘tests or 9 
workings on a-claim declared ie 
valid for failure to meet the pru- : = 
dent man- ‘marketability test. Be- 
' cause’ the contestees in the present 
case had likewise failed to establish ~~ . 
the necessary © information, upon. 
which a prudent man. could.deter- | 
‘mine the character of the deposit: by -. 
J uly 23, 1955; the prudent man. test ee 


was: not satisfied at that. time. 


~ [10] We: find no support. fore con- ae a. 
-testeos’ contention that the claim 
could: be recognized. as being held vee 
for a reserve. In effect, contestees 
are e trying to pute the proverbial cart: oe 
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“ig ecognizable _ purposes. 
oe they’ had no. business — in “1955 for — 
_'. which they needed to hold a reserve, 
hor have ‘they ever been i in the sand” 

ae and | or avel business. O'Connor ap- 
“par ently | “had not. | 
market prices in 1955. ‘The con- ° 
~_-testees’ of. the ~ 
= -¢laims was not. because” they ‘were | 
.. extracting and selling other mate-: 
_ Bals, but’ becatise O’Connor wanted 
to wait to see if the price for mate-. 
rial: would. rise and. because he was- 
not assured ofa continuous demand 
2 for the: material, “While in hind-. 
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a i the hots se, “The re rule” 

_. Jimits the amount: of mineral land 

/ deemed valuable by, a: discovery. Tt. 
~ cannot come. into operation. until a. 

a been established. on 
United States v. Stewart, 5 IBLA 

89, 58,79 LD. 27, 34-35 (1972). Tt 

isnot, therefore, a ‘gubstitube for dis 

-... covery. All of the criteria of discov- 

“very; including the marketability cri- 

_. teria: for sand and: gravel deposits, 

~~ ‘Inust be satisfied prior to July 23, 

1955, for a common variety of a 

3 and sravel, before the reserve issue — 

oe may. even be considered: Td. ‘Such | 

_ criteria. have not: been satisfied in, 

et ee - = from the claim is contradicted ‘by — 

‘the more. specific testimony which 
tends to show that. development’ ‘of | 

the claims’ in 1955. was: not ° WAT 


discovery has 


this. case, 


| ‘Although’ ‘oontesteds. have: now. 
= shown, that the gravel - is in a. 
- quantity and quality that may meet < 

. marketable criteria for certain uses, — 
~-. this was not established by ‘them | 
. until years. after 1955: Thus, i in 1955, 

~ they did not have ‘sufficient. inifor- . 
mation to know ‘whether the ‘mate- — 


rial could be. used i in the future for 


nondevelopment 


Likewise, as 


investigated | 


: sight, as a. a practical matter, “it may” . 
have been prudent for someone to... 
hold material until closer sources to 
_ the market were exhausted, in 1955. 
this hope of future potential pr ofit- a 
able sales was speculative. A mining» — 
claimant’s. desire in 1955 to hold a 
“claim. for’ speculative purposes in: . 

the hope’ that:a future market will. 
develop to warrant development of < 
the’ ¢élaim does not. satisfy the mar- | 
ketability. test. Barrows ve Hickel, ae 

447 F.2d 80-(9th Cir. 1971). oe 


“Tay. The ‘general” opinion testi 


mony-on ‘the possibility’ ofa claim-. 


ant’s ability to market the material 


ranted - under the marketplace: con- 


‘ditions at that time and, therefore, _ 
it is not credible ‘evidence. See 
Osborne | ‘ve Hammit; | 
stretch the prudent. man- “market- 

» ability test'to cover such facts would. . - 
completely negate the clear ‘inten-. 
tion of Congress. by” ‘the Act of. 


‘supr ‘a. To 


July 23, 1955, to close. common — 


varieties: of anid: and gr avel and 

certain. other. materials to location 

‘under the mining laws, and make 
them disposable only by sale under — 
the: I Materials Act> (380° U.S.C. § GOL": 
: (1970) ). Coleman v. United States, oe 
Supra. To. accept: the: unsupported 
conjectural. opinion. that,.a person 
could: haye profitably. marketed the 
material from these claims in 1958, cee 


; ponderating ‘establishment of. f the - 


st declared: invalid. 


oe oe | DE CISIONS: 


; eee oe  taiketa bility in ‘this. case, 
— would make it impossible to refute 


the supposed fact and would, in. 


ie effect, transfer the risk of nenper 2 2 — a Se 
Sar suasion from the. mining claimant’ ~ 
to the Government. Tt. would also. - 


ketability test. set forth in the Act- 
- ing Solicitor’s S. Opinion © “quoted, 
| supra, and | in, Foster’ v. Seaton, 


‘SUpra, to-assure that claims for com~- | 


_mon. varieties: of materials found i in . 


tes wide abundance. will be developed 
for mining purposes: and not for. 
ae other: purposes. We. cannot ascribe. 
—.~ to any such eresion of the market- 
ability test. | | 
| Conic) had not established ne. | 
3 character of the deposit i in 1955. ‘Iti is» 
also, evident from the credible evi- 
dence in this. case, that the addi- 


tional criteria of the marketability. 


_-test-were not satisfied as there was 


a no bona fides 3 in development, there . 


Was no showing of a‘present demand. 


- for: the materials from the claim in™ 


1955, the claim was not. well situated 


, to. ‘the. larger market: area, at that: 
" time and the closer, local market 
“was ‘sporadic. and, would not serve 


aed to make. a profitable. operation. De-. 


a spite conditions ow, the prudent 
man-marketability. test. was not sat-— 
isfied as of July 28, 1955, as. required . 


. : te sustain. the. claim, and it must. be. 


‘Therefore, pursuant: ‘to the au- 
: thority’ delegated: to. the Board: of 
Land Appeals by the: Secreta ry of 


the Interior, 43 CFR AY, the deci- | : 
os Aion appealed. from i is reversed, and 


OF THE: DEPARTMENT or THE INTERIOR | 


| 7 To concur: 
: destroy the safeguards. of the mar- | 


eke Ute ‘Park: Ne. - mining hin ~ 


| is declared null and vod. 


| Administrative rf fudge. | 


* Marri Birios2: 


| Administr ative oe. or - att 


“ADMINISTRATIVE yu DGE 


_STUEBIN G CONCURRING: 


While. not in full. accord. with - 

“every | statement made j in. the major- 
“ity. opinion, I agree generally with 
the rationale and the: result. 
_ purpose of this: ‘separate. opinion is | 
not to delineate my differences with - 
the majority opinion, but rather to. | 
express the basis for my concur rring a 

therein. | ) a ee 
First, ‘the ‘Kshintnistrative: oo oe 
J udge. peboenived that, the contest- 
-ant’s evidence, showing: there was 7 

no mineral development or sale” OF: x 

materials from the claim raised. a 
presumption. that there - wasnemar- 

ket, and ‘that this was sufficient.to 
~ establish: a prima faicie case. United egy 

States - We. 
| (1973). In light of: this, rT believe 
that the J udge devoted. entirely, too 


Gibbs, 13° TBLA . 382 — 


‘much concern and emphasis to his: 
finding that the contestant failed to. 


. make aprima facie case which 
~ related directly : to the quantity. and 

quality of the gravel on the claim. 
Itis only. incumbent. on the: contest- = 


‘ant to make one prima, facie CASE, 


which the contestant succeeded in 
doing. by raising: the, ‘presumption ee 
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a that the rantoral was not mnatketa- | 
a ble: on the critical date. The ‘non: 
2 marketability thus shown need not: 
| - relate to the quantity . or quality of | 


the grave el; It could have to do with 


. the sbaeric of a demand, see United 
a “States. Ve Bartlett, 2. IBLA O74, 73 
2 LD. 178- (1971) ; ;, or some physical 

- -element which would make. mining 
costs prohibitive, United States v. 
79 LD. 457 
(1972) 5 or because ionger hauling .. 


 McOall, 7 TRLA 21, 


: costs make the material noncompeti- 
tive; as in United States v. McCall, 


 -L-IBLA: 115, 119 (1970). There: .- 

22.4 LORS, the ‘qoritaatanit was under no 
 ebligation. to. supply: evidence that 
he, quality: of the gravel was sub- 


standard or. that’ the. quantity was 


“in8uflicient ¢ on ‘the Ute. Park. No. 1 | 
a The contestant: might even 
om have. adduced’ evidence. that the 
quantity. and. quality were excep- - 
tionally good. without destroying 
the prima. facie case. that’ the mate-- ° 


a claim. 


rial: was. nevertheless nonmarket- 


: able on the critical date. The con-. 
testant having made a, prima facie | 
case, it then devolved. upon the con-. 
testees to rebut that case by a ‘per-- 
—. . suasive showing that material from. 
the: claim could: have been: mar keted.:: 

2 “ats a profit | on the. critical. date and = 

i “that: such. marketability has con-. 


tinued ‘without sub stantial interrup- 


tion, BG the contestees had succeeded | 


: inthis, they. would have been en- 


a titled to a ‘finding that their claim. 
Was: “valid. Having failed. in’ this, 
oss however, the. claim must ‘be held. in- 


valid. There is: no way to. avoid:a 


Bs determination of the issues -pre- 


course, 


sented phere ‘ail of the available 3 | 


evidence going to ‘the. merits: (OE 2 


those issues has” been oe and . 


fairly heard. as a de ac, 
‘The crux of the j udge’s 5 error. ie Le 
in the following. quotation from the i 


decision: : 


- While the contéstads: have. destroyed the 


inference that. the gravel. could. not have = 
been marketed at a profit in 1955, they 


have not: presented sufficiently. detailed — : 
evidence to support the. conclision. that 
“a person of ordinary prudence would~ ° 
_ have been justified in working the ‘prop- Se 
erty prior to July 23, 1955, witha reason; 
- able. prospect of. success, in. developing a 

"valuable mine. A, reasonable prudent per- 
SON. would certainly have to have more ak 


infor mation. than that presented by. ‘the. 
contestees in order to- reach a rational : 


decision as. to whether: the market and 


other ngs were: sueh as to: warrant the oy 


1It is possible ‘ nypotnesieea Py ‘situation ou 
which @ mining claim contest could: be: prop-- 


_ erly dismissed without a-ruling onthe issues ._ 
after the contestant had offered ‘an apparent... 
' prima facie case: For: example, if ‘the prima ~~ 


facie case. of “no: discovery”. consisted. exclu-. 


sively. of the testimony: of. contestant’ § expert ; 

“witness that ‘he had examined tlie ‘claim ona | 
certain ‘date, made | ‘Specifie observations. and . 
formed an. expert opinion based thereon, | that a 


opinion and ‘the prima ‘facie case could be ‘re- 


butted by the contestee* $ showing that on ‘the ~ 


date in question the contestee’s. witness. ‘had. 
been: off on a: frolic and. detour of his Own, :. 


.. that: he had: never ¢xamined: the: claim..at all, 


atid; that his entire, testimony” was. perjured. ba 


Having established only: this. and tothing "s 
more, the contestee would, upon’a- ‘proper 
motion, be entitled to a. summary dismissal’. ” 
‘of the ‘contest ‘without any ruling as to the’ 
issues relating to the merits’ of ‘the claim. Of ~~ 
such. a’ dismissal would be without — 
‘prejudice to the Government's. rig cht to. bring. 


another. action. to ‘test ‘the: validity” ‘of - fhe ae 
claim. The distinction. between the. hypotheti- _ 3 


eal case and the one at bar lies in the fact. o 
: that where the contestee’ attempts | ‘to rebut —. 


the: prima: ‘facie. case.-on’. the: merits. of the — 
claim, it can.only do-so by. a preponderance of ~~ 


: countervailing evidence, 


os dovetipment of “the property. “(Ttalies.) 
added). a ee 
Dee. “pe. 12. ee 


| Where. a prima, cee case vor in- 
: validity; has been: made by’ raising - 
a presumption that the material was _ 
~ not marketable | at a profit on. the | a 
critical ‘date, that presumption. cai no comprehension. of whether thes. > 
only be “destroyed” by a. preponder- 
ance of evidence which establishes — 
that the material -was in fact mar- . 

ketable then. ‘The procedural and — 
; evidentiary rules which govern con- 
tests. must. not be. SO. eqnstruéd that. ; 
nothing can be decided: after all the 


been accomplished. — 


italicized sentence 


cision to proceed | with development 


of the property; they-cannot:be said: - 


“at. that time to have “discovered” a Valuable mine. On that basis. orbs "ig, 


he should have. held that. hey baa | 
“not. effected a discovery. and. ate: 5 


valuable deposit. - 


Certain kmowledge of the pe A 
= and its economic, worth is inherent _ 
~~ in the act of “discovering” a “valn- 
. able. deposit” of that mineral. This 
includes’ a recogitition’ of the min- 
~ eral,: a. general. “appreciation of its’ 
uses, and. a sufficient, understanding 
of the economics, of ‘exploiting, the” 
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in: the above — 
quotation from the J udge’ s opinion. | 
If, as the J tidge found, the con- — 
testees. ‘did not have enough infors 
‘mation about the gr avel deposit on. 
which they could have based: a ‘rea= 


| ble, rational. and - rudent de- ~ | 
pai P tial toa pr udent man’s formulation. e 


of. an. expectation. of developing a_ 


ae 


182 LD: 


Smineral as seal. Sabie the finder. 7 “ 
| to make an informed preliminary 

| judgment as to-whether the. deposit 
“is economically valuable or not. One | 
who merely’ stakes outa mining = t 
claim on. speculation, without ao Cae 
ing what the land contains, or with 


~ located. deposit i 1S, economically “val. a 
; uable,’ ua as required by statute, can. a 
| hardly be said.to have “discover ed? : 
a valuable mineral deposit. as.ot that. eed 
“ date, even though atsome later time - 
ita is lea ned that a valuable mineral - 
| deposit. actually: does exist within. — 
the limits of the claim. In determin- ... 


evidence of both. sides has been. pre- a 


sented, ‘because such a result: con=.: ing whether a mining claim has been: 


verts a. “quasi- judicial ‘proceeding . Validated by a discovery of a valu-. 

a into an exercise nm futility. The. trier 

~ of fact must allow himself to be per- | 
‘suaded. that one. side or. the. other » 


_-has- prevailed, or else nothing has | 


able mineral deposit, each case must | 
be examined on..its own facts by. 
applying. the. prudent. man test, + 
which includes a consideration of oo 

| | _ economic factors upon: which a pru- 
The. answer is: suggeste d by: the ne dent Man's. expectation of develop-. 
ING @ valuable mine would be based.. 


United States-v. Hines Gilbert Gold z 


Mines Co., 1IBLA 296 (1971). 


In the instant: case the. Adminis- =, 
_ trative Law Judge concluded that. ~ 
on J uly . 93, 1955, the - contestees i. 
lacked the ae information essen- 


the claim i is invalid. 


Additionally, in his récapitula- . 2 
: Gor of the evidence the J udge made oy 2 
the following analysis: | 


“The above’ testimony would § seem “to: aes 
dicate that, while there: inight. have been: zs 


some market for the material in 1956, te os 
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: market 1 was. not Sitch as es warr ‘ont a per 


; son of ordinary prudence - in proceeding 
with the development of. the. claim.: It | 
-- Appears, however, that: the: mining claim- 
ant, who. runs. a garage’ and service | sta- £ 

2°. tion, was not, at that. time, particularly. 

. familiar:with the market: conditions’; -that 
| he had not made any survey or analysis. 

of the market: for’ the gravel from the 


effort: “to: ooacas gravel. 


added. Di. 
‘Dee. p- 10, 


adequate information. 


| “Moreover, as noted i in the maje ore : 
ity opinion, O’Connor. testified that Fs 
he was holding the claim in the be 
het. that inflation would make -it.. 
more valuable and in’ ‘anticipation : 

_ that the. growth of the City. of Colo-— 

] rado Springs would have the game 
effect. He also testified that he made 
No attempt: to sell material to the. 
cae “Highway 


‘Department. 


Wwe knew was. coming in the a2 


oe. “tare ** (Tr. 65; 66). This spec- 
i. ulation on “the future growth of a 


nearby city” and. upon future high- 
- ay: construction’ in the-area brings 
the case - into close: kinship: “with 


: i United: States'v. I sbell Odnstruction 
Co., eS TBLA| 205, 73 LD. 385. 395 


in 1955 
wee because. we was waiting for 
| “the highways to be changed, which: 


(197 1), “tn thats case we id that - = 
sand and, gravel claim could not be — 
treated as yalid: on ‘July DER 1955, _ 
where it: had no. viable market, hut ° . 
was being held’i in anticipation. that." 
community expansion. “would even- ~ 
tually create a market and -reduce 


| a hauling costs so. that. future devel- : 
claim ; “and that he: ‘was’ expressing opin-— } eS 


ions as. ‘to marketability and: profitability _ 
onthe basis of limited. information gained | 
ts from a. few. individuals who. had con- 
a tacted him on an occasional basis in an. 
* {italtes Z Z 


opment would be feasible. . i 
~The strongest. testimony on “be- = 


“alt of the. claimants was ‘presented 
by ‘Frank 0... ‘Washam, who. was 
president . | 


Ok Rocky. “Mountain 


Paving Company, | “of . Colorado 


a ss : Springs, 1 in. 1955. He stated. that: it; 
~ This, tio’ wild seem _ to” compel 


a conclusion that the market i in'1955° 
- was not such as would reasonably. 
‘support development of the claim, 
and that. the claimant’s opinion to 
the contrary. was premised ¢ on in- 


was his: opinion. that the claimants 


could have. sold material from the 
: claim at a profit in 195 os ‘This, of 
- course, is the sine. qua non in the de- . 
‘termination of the validity. of any’. 
; claim located prior to J uly 93: 1955;. 

; for: a common variety of tnineral: 
United States v. Gibbs, ‘supra, and — 

‘cases cited. therein. However, upon : 

analysis, I. does. not appear: that. 
Washam’ S opinion was formed on © 


the basis of: any authoritative 


| knowledge of. a substantial. market - 
which actually existed for this ma-- 
terial in. 1955. His own: company, 
. Rocky. Mountain Paving, \ was a user, : 
of great. quantities of gravel, and i in| 
- 1955, he said that. his company was. 
the oily asphalt paving: plant 1 In. the ae 
city. (Tr. 86), 
monopoly for several years (Tr. 7 
99), but. that i in. {955° he would not. 
have used gravel from the Ute Park 
. claims even if- he owned. them, be-:. 
“cause, a would. not have hauled it - 
that far“in -1955,. until. clesér de- 


that: they. had - — 


at Tr. oe Di ts 


Dosits . were denleted. oe 


oy “Washins felt. that if the ere 
. “failed to point out the existence of © 
any market demand in the area of 
such. dimension as would have. justi- 
fied: development of the Ute Park’... 
No. 1 claim between the time it was _ 
located on April 4,1955,andtheen- _. 
a actment. of PL. 167 on’ July Dy 
1955. Here, again, there is a marked. cn 


had set’ up a screening plant, and. 
- ereated a stockpile. of gravel; they 
- - could have sold considerable. quan- | 
. tities to small users (Tr. 89), indi- 
a cating that: it would be purchased : 
o by various users such as hotisehold-_ 
ers, motels (to gravel parking lots) 
- and for streets. and landscaping _ 
(Tr. 90). “However, much of his es- © 
timate of the available market. in - 
1955 was so speculative: that, it must. - 


be discounted altogether, C.Gey HA. 


~ lot of. streets, | ‘and would have 
bree brought a considerable | quantity 


 * * #2 As to the market demand 
ie “oxéated by gravel use by the State, - 
-. the question was premised as fol- 
- lows: “Now af the State of Colorado. — 
“wished to procure ‘gravel, and we - 
. dont know whether ‘they did or 
pot * F do. you believe this, gravel 
would be competitive mee die. 
named several communities in the. _ 
a vicinity of the claims which might ; 
have afforded a market, but on cross-_ 
: examination he. ebneeden that he 
Fes didivt, know what their. populations | 
were in 1955, except that they were 
“much less. than today” (Tr. 98): - 


rf. that Green Mountain “Falls” was 
: “very small,’ ” and he described: all 


- of these. communities as “villages. ? 
“ (Tr. 99.) ‘He testified that his com- 
~~ pany sold: sand. and: gravel i in these ° 
villa ges, but he did not indicate any 
a quantity, (Tr. 99). He also. acknowl- 7 
. edged that ce Jot”. of small users | 
in. that ‘area simply. could: go. and 
pick up gravel | off the National For- 


— est, and did s so. . (Tr. 400); 
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In short, SWasheat: S. totincey : 


similarity with ie factual situation 


which obtained in Onited. States Ve hog 
‘Isbell Construction Co, supra. ate - 
926, 78 TD. 3965 -— 
. community such as Green Mountain’ : 
P -. Falls might have. been, graveling: a 


The ‘bine cudtina in ae | 


‘statement. of reasons for appeal, 
make repeated references to U7 nited 
States v. Gibbs, supra, and United 
“States v. H arenberg, supra, in an 
_effort to bring this case within the 
ambit of those decisions. “As. the au- 
thor of the majority opinionin both 
Gibbs and H arenberg T feel partic- 
~ ularly well: qualified to,:draw, the 
di stinctions between those cases sand a 
| this one. 


In both H ieliaees and Gibbs ae 


evidence that the claimants: could 
have profitably mined their respec- 
tive claims ; in 1955, was factual. evi- ar 
dence of conditions actually prevail- 
ang. at that time. By .contrast,. the oe 
evidence offered by. the contestees. in 
this case. was, toa largeextent, spec- _ 
ulation that. af certain. conditions: core 
had prevailed in 1955, these would. 
- have afforded a ‘market. into which ~ : 
the claimants might: have been able; 
to. dispose of. their material at a 
profit. Testimony that if. the State 
had. then wished to procure. ‘oravel Pe 
in: the area, profitable sales could 
have been. made, or that: a nearby 
oe community me aight have been gravel- Se 
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| i. ce a ae a (ag does bahel to” 
“establish that a profitable market 


- actually” existed. The testimony that 


ig homeowners | and other small vol- 


“ume users in the immediate vicinity 


would have purchased the material — 
“in 1955, had it been available, fails. 
ae Fo) establish’ that the claimants 
_ would have been justified, as pru- 
~- dent men, in expending their labor 
and means. in installing and oper- 
ating a screening plant. on the Ute . 
Park No. 1 claim in the reasonable 
_ expectation - that sales of small lots 


of material to such purchasers 


_ would have been a (Dene vols. 
7 ture. : 
—. Inboth H bien and Gib Be thie 
a Board’ ‘found that the claims: in 
question. constituted a reasonable re~ 
. Serve supply: of materials which the _ 
-. claimants needed for the continua- 
tion of their respective businesses 
_ on the basis of their foreseeable. 
-. needs, reasonably projected. This, I - 
.- submit, is an. entirely different cir- — 
 .eumstance from that where claim-. 
~ ants having no connection with the _ 
business. Seale: to lock up a resource. 
until such time as the depletion of. 
-. other supplies. make “their” de-- 
- posits valuable. It is true, as the 
.. eontestee- appellants — 
there is nothing in. the law which > 
~ would require the holders of a valid 


assert, 


~ claim to proceed with development 


: a rather than. wait for the deposit: to” 

become’ more. valuable, but the con- = 
eept of a reserve. requires that the = 
claimant. be in - the business, have 7 


| 572-495 —70—8 an 


that™ 


more “ane ‘one source ee supply: me a 
_ which could be exploited profitably a 
at the time, and that.the entiresup- 
~ ply be needed-to sustain his business. __ 
~ operation over a reasonable term of » _ 
time. Under these. conditions a.de- 
cision to exploit one of his sources 

while holding the other(s) as a rea- _ 


sonable reserve is within the. con- 


_templation of the law. a 
However, where, as in the ee 
claimants have not demonstrated to 
the satisfaction of the Administra- 
tive Law Judge or to this Board | 
that the claims were valid on the 
critical date, and they ‘were not en- 
gaged in the business of mining and _ 
selling the material, their assertion 
that they were holding the deposit. eg 
as. a reserve! supply cannot be 
brought within the purview of the oo 
| Harenberg and Gibbs decisions. AS. 
stated in Gibbs, “The holding ofa 
‘mining claim for future develop-.. 
ment without present. marketability 


does not. impart sas to, a claim.” 


: (Syllabus) — 
I share the: opinion of the: el a 
majority and the Administrative 
‘Law Judge that the claimants failed 
to show that they could have ex- 

tracted and sold materials from the — 
Ute Park No. 1 claim at a. profit. 


during the period from April 4, — 


1955, to July 23, 1955, and I con- 
| clude, therefore, that the claim must 
; be held null and void. a 


- Administrative Judge. > : 


iawn w. Semen: ag 


"BISHOP coaL COMPANY 
iy 7 BMA 52 


‘he ‘Apne irom: a decision of Administra- ; 
_ tive Law Judge William Fauver assess- 
ing $2,000 * for a. violation of section 
_ .804(a) . (30 U.S.C. § 864(a)), of. the 
_ Federal Coal Mine Health and Safety 
Act of 1969, under Docket: No. ea 


oo ALP, 
" Reverseil. 


A Federal Coal ‘Mine 
| Bafety 4 Act of 1969:, : Evidence: 
seiency. ated 


Where the evidence fails to show the com- = 


“position of an. accumulation of materials 


__to be loose .coal,.coal dust, or. other com-_ 
| ‘pustible matter and does show that the 
accumulated materials were | soft: and — 
ranged from damp to. wet, there is. no. 


‘basis upon which to conclude that a vio- ' 22. 1974, the Administrative Law i 
‘ J udge (J udge) found that the Min- 
ing Enforcement. and ‘Safety Ad- 
: ‘ministration (MESA) had proved 
the violation: alleged In the above. 
: order. and assessed. $2, 000: therefor. 
The Judge made the following find- 
‘ings: 1) coal dust accumulations, Te... 
et, sulting | from “shuttle: car ‘spillage . 
over a. long. period” were. ‘spread » 
over. ‘each of five chaulageways (a 
total area in excess of 12,000 sq.ft.) 
= in violation of, section 304(a). of 
the Act; 2). while ‘the coal, dust a 
ae ranged Fon “damp. to. wet” it “qas o., 
still combustible and could. propa- a 
| gate an explogion or. fire” 58) the ac- 7 


lation of 30° U. S.C. 8. 864(a) ‘has occurred. 


APPEARANCES: Ivan Michael Shaef- 


fer, Esq., and’ Timothy, M. Biddle, Esq. - 


for appellant, Bishop Coal. Company ; 
John P.- McGeehan, ‘Esq.,. Edward | 
- “Rodzinak, ‘Esq., for. appellee, Mining | 
‘Enforcement and ‘Satety Administra- 


- tion. . 


4 pi arae aoe 


. :, ADMINISTRATIVE JUDGE 


BR OGERS ~ 


| INTERIOR BOARD OF MINE 
OPERATIONS. APPEA ALS 


B ack ground 


The subject of this appeal is hoe 


| 2 ‘Additional assessments totaling $40 for | 
other violations are DOr im issue in the instant: | 


a appeal. oe 


- BISHOP COAL COMPANY — x . 
Crate dd . eo mes : 
| | der of Withdrawal 2 No: au ME S, ise a 
sued. by a Bureau of Mines. (now Sis 
Mining Enforcement. and. Safety e, 


"Decided M arch 1441 1 95 ee 
. Administration). inspector on June 


Health ‘ear : , 


8, 1970 in Bishop Coal Company % 
‘ (Bishop) No. 33-387 Mine. The or- 
der, issued pursuant: to ‘section 104 
(a) (30U. S. C.§ 814(a) ) of the Fed- ; 
eral Coal Mine Health. and ‘Safety: 
ee : Act of 1969 (Act) ? cited the follow- | 7 
Paes ing: condition : | 7 


qi casnive oar: dust. spillage 4 was 5 brasent te 


‘Sufi in the shuttle car haulageways from: the 
: belt - feeder to the working places and 
‘loose coal ‘and coal dust were present 


| along the tibs| of these hhaulageways. 


oh hearing - was held. in Princeton, - 
West Virginia, on ‘April 19,1974, In 


his initial decision, dated August | 


‘230 U.S.C. $5 801-960 (i970). 


SED. No. 3 | 


90 
| cumulations: -constituted :. 


: ing: a ‘mine fire or explosion” ; and 
_ ‘#)-? the ‘operator: was: negligent: in 
failing: to: oe and: clean. up’ the © 
Ss cacgeans 4 oo: me ca 


Mt det Re 
Tere 


_ tion of section 804(a). of the Act | 


~ Was. not. ‘proved and. 9): ‘that. the 
eS. udge erred in failing to state ade- 


quate reasons for his ‘finding that 
~ «the. alleged . accumulations  consti-. 
tuted: an: extremely: serious hazard 
of propagating ‘a? mine fire’ ‘or 


explosion. MESA’ supports _ the — 


— dudge’s | findings cand Rous for . 
vafiirmanee.: = 
Tose. 


a hr a 


4 eluded’ ‘chat a “violation of: pind 


— '804(a)'! (80° UiS.C. ' §:864(a)). was 
os ‘proved, ‘and,.if so;:-whether: his find- 


. Ings. aS | to. the: gravity | of the viola- a 


ot tion are: supported. by the record, 


OF tidings of F act and Discussion’ | 


% “The. ‘record. contains a -gonsider-- 3 
able amount of conflicting evidence. 


| * We ag ree with Bishop that the ini- 
‘tial’ decision ° does not Suficiently — 


| : ‘reflect: whether the Judge evaluated 
: or weighed this’ evidence in’ ‘arriv- 
2 ing: at: the: ‘conclusion’ that am ex- 7 


‘tremely’ ‘ serious” ‘accumulation ° of. | | 
 eision the necessary findings of fact or reasous. 
.@ therefor as required ° by” the Administrative- a 


We deem. it’ necessary; ‘therefore, to. 
tecite: the material testimony and _ 


; ‘combustible ‘materials’ was’ proved. 


"DECISION Ss OF THE DEPARTMENT OF: THE INTERIOR 


-Rishop, pee nee 1) a. an. 


[82 fire 


| “an ex- | 
= tremely serious hazard of propagat- | 


cnalees our. own. findings. ee fact | on '. 
which ¢ our decision is based.2 * a 
“We turn first. to the: ‘inspector’ Ss 


“ eeimoups He stated.that he issued _ 


the. order for: “excessive coal dust 
“spillage 5 in ‘Pfive: or’ six} ‘shuttle car | 


haulageways* RROD. which had-loose. - 


-eoaland:: ‘coal dust pres sént along. 
their” ribs. (Er. 10; AL). "The. ‘order 7 
was’ issued; adtording to thei ‘inspec- - 
“tor, “not for tmminency” but to en-_ 


- sure that cleanup would be started - 


and no coal loaded (Tr. 31 32). The | 


alleged accumulations ranged from - 


rib to rib: (Tr: 14) over a: computed 
total area: (five or-six haulageways). _ 
in excess of 12,000 sq. ft., arid had 
_accrued over: a long period of time - 


6 oe 17-18)«. The: inspector. could. 
‘not distinguish the color of the al- . _ 


‘leged accumulations (Tr. 14), ‘stat- 
ing. that: what he saw was coal. that 


‘had been chewed up by traveling ee 


shuttle cars. and. machinery - (Tr. 2. 
19), ‘Though. he did: not pick upany  - 
of the materials, he. thought they — 
“were “damp to wet?” but. not too wet. 
to propagate. an explosion (Tr. 23, 
24), In his: view “loose coal and coal 
dust. “whether wet, or. not” could. 
"propagate an ‘explosion | (Tr. 15) 
and. electrical equipment always 


presented. potential sources of 3 igni- | 
tion.. He: thought: that’ there could. 
| have pei era the ue ees ae 


; 3 In eu, on a wpamintad: the Board may. make 
‘appropriate: corrections: where. an Administra- fe 
tive Law Judge fails to incorporate in his de- 


Procedure’ ‘Act, 5 US8.C.' §: 55ST Seei Associated a 
‘Drilling, Tne., 3 IBMA. 164, 811. D. 285, 1973— : 
ante QSHD par, 17, 813. (1974)... Tr 


re ko te March Uy, OTR son Sat Pe 


a . 


a — bat felt that t “penatellys? 
these. wetted. conditions: Aicanak: 
~. .[ Bishop]. from: Tock sting es 


“Bloor” (Fr. 25). 


- Bishop’s. ‘Assistant. Mine: Pores: < 
nian, who ‘had acconipanied the-in- 
: spector was accepted. at the hearing = 
as an expert -in' mine health and. 
safety. He testified that he did not. 
recall an accumulation and felt that. 
_ the condition: of the bottom coupled 

with natural ‘drainage, would. cause 

any coal dust: or loose-coal to appear. 

oe : to. be “present — in: larger: quantities — 
than it. actually: was (‘I'r. 5). He. 

sa conceded. that some spilled coal was _ move fallen material from the base : 

- ‘present’ in, the vicinity ‘of a- belt _ 
feeder. but thought. that. it wasn’t 


| enough » to» warrant’ cleaning: up. 


| Te 58, 64). | 
_Bishop’s vice , president,’ chs did 


| ‘not observe-the conditions for which 
the order’ was. issued, ‘also™ testified | 
on: ‘behalf of: the: operator. In: his | 


- opinion, the effect of water | 


Oe will make it impossible to ‘tell 
i whether: you have. an. accumulation. of 
“.. “coal-dust, whether. you: have an accumu-_ 
lation of coal and rock: dust and clay or | 
really” what is there. Water mixed with 

~ these materials,’ if there’ sa little bit of. 
coal in it will turn it almost completely” . 
“dence that: 1) the trayelways were 


“soft and ranged from damp to wets 


black * * * (Tr: 78).. 


Testifying generally a ceupece ie | 
dust samples that. had been. taken 
from:thé :mine on other occasions 
and tested for ineombashihility con- 


j tent, this witness stated: 


- Those [samples] that were plack: with 
water mixed in with them, the appear ance 
4, was ‘very™ ‘bad but the: ‘average ran over ; 
65 percent. ineombustible. So when. you go . 

on appearance white doesn’ t mean that its 


Cir, 63)5° 


| support” (Tr, 29); - 
created by sloughing coal is ‘dealt © 
with by keeping stich coal out of the — 
travelways and_ rock. ‘dusting it at 
‘intervals (Tr. 29); 6) there was no _ 
ae methane present, and no permis- 
sibility, trailing cable, or ventila- 
tion violations were found cr, 15. 
and 7) no samples were taken 
of the ‘alleged accumulations nor 
; analyses 1 made. | 


27); 


‘e608! aoa black neat meaty “that its 5 bad. 7 

_And we had samples that were with-water — 
mixed, absolutely: black that ran. as highs a 
| as” 83 Derene ‘Lincontbustible: ‘content } as 


(Tr. WD)i 
We. list finally 7 fact ihich: are 


‘not ‘in ‘dispute: ine the areas ‘for 
which the. ‘order’ was written were 


wet ‘due to the. natural. drainage of : 


“water into thei mine (Tr. 25,.56 7) s : 
2) the “bottom” was, ‘soft. (Tr. 56) 
‘and travelways were rutted. from 

‘shuttle car traffic; 3) a rib slough- 
age problem existed: in the: ne 

4) where. a. ‘sloughage 7 
_problem exists it is hazardous. tore- 


of the ribs. ‘because such removal | 


would tend. to create some brows 


and * * * wider places with less roof 
5) the hazard . 


The Board. finds from. this vk : 


2). vehicular trafic. could and did... i 


‘make | ruts in the travelways; 8) the 
color of the materials on the travel-— 
| way" floors .was not established ; AY 
the composition. of these. materials. | 
as loose coal, éoal dust, or other comi- 
- bustibles was. not. ectahlishion and. 
‘D): sources of potential ignition were 
"remote. 7 ie ee ee 


o Tt] The Beara ie held that a 


--¥iolation Dy section 6804(a) of: the 


| servation without. need of measure- 


ment or samples.* As a minimum, 


however, evidence of depth and ex- 
:. “tent, of an alleged . mass of com- 
-.” /ustible material must appear in the 
record to allow the trier. of fact to 


determine whether a dangerous ac 


cumulation is present. Since no 

_ standard has been established defin- 
“ing precisely under what circum-— 
: stances, an accumulation. constitutes’ 
a Violation ‘of section 304(a) each 


Case, must be decided ‘individually 


on: the. basis” of the evidence of 
record. Having carefully considered . 
the testimony, we ‘are compelled to 


conclude. that indications. of the 


_ presence | of | alleged combustible 
: “Materials” are too seriously. im-. 


-_-pugned by. countervailing evidence 


~ to support a finding of a violation of | 
_section 304.(a) of the Act. We note 
first that the inspector made no ob-.. 


: ‘servations as to the. depth. of the 


_ alleged coal dust or size of loose coal * | 
or coal! particles. His statement that 2 
he had no.doubt that it was coal i is 
not probative of depth or'extent of 
combustible materials present, or of . 
their combustibility in view of the. 


soft bottoms of the haulageways 
and the presence of water. 
: remoteness of ignition hazards, the 


a inspector’ S motive. In issuing the | 
oe alael) and. his surmise that, because 


aan 4 Coal ‘Processing Corporation, 2. IBMA 336, | 
= 20, LL.D, 748,. ad 1974 OSHD’ par. 16, 978 


Ss my 3). 
“5 Nor th American Coal id Gorporuiion, 8 BMA 


| 98, 81 LD. 204, 1978-1974 OSHD par. 17,658 _ 


| (sta). 


DECISIONS » OF THE DEPARTMENT OF. THE INTERIOR 


‘The 


plosion is. of. minimal probative 


value. We conclude that the accu- 
mulation cited 3 in the order was not 


shown by a. preponderance of the 


tion of coal dust, loose coal, or: com- 
bustible materials within. 


lation charged in Order of With- 


drawal. No. 1 MEFS, June 8, , 1970. 


. ORDER | 
WHEREFORE, aunt te thé 


authority delegated to the Board of 
‘Mine Operations | Appeals by the 
- Secretary of the Interior. (43 CFR © | 
4.1(4))3; IT IS HEREBY OR- . 
DERED that the decision of. the 
Administrative Law J udge BE and. . 
HEREBY Is. REVERSED with 

respect to the violation. charged’ in 

- Order of Withdrawal No. al MFS, 
June 8, 1970, and that the assess- ‘ th 

6 In 30 CFR 75. 402 it 4s stated that coal dust | 


_may he “‘too wet” to propagate. an. explosion, 
‘and need not, for this reason, be rock- ‘dusted. ~ 


7 This test 1s set forth in oe CFR . 402-1. 


“of wetness it may’ not oe mek a 
necessary to ‘inert. the floors of the 
-haulageways with rock dust * mili-.. — 
tate strongly against the conclusion —- 
_ that any combustible materials that — 
may have been. present constituted 
a ‘dangerous. accumulation. More- - 
over, since the inspector did not. per- 
. form. the test -prescribed: by. the 
- regulations” de., squeeze a ball of - 
finely divided ristorial § in his hands. | 
to observe-whether water. would be 
exuded, his opinion’ that: the, dust 
was not too wet to propagate an ex- 


evidence to‘have been an accumula-— 
the. - 


Meaning of: section | 304(a).. of the 
“Act. We therefore. vacate. the vio- 


) . 


gay 


| — ployee — of. this. 


Rae of 2,0 000 therefor Is SET 


7 ASIDE. 


TTS F URTHER ORDERED. 
—— that Bishop Coal: Company pay the 

_ remaining civil penalty assessed in - 
the amount of $40 within 30 days . 


| i from the date of this decision. Pan 


ase . ae 


0 hée a A dministratioe J neuage 7 


: Le concur: 


yi. Davo Doane, 
Nee ative J Juige. 


(ON RECONSIDERATION i 


19. IBLA 154 


| Petition for. eomsideration. of. ‘thie | 
decision of the Board of Land. ‘Appeals: 


In Donald iE Janson, 16 TBLA: 66 
(1974), ; 


’ Reconsideration granted; decision of 7 


ae Tune 25, 1974, reversed. 


on Bederal ‘Employees and Officers: Tne ’ 
terest in Lands—Grazing and Grazing | 


Lands—Grazing ‘Leases: Generally— — | 
| tion 15 of the Tay lor Grazing Act, , 


as. amended, 


Grazing. Leases: Cancellation or Re- 


- S -duction—Grazing | Leases: Preference 
- Right Applicants He Hin os 


Where a section 15. grazing lease is ; issued. 
to an applicant whose ‘brother is an em- 
_Depar tment, ‘and ° such 
oe eniployee: owns stock in’ the corporation 


- that owns the ‘contiguous fee land, con- 


“. “trol. over. which the . applicant asserts. as 
the basis for his preference right to the: 


; grazing lease, such applicant. cannot be 


DONALD BE “AND NANCY P. JANSON (ON RECONSIDERATION) 
i _ March 14,1975 eat 


_ APPEARANCES: “Donald E. 
and Nancy P. J anson, pro se} Calvin WN. , 
Joo. Brice, Esq., of Cook & Brice, Itd., 
s sae ee eee te idea Phoenix, Arizona, for Kendall Cum- . 
“DONALD E. AND NANCY P. JANSON ye Bouglas Cumming, pro ee. 

“OPINI ON 


granted the desired ; grazing, ease. Any 


such Jease must. be. ‘canceled. when the | 

- facts are called to the Department’s at- 
_ tention. This result occurs under 43 CFR: aa 
.%2 and 7.8 which prohibit-any employee: 

from: acquiring or. retaining any interest ai 
in the lands or-resources. administered by. — 

the Bureau of Land ‘Management. The — 

| prohibition extends to any interest in 


land which in. any manner is connected 


with’ or jnivolves the use of the grazing. 
7 resources’ administered by ‘the Bureau of 
Land: -Manggement. Ty Cae 


Ja ansom 


BY “ADMINISTRA- 
TIVE JUDGE FISHMAN 


ae: INTERIOR BOARD. OF LAND 
“Decided 2 M arch th 1995 oh yo : 


APPEALS - 
Donald E. Jatison ond Red P. 


Janson, have petitioned for. recon-— 
sideration of the decision of | this 
Board in Donald. ae a ANSON, 16 IB 


LA 66 (197 74), in which the Board 
affirmed a decision of. the. Phoenix 
District Office, | Bureau of Land 


Management (BLM). That. decision 
- rejected in part the Jansons’. appli- a 
‘cation for a grazing lease under Sec- - 


438. U S.C. & 315m, 
(197 ”); The: BLM re} jected the Jan- 
sons’. application , for the 271-acre. 


parcel at issue in- this: petition be~ >... 


cause. ‘it ‘found that. Douglas: ‘Cum- 


ming; the conflicting preference- fs 


1 Cumming Land & Livestock’ Corporation’ a 
originally filed an application for these lands nC 

. some ‘time prior ‘to ‘the expiration’ of the. 
Jansons’-lease in 1973. (Letter from Douglas 


| ficht P ABplisant ade 43 CFR Ato. a 
at (e) @); , could more: advantagé- 


ously use the ‘tract. A lease’ for the 
_ dands in conflict was issued to Doug: 
7 las. Cumming: on August 1, 1974, . 


"The Jansons'-present two argu- ie 


Z siients in their’ petition which they 


- — justify reversal of the pri- 

: decision. First,. regarding the. 
ee of the award of the grazing - 
tights, they~ “disagree -with:. the 
Board of Land Appeals reasoning In — 
- facts asserted, however, do not con- 
stitute the CODEPIAY ‘perceived by . 
es petitioners. | 


‘ats decision one hundred ‘percent.’ ” 
a. They argue. that the factors cited by 
- the BLM in support of the award to 


~ Douglas Cumming, particularly to- _ 
“e pography and availability of water, 
were’ erroneously relied upon an 


ne reaching. the decision. . | 
.. We need not. discuss the first 3 is- 
- gue since the. second j issue, set forth 


-. below, is dispositive of the case. The. 


- assertions made'by the Jansons were 


.. offered. for. the first time after our 


éarlier decision. © i 


ake The. ‘, ansons?. second” argu- - 
ment is that “there. is a clear-cut and © 
-. ancomplicated . case of conspiracy | 


and fraud involving the [Cumming 


7 Land and Livestock] Corporation. 
| and | the United States Government, 
officials. for ‘the purpose of taking — 
~ other half of the’ stock of Cumming 
Land: and’ Livestock Corp., from: | 


over the lease from the J: ansons.” 


Petitioners support: this assertion by e 


‘Cumming to District “Manager,” ‘March 14, 
1973.) When the. lease came up for renewal, 
Douglas, Cumming filed the conflicting. applica- 


tion in: his own name on April 10, 1973.: This 
confusion, and. our ‘erroneous: caption: in: the 


original. decision, are due, to the fact that 


Douglas Cumming: signed much of the: corre- | 
spondence, including his answer to petitioner’ S- 
. Statement of Reasons for Appeal, as “Presi- - 
~.. dent, Cumming Land and Livestock. Corp.” .. 
Sfowever, the lease at. issuie was. applied. for 
and issued -to. Douglas. uae in. ‘his pee : 


| onal ars 


_ DECISIONS OF. ‘THE. DEPARTMENT. OF. THE INTERIOR... 


| disqualifies | 


-stockholder’s : 
(when tréating the corporation as a:qualified -  ~ 
applicant. ‘under 43 CFR. 4121,1- eae). or other- eae 
Wise) is not revealed by. t the record. Pe ile 


a) LD., | 


pointing to: the gut reaction ofa 
friend ‘to a’ BLM employee; the fact. 

_ that the BLM supplemented therec- | 
ord on appeal with: additional rea- 
sons. for. its decision; . 


_crossed-up 
communications. with. the BLM; the 


~BLM’s failure to: agree with all the 
assertions in: the Jansons’ lease ap- 
- plication ; and the fact that a co- 


owner ‘of Cumming Land and Live- 


stock Corp.:is:an: employee of the 


Department. of the Interior. The 


We expressly { find Hees in this 2 


record constituting evidence of mis- | 
conduct: in ‘the award of the lease 
_at issue here. That the BLM knew 
that Kendall Cumming, half-owner a: 
of Cumming Land and Livestock 


Corp., works for the Bureau of In- 


dian Affairs of the Department. of 
the Interior 8 not ¢ show. undue in-, . 
‘fluence. 7 Pa 
‘Independent ie: any. uiepticn: ‘of o 

2 misconduct’ or “influence, however, Sy 
the information presented by peti- 

tioners: raises-the issue-of-whether . 


Kendall - Cumming’ s..employment 
Douglas Cumming, | 
Kendall’s brother and owner of the. 


holding. the. lease issued for the land —- 


involved’ here. In response to peti- 
tioners’ | assertions, counsel for Ken- 


“8 As indicated in footnote i; supra, Cumming ma 


Land: & Livestock Corp. first. applied’ for this: 


land: before the. Jansons’: previous lease: ex- | 


pire. Whether or not the District: ‘Manager . 


knew anything about Kendall. Cumming ‘or. his 
inter est in the Corporation — 


é ae 


93]. 


| ‘dal’ Cutotting appeared ‘and re. 
sponded: 1) that’ Cumming Land 
‘and Livestock Corp. owns 160 acres. - 
of ‘base. lands, but neither. it nor. 
‘Kendall Cumming nor his ‘spouse 
“own any. tattle; 2) that Douglas - 
_ Cumming: jeases. the. base fee lands ~ 
from the Corporation, personally. 
owns the cattle and runs the ranch 
-» Operation ;. 38). Kendall: Cumming 
_. will. place.control of. and voting 
| rights to his stock in the Corpora-- 
tion in a voting trust until he leaves’ 
federal employment; and 4) Ken-_ 
~ dall Cumming’s superiors. have been 
. fully informed of this potential 


: ; problem. 


We ‘look: to ihe’ provisions, ot 43° 
. CFR. 7.2 and 7.3 to see. whether | - 
Kendall Cummting’s ownership. of. 

- . §0 percent.of the stock of the Cor- 
poration owning land, upon which 

| preference. 

right’ is. ‘predicated, interdicts the. 4 
= granting’ of the ‘Tease to Douglas 7 

a Cumming and his holding the lease. 
These regulations provide i in appl 
cable ‘portion, as follows: | | 


Dou glas. Cumming’ Ss 


oe 72. Definitions: i re oe h | 


interest. It includes. 77. embership.. in .@ 


is Tmo or oe ie stook or other secu- 


| DONALD B AND D NANCY P, JANSON. (ons RE ECONSIDERATION) 
| 3 HH arch 14, 1975 


‘tities in a » Gorporation which has ‘such ain — 

interest : Provided, That’ stock: or securi- beh 
- tiés' traded on: the open’ market may be = 
purchased, by an: employee if, the: racquisi- © 

tion, thereof. will not tend to. interfere. with. i. 
the proper. and impartial performance. of Pas 
the duties of the employee OX: ‘bring dis-, ar 
‘credit upon the’ Department. ne. ek, 


(2). The ‘prohibition in §1. 3. ae = 


But is not- limited to the buying, selling, | . 
or locating: of any warrant,’ scrip, Yew 
land sélection; ‘soldier’ s additional: right,. - 


or .any other right: or ‘claim: under. which 


an. interest.in,.the public. lands may ‘be... 
. asserted. The prohibition also. eatends. to. 
any - interest in ‘Tand, ‘water right, or 
~ livestock,’ which in any manner is con- — 
nected with: ‘or: involves: the use. of the. 
grazing-resources or. facilities ‘of the. lands Se 
Or resources administered by the Bureau, 

of Land HH anagement. | 7 


§ 7: 3. ‘Prohibition. 


“¢a) AnD employee’ and the spouse. of : an foe 
employee, except: AS: - Provided. ‘in: 38 7. 4 
: to 7 7.6, are prohibited from : bite 
(2). Voluntarily acquiring an interest | 
in the lands or resources administered by Ree 


the Bureau. of Land: Manag gement } —— 
(2) Retaining an interest in ‘the iaias. 


or resources: administered. py. the Bureau 
of Land. Management: acquired voluntarily: - 
or by any other method, ibefore or during® ol 
ca employment by the. Department, of. ne : 
ee Interior. ae | : 
ees (Italics ‘supplied. x 
: , (a). The term. “employee as. used. be 
| ne part “includes. any person’ employed. 
by the Department of the Litetior, or any: 
ofits bureaus or, offices however deste | 
i nated.” at 
(by ‘The term “interest” means any “te 
rect or indirect ownership in whole or in. 
a part: of the lands or resources in: ques- 
. tion, or any. participation. inthe earnings 
| therefrom, ‘or the right. to occupy ofr. use. - 
the property or to. tale. any benefits there- . 
from, biésed upon @ lease or rental agreé-. 
ment, or upon any formal or informal’ 
contract: with. a person who has such an 


Tt is clear ‘and. nodepuied that Sah 


| Kendall Cumming, as an employee ? 


of the BIA, is an “employee”? of this 


a Department, within the ambit of 48. _ 
CFR 7.2 (a). ‘His 50 percent interest 
(or any interest). in the. Corpora: 
tion falls within the ; purview of an 


“indirect ownership.” The use ofthe - 


fee land as bestowing a preference. P | | 
right to. be.considered for.a section 
15 lease seems to be disconsonant: 


with Kendall Cumming’ Ss obligation — > 
not, “to: take any benefits therefrom ma 


Lien é., the public tends) eed upon : : 
8. ‘16580 or rental agreement.” Fee - 
lands. which adjoin public lands are: 


in some circumstances a proper base: 


_ fora preference right | of considera-_ 


tion for a section 15 grazing. lease. 


. lands 3 18 enhanced. 


But what is more to 5 the point, the. oe 
prohibition against an Interior em-. 
ployee acquiring any interest in pub- 
~ hie land‘also extends “to: any inter- 

‘est in land * * * which in any” 

“manner is” connected with or in- | 


joaee Ww. Goss, © a 
Caeagns Judge. | ie 


| volves. the ‘use. of the grazing. re~ 


~ gources.* * .* administered. by. the’ 
asia of Land Management.’ os 43 — 
Tt is ce that the cians fee 


7.2(c). 


right land would be used in connec- 


tion with the lands-embraced:in the 
section 15 lease issued to Douglas 
7 Cumming. We find that in the cir- 
ne ~cumstances,. 
grazing lease cannot be permitted to 
stand. That Kendall Cumming has. 
offered to place control and voting 
| rights i in-a trust until he leaves fed- 
eral employment does not vitiate. the 
’ effect of the regulation. He would 
still have a beneficial interest in the. 
_ base land used i in connection with a 


Dou glas Cumming’ s 


public. land. grazing lease. 


Since the Jansons were the only. #3 
preference- righit applicants for pub- | 
lic lands qualified to make proper 
vise of their contiguous. fee. lands, | 
| they must: be awarded the grazing 
| lease. they seeks, all else | being regu: | 


° lar, 


| oTherebone, pinewait: to ‘thie at 
3 titority. delegated to the Boar d of 
. Land a by the oS /- 


“DECISIONS or THE | ‘DEPARTMENT OF THE INTERIOR | 


. We concur: 


182 1. D.! 


the Interior, 43 CER. 4, i ns peti- _ 
tion for reconsideration. is eranted. : 


an, order. to. treat the newly raised 
issue, and on reconsideration, the. de- 7 
cision of the Board of. J une © 25, 1974, 

‘ : is reversed. : : 
_ Thus the rental value of the. fee 6 Feet. aos 


ae EF siesta | 
vA dministrative cA ‘udge.. | 


“Mant. Tee oe : So aes 
| Administrative Judge. - 7 A. 


-ITMANN, COAL. COMPANY 


4 IBILA a ees 
- Decided March 18, 19? ors a 


Appeal’ oe ‘Ttmann Gal ‘Conipany cee 


from a decision by Administrative Law: 


Judge. William Fauver (Docket. Nos. 7 ns 
HOPE 72-48-P and HOPE 72-162-P),, 
dated August. 29, 1974, assessing: civil. ’ a 
‘monetary penalties in ‘the amount of 
$8,530 for 31 violations pursuant: to: 
section | 109(a) of the Federal - Coal! 
‘Mine Health and Safety Act of 1969 
hereinafter the “Act.” a | 


| Reversed in part and affnrmed in 


part. 


es Federal’ Coal Mine. Health” ni 
Safety - Act. of ae: 
: ciency. ees 


» Eyidenoe:. Sufi- | 


AL violation of section 304(a) of the Act . 


is not established where neither the no-~ - 


tice, order, nor. the: ‘evidence. at hearing . 


‘180 U.S.C. $8 801-960 oa9%0). 


hows the nature sand extent of the. accu- ce 


aay of loose: ‘Goal, - coal dust or "float 
coal: dust. - 


wee Federal. ‘Coal 
Safety . Act of 1969: ‘Unavailability of 
Equipment, ‘Materials, or Qualified 
Technicians: Generally | 


A violation: of a. mandatory. health. ‘or : 

Me safety. standard. is ‘not established’ where 7 

compliance is impossible die. to the un-- 
vavailability of dear materials,. or 
a ce qualified technicians. , 3 


= APPEARANCES: ‘Timothy Mt. Biddle, 


Esq., L. Thomas Galloway, Esq, and 


es James T. Hemphill, Jr; Esq., for appel- | 


. lant, ‘Itmann Coal. Company. The 


OPINION: BY. CHIEF 
“ADMINISTRATIVE JUDGE 
| ROGERS | 


OPERATI ONS APPE ALS. 


OB ackground 


= “This Sppeht! involves: 15 aah 7 
es ; -iolations of the Act or Regulations ; 
“contained in.12 Notices of Violation - 


rs -and two Orders: of Withdrawal. ‘The 


Notices and Orders: are contained in. 
the two ‘dockets, HOPE 72-48-P 

‘and HOPE: 72-162-P, consolidated a 
for consider ation. by: the Adminis- . 
-trative Law Judge (Judge). A total - 
penalty of. 87. 830" was assessed by : 
the J udge for these alleged viola- 


‘tions. The. other. 16 violations before 


| the J ndge for. which, he. assessed a 


572-486—7T5-—-20-- 


°EMANN® COAL” | COMPAN Y° 
a a 1 8, 19 75 


Mine Health | ‘and - 


No. 


total peaale Gf - 8700 2 are “not con- | 


_-tested'i in.this appeal. 


~ Itmann Coal Pains ern | 
is appealing seven alleged viola- _ 
‘tions of ‘section 304(a) of the Act | 
{loose coal and coal dust or float —_ 
coal dust accumulation) contained 
in five Notices and two Orders.” It- 
‘mann is also appealing seven. alleged’ 7 
violations of various provisions: in 
‘the Regulations requiring the use of. 
certain equipment in mines,.and one 
alleged violation of section 302 (a). 
(unsafe roof) contained in an Order 
also alleging-a ‘violation of section ~ 
804 (a).# “For purposes of this ap- = 


. Mining ‘Enforcement and Safety ‘Ad: peal, the alleged violations. of sec-) 


niinistration did not participate ix in this Hs’ 


2 The ‘alleged - violations ‘of. ection B04(a) ai 
were cited in Notice of Violation No. 1 GSV, 
June. 18, 1979, Notice of Violation No. 1 WYO, 
August. 14,1970, Nor e 
WV, August 19, 1970, Order of Withdr ae so 
“Nov 1 WVC, December 8, 1970, Notice. of Viola- ~ 
tion: No. (1 JK, December Lt, 1970, Notice of 
Violation No. t JEK, December 8,.1970; Order ' 
‘of Withdrawal No. 1 JEK, January 13, 1971. 
_ 3-The. alleged ‘violations forfailure to have . 
certain. safety equipment required by: the Regu- 
lations were cited in Notice of Violation- No. f 
JER,. January: 255°197 42 (30 CFR - “TB. 307-1), 
Notice of Violation No. 4 JEK, January 1h, - 
‘1974 (30: CPR 75. 808), ‘Notice of Violation 7 
“(30 ‘CFR . 
TD. 808), Notice of Violation. Wo. 1 JEK, J an 
Wary 2Y; “1971 (30° CYR 75. 1100=2(b)), , 
tof. Violation No. .2 JEK, February 4,:1971:(380 — 
‘CFR °75.1100-2 (hb) ), .Notice of Violation No. _ 
12. JEK, February. 16,1971 (30 CER 75.1100~.. | 
2b), Notice of Violation No, 2 JHE, 
‘yuary 28, 2972" (30. CFR 75. 1100-2 (b)). - 
:., * The. alleged . violation :of. section. 302 (a). a,” Seve 
was’ cited in Order a. Wither awat No. eo WYO, | 


- Notice, of : Vidlation: No. 


3..JHK, January. 22, 1971. 


December 8 5. 1970. 


Notice 


tion 304 (a) will be considered col- 
lectively, the alleged violations ‘for 
failure to’ have equipment required _ 
-by the Regulations will be consid» _ 
ered together, andthe alleged viola- 
tion of section 302 (a) will be con- 


aa _ sidered separately. | 
| INTERIOR. BOARD. OF MINE pia 


._& 


Peb- : 


ag A. The Section 304 (a) Violations 


a Violations of section. 804(a) of: the 
_. Actas described in the Notices‘and 
Orders, In: considering the six:stat- 

_. utory criteria: of ‘section 109(a). Of | 
the Act, the: Judge concluded. that — 

 Itmann-was: negligent i in. permitting | 

_ the: cited’. conditions to. exist, the =.) .° 00: 
violations were serious, good. faith oe : 
..was-exhibited. in. abating: the condi- 
_. tions. cited, and the penalties as- | 


‘sessed. would: not: affect: Itmann’s 


oe ability. to continue i in business. Con- 
‘sequently, he assessed civil penalties | 
in the total amount’ of $6,600 for — 
these - seven: violations of section 7 


BOK). 


AB The Ldols of Dona 
, Raguipment Violations — 


ane on ‘upon ‘stipulations of. ‘the: 
a ‘parties at the hearing, the Judge 
2 concluded that the seven ‘violations 
: ‘cited had existed, that the required | 
-_ equipment, ‘was ether | in short sup- 
_. ply or unavailable due to industry- 
wide. demand. for: the equipment. 
=. created by the then Tecent enact-. 
_ ment and: implementation ° of the. 
a Act, that Itmann ° was not negligent, - 
~~ that the violations: Were serious,and 
that Itmann exhibited good faith. i an! "3 es 
abating: the’ violations. Asa result cae 
| (oF these: findings and consideration. * 
Jor the other statutory criteria, of sec- | 
e tion 1008) of the Act, the piudee : 


| DECISIONS OF THE DEPARTMENT OF: THE INTERIOR 


_ £82 LD. fake 


ee 


: assessed penalties i in the: amount oe. 


mo $220 for these seven. violations. 
gen ‘upon. evidence: ana testi- 


_ mony received. at: the. hearing: me 
April 17-18,.1978,. in:-Prineeton, - 
West: Virginia,: the Judge found © 
_ that-all seven: of the: cited: accumu-— 
- Jations had. existed and:constituted. 


¢. The 8 ection 308 (2) Violation 
" Based upon the testimony - at the a 


. issuing inspector and other evidence - 
adduced at the hearing, | the J udge 


concluded that an unsafe root had | 


“existed as ‘cited’ and constituted a 
‘violationi ’ of ‘section, 302 (a) of the 
Act. After considering. the six.erl- 


teria of section 109(a) the Judge as-_ 


sessed a — of rae a for this 


: Violation. ° - = 


Ti sswes. 8 Presented 


Act are sufficient in themselves £0 
support: findings of: violation. when 


the issuing.:inspector: is‘unable to — 
- ‘remember the. particular condition 

- and can testify only generally as to — 

oS the: conditions which caused him to 4 

issue the citations. | oo 

B. Whether a proffer of purchase, a 
orders for required safety. equip- Caer 
ment dated prior to the date of is- . 
-suance of Notices of Violations is = 
“ sufficient ‘to show -that.a: violation se 
did not-exist ‘based upon the un- 
availability doctrine ‘enunciated. in = | 
Buffalo Mining Company, 2 IBMA 
226, 80 I.D. 6380, 1OTE-IOTE OSHD co 
“Ber 16, 618. asshole oe 


= | | Discussion 


of the. Act; Ttmann was: ; cited for | 


a: “Whether Notices. ‘ot Sinaia: : | 
“en Orders of Withdrawal alleging 
| violations of section 304(a) of the .. «: 


Th Ree ot he seven: ations a a 
Jegiig violations of section ‘B04(a) 


ie = distances. 
included any indication of the depth 7 


situation - 


“y Per ene of looK6 coal and coal 


dust or float: coal dust. for. various 
None. of these. citations 


of the. alleged. accumulation. At the 


: _ hearing, the inspectors who issued. 
the Notices and Orders i in question 
"were unable to testify. as to the spe- 
— Cific” situations. “Or. circumstances 
Ee which caused them to issue the : re- 
spective “citations, 
Be present” recollection’ of: the’ condi- 
tions cited, but did testify that, 
- when they issued the citations un- 
der review they employed ° ‘certain 
-- personal ‘standards as ‘a matter of 
 -practice: by which they determined 
‘whether an ‘illegal ‘accumulation 
existed, and that they would not 
~~ have issued the citations had the 
| conditions cited not” existed. The 


“They had no 


+ witness “for Itmann, the superin- 


ce  tendent. of the mine involved, testi- 


fied that he: did not believe that the 


. conditions cited ‘constituted: illegal 
_ accumulations, that’. Ttmann had a 


— regular cleanup program which was 


- : usually adequate to. guard against. 7 
such. accumulations, that: men were 


periodically” assigned to clean up 


a unusual accumulations, and that, in’ 

«the case of the Orders “of With- 
drawal ‘alleging violations: of seé:- 
Hon 304 (a); he did not consider the 
‘imminently ~ dangerous. 


This evidence was unrefuted by thé 


roo Mining: Enforcement. and Safety 
Administration (MESA).. | 


fly: ‘In Armco Steel Corporation, 


oe 9 IBMA: 359, 362, 80.1.D. 790,791, 
AAT 088: 


1973-1974. OSHD par. 
| Scien: this Board stated : 


- YTMANN COAL COMPANY ~~ > 
: March 18, aa 


J udge oe these e violations. ey as 


99 


e % & : The text of the notice itself is 
devoid of any indication of. the depth and 


extent. of the mass of.combustible ma- 
“terial, on the. basis. of which: we could : 
“accumula: ~ 
tion” within the meaning ‘of section 304 ; 


determine if there was. an 


(a) of the Act. The inspector's remarks _ 


with regard to. his: allegedly. ‘unvarying _ 
inspection practices. do not. compensate . 


for the deficiencies of the. notice. ees 


[His statements are entirely self-serving : 
. and do not’ really” DEOve 7, ae a 


condition. sll 


~‘Ttmann cotttenided, and we ¢ agree, es 


‘at Armco, supra, is applicable to 
all of the alleged section 804(a) 
-ylolations here in issue. Since no — 
standard has been established defin- - 


ing precisely under “what. citcuim- 
stances an accumulation constitutes . 


a violation of section’ 304(a), each © 


case must be considered individ- 
ually and decided'on the basis of the - | 


: evidence of record. In the instant . 
case, ‘the. issuing ‘inspectors’ testi- 7 


mony that: they were ‘unable to” re- 7 


call the specific circumstaces sur- 
rounding the alleged violations and a 
their testimony to the effect that — 


they would not have issued. the cita- a 


tions: if. the. conditions. had not 


existed are. insufficient, to. support. a . 


finding by the Judge that: MESA . 


carried its ‘burden of proving by. a 
preponderance of the evidence that 


-& violation - occurred. Accordingly, : 
we must reverse the J udge’ S decision he 
. and order insofar as it finds that the. 


above. violations occurred as, cited, 7 
and .set. aside: ‘the. penalties in.the 
amount: of $6, 600° assessed : by: oe 


- DECISIONS 
ae 


| /-In each. of the seven. Notices: of 


100 


: ~AWialation. citing the lack of various 
oo ‘pieces of ‘safety equipment required — 
‘by the Regulations, ie. approved — 

. methane detectors, . visual: discon- 
-  wects for eek equipment, and’ 
fire outlets-and hose, Itmann stipu- 
- ated that’ the Notices accurately . 
reflected the condition in the. mine 


at the time of inspection. MESA 


agreed “that the operator exercised 
: good. faith in abating the violation | 


on the basis of the “fact that. they 
sic) [the required. equipment] were 
ordered before the time the viola- 
| tion was issued and the oper ‘ator Was 
not, negligent ‘in- most ‘all Cases, 


since it was. in advance of the time, 


; the notice was issued.” (Tr. p. 211.) 
“On appeal Itmann contends that 


the. ‘Judge should have found that 


“TO- violation existed in. these in- 
stances because the equipment. re- 
‘quir ed to abate. the alleged viola- 


tions was unobtainable at that time, . 


Tn Buffalo Mining Company, 
supra, at 259, 80 1.D. 644, 1973-1974 
OSHD par. 16,618 (1978); the 


Board: conchided, we * * that Con- 
gress did not’ intend. that a section 
: 104:(b) notice be issued or a: civil 


. penalty ‘assessed where ‘compliance 


vo “with | a mandatory health.or-safety. 
standard. 1s. impossible. due to un-— 
mate-. 


o . availability -of. equipment, . 
rials, or “qualified technicians. at a 


- that. case, the | ‘record. indicated that 


a thére'was no. ‘dispute as to’ the fact of 


5s Violation,’ ‘but that the issuing in-’. 
spector and:the Safety Director for 


- Buffalo both: ‘testified : ‘that. the. re- be ie 
ment was not available. 


quired material was unavailable 


OF: THE. DEPARTMENT. OF. THE INTERIOR 


IBMA 164, 173, 81 LD. 


within ; the. conclusions 
| reached in Buffalo Mining. Com: e 
- pany; supra, On the basis of our re- | 
‘view. of ‘the: record — and of the 

J udge’? s findings, we. must conclude lin <<, 
‘that: these. Notices should not have 


182, LD. 


a nr to the operator and the eindus 4 
| try in general. : ie 


~In Associated ‘Divslting,. ‘Ine, 3 . - 
285, 289, 


1973-1974 OSHD. “par. 


lack of an appr oved methane detec- : 


“tor, testimony was elicited at the 
hearing to the effect that the. Bureau 
_ of Mines had bought. almost all the 
detectors available and that. “Tt The e 
“market. had. used them up at some a 
time during that per: jog.” 
TI The citations in Buffalo, vad Be 
Associated Drilling, supra, and in ° 


the instant case were all. issued . be- 
tween December © 1970 and J une 
1971. It is apparent: to the Board 


that during the period, the Notices 


in: question were issued, the mining 
industry was having great difficulty , 


obtaining ‘the : equipment. required. 


by the Regulations. In the instant 


-case,: Itmann. showed that.all- of. the ’- 


required equipment was on order. 
prior. to ‘the issuance of the Notices _ 
in question, but that little, if any, of © 

the ordered equipment. had. been de- 
livered. ‘In. his. finding. the ‘Judge 


stated that the required equipment - 
was. unavailable, thus. Itmann was 
not. negligent.. We believe that: the | 
finding of unavailability negates a 


finding of violation. and. _comes 
of: law 


been issued since the required equip= . 


| (1974), concer ming a notice of viola 
tion written. in June 1971, for the 


‘Record ” oo 


ees las 


967 


“ee inely,,-¥ we: reverse. a J aos: de 
cision and -order,. insofar. as-it finds: 
that the ‘violations. occurred as. al- 


_Teged, ‘and set. aside. the penalty, a= 


“sessment in ‘the amount of $230 t tor 


these violations. - 


Ae the hearing, the inspector who ie 


"desued’ Order Of: f Wiad! Ni o. L 


- WENO, December 8, 7970, had. inde: 
is pendent. Heroleciiats of: th e roof con-: 

‘ditions which-led.to the 3 issuance of 

the Order alleging. an. unsafe roof. 
He testified that heeed upon his vis- 

— ual observation thé roof appeared 

7 inadequately’ supported, and that 

~ loose, overhanging brows were pres-_ 

ent, at, several: pea Contrary. to. 
testimony: of the: ‘inspector that the: 

mine section ‘involved was ‘in: _pro-. ; 

_ diictioni; witnesses for’ Itmann testi- 

fied’ that the area was under. cone, - 

. struction for rehabilitation rather, 

than in production. and stated that . 
the roof condition did not“seem out’ 

of the: ordinary, but that there were: 
‘some:: overhanging | brows: to. be: 

. taken down and 3 more timbering. to. 

~ be. done i in this area. before produc- 

es tion ‘commenced. ‘These, ‘witnesses: | 

oa testifie d they: believed that the. fact | 
rane that, loose coal. being cleaned up led. 


See er 


: area, was: in n production. 


- Although the issuing inspector 
ms a the witness: for Ttmianii differed. 
as to whether:the area, in question. 

Was in production | and whether the: 
. roof condition. was ‘dangerous, we. 
find. there» 1S: sufficient. evidence in 

_ the record to support the Judge’s . 


finding that the’ violation | occurred 


~ as alleged. Our review also indicates 


~ TTMANN COAL COMPANY ar 
Wo March 18, 1975 ; 


lot 


hat hens? Is ‘oufictent: afidense. bi : 
‘support the J: udge’ S finding that.this: — 


violation’ was: serious. . due: to ‘the | 


known danger of:roof:and rib falls: — 
 His:finding that a: ‘prudent operator | 
would: hav. maintained’ safe. roof 
and ribs: aind'that Itmann was negliz _ 
gent in permitting the adition tor 


exist: likewi se. will not. be: disturbed. 


_ Finally, his findingsof good faith _ 


dbateniént, and. Jack'of adverse. effect ae 


upon Itmann’s ability to continue itt 


business “are: uncontested. and: are! 
supported by. the record. Adcordines sno 


13%, we ‘affizin the: Judge’s. finding: ‘of 7 
7 violation and aaa assessment: of. 
$16 0Q0:théreforse oy Uasew ER bere 


We note. that on. page. ay: af. his ; | 
devision’ the J udges, dismissid ithe’ ’ 


| charge of violation of section 304 (a) is 

contained in Votice of Violation Noi 
LARK, December 45-1920» but:then. ~ 
‘imistalkeenl¢ assessed ‘a’ penalty of, 
$100. for that violation.’ Our: review > 

of. the: 
Judge’ 's dismissal of thié:charge was, 
proper. Consequently, wée'vacate this, 

- Notice of Violation, set aside-this © 
penalty’ assessment, and reduce the — 


‘uecord ~-reveals:-:that:! they: 


total Teele assessment ty #100. 


i” - ORDER _ 
“WHEREF ORE, purstant tos 5 tha’ - 


authority delegated to the Board by . 
the Secretary of the Interior (43 


CFR 4.1(4)), PPIs: HEREBY — 


ORDERED that: 


1) The five Notices of vo 


of section 304 (a) of the Act ARE 


VACATED. and the respective pen-. 


_alty assessments ‘therefor creuee 
- ene ARE SET ASIDES ae 


| 9) ‘The citations of Aocion ot” 
- section 304(a)-of the Act contained 
In Orden of Withdrawal No. 1. 
- Wve, December 8, 1970, and. Order. 
of Withdrawal No. 1 JER, Janu-- 
- ery 18,1971, ARE VACATED and. , 


- SET ASIDE; 


_,..8) The seven: Noticss. of Viclncion | 
aes of 30 CFR 75.307-1, 75.808, and 75.- 
~ 1100-2 (b): ARE: VACATED and | 


7 | their. respective penalty assessments 


in the total amount of ae ARE: 
a SET: ASIDE; 7 | 
* 4) Notice. of V Violation No. 1 JER, . 
6. Dedenibor: 4, 1970, 18 VACATED © 
_ and its penalty assessment of say 


; ISSET ASIDE; + 
5) The. penalty assessment: of $1, - 


ve 000. for the violation of section 302 


(a) of the Act described in Order of 


Withdrawal No.1 WVE, December 


(8, 1970, 1S AFFIRMED; and 


by: Timann ‘Coal Company pay” rs 
oA penalty: assessment in. the total 
amount of $1,600 on or before. 80. 
i ae from. the date of this decision. 7 


oy 6, E. Roeurs, Tes 
| “Chief. Administrative sudge. . 


ae’ coNcUR: 


| Davp Doans, ce | 
3 Alminitrative J Judge. 


i CANNELTON INDUSTRIES, INC, : 


7 4 IBMA 74 


=o Decided March 21, 141095 
: aoe a the ‘Mining - Enforcement . 


and. Safety. Administration from. a 


DECISIONS ‘OF THE DEPARTMENT oF THE INTERIOR. p92 


L Federal. Coal ‘Mine " 
Safety Act. of 1969: “Modification of te 
. Application of Mandatory —~ | 
‘Standards: : /Diminution of Satety 


| Esq. - 


decision in ‘Docket No. MM 73-19 —s aha 
Administrative: Law Tudge Charles C “i 
Moore, Sr, , granting relief: sought in, 
a ‘Petition for Modification pursuant 7 

to section. 301 (c) of the Federal Coal es 


Fe penalty: assessments therefor in Mine Health and Safety Act of 1969. - 


the total amount. of $3, 000 ARE : | Affhomed | in . part, ‘vaceted in “part. beat 


ac Where an, operator presents prima. facie ce 
evidence in a. section 301(¢). proceeding i i: 
‘proving that: the: application: ofa.manda- . 
tory standard toa particular. mine will 
: result ina ‘diminution of safety to the 


miners in such: mine in the. form. of. 


. greatly. inereased. prospects: of | roof fall,. 


and its case prevails. by: a. preponderance | 


- of the evidence over that presented. by ee 
“opposing parties, the modification may acd sca 


granted. 


2, ‘Federal. ‘Coal. Mine: ‘Health ae ae 
‘Safety. Act of 1969: Modification of> 


Application of: Mandatory — $ afe tety -_ 


‘Standards: Publication - 3 a i 


Pursuant: to subsection (c) of section 301, 7 

“notice of receipt ofa petition for modifi- i, 

| cation must be published in the Federal oes 

‘ Register, but such publication require- > 

‘ ment ‘does not apply. ‘to issuance: ‘of an n 
-adjudicative decision. oo —_ nes 


: "APPEARANCES: John H. “O'Donnell, cia 
‘Solicitor, ie 
John P. McGeehan, Esq., Trial Attor- 
ney, for . appellant, ‘Mining’ Enforce- 5 2% 
“ment and ‘Safety Administration; a as, 
Charles. a. Gage, Esq., for appellee, a ae 
/Cannelton Industries, Inc. oar ae 


Acting - Assistant 


Health and co 


aa 102) 


“OPINION BY ADMINISTRA 


LIVE JUDGE DOANE © 


INTERIOR BOARD OF MINE 


OPERA TI ON Ss APPEALS: 


The ‘Mining. Enforcement’ wid ; 
- Safety” Administration — (MESA) : 
appeals. to the Board: from a deci- 
sion in Docket No..-M 73-19 by Ad- 
ministrative Law Judge. Charles C. 
_ Moore, Jr., granting: modification | 
_ of the application of section. 314 (f). 
of the, Federal Coal Mine Health — 
and Safety Act of 1969, 30 U.S.C. . 
0 § 874(f). (1970). Pursuant. to sec- 
tion 801(c) of the Act, the Judge — 
«held that respondent. Cannelton In- | 
dint, Inc. (Cannelton), , proved. 
_ by a preponderance of the evidence - 


~ that: the application. of the subject 


mandatory ‘standard to its Poca-_ 
_ hontas Nos. 3 and 4. Mine? would 
“result 3 ma diminution of safety to . 
the, miners in. that mine. 30: U.S.C. 

—-$861(c) . (1970). MESA contends. | 
thatthe Judge’s. conclusion is not — 
_ supported by the record and that he 
erred in requiring his decision to be 
* published. pursuant. to section BOL. 
_ (d). 30 U.S.C. § 861 (a) (1970). _Al-. 
though. we find merit in the latter 
; Baie we are of the< opinion that. = 
the J udge’ S findings and conclusions Z 
| an other cet respects must: tbe: th 
hae affirmed. a | = 


| Factuat ey Procedural 
Back grown 


Geng i The numbers 3. and ‘4. refer 7 the two. . 
shafts which COmpEISS: the’ Pocahontas Mine. 


" CANNELTON™ ‘INDUSTRIES, INC. 
March 21, 1975 . Ene OS 


vision on Deccan 12, 1972. By this cn 
7 ‘petition, Cannelton: requested modi- 

. fication of the application ofsection 
314( f) of the Act to.its Pocahontas. 
‘Nos. 3 and 4 Mine. 80 U.S.C. $874 
(f) (1970). This section of the Act. — 
‘Tequires ‘use of automatic couplers _ - 


on haulage equipment. 2 


_ At the subject mine, coalis hauled. - i : 
fron a working face in off-track 


shuttle cars to a’ conveyor belt. The. 


belt conveys the coal to a central 
loading point.on a track loop where 

it. is dumped. into one of several, 
available, coupled, minecars. 


‘By. means. of mine. locomotives, : 


the loaded mine cars are pushed and a | 


pulled over the main track haulage .. 


to a vertical shaft,. 151. inches ADs 50257 
width, up which each. loaded caris. — 
hoisted 250 feet, dumped, and then... 
returned to. lig bottom, Curves, 
along the main track haulage are. 


sharp and the turn radius is as small . ee 


as 80 feet in some instances. 
~The mine cars, including their. 7, 

bumpers, are 139. inches. i in Tength. a 

Bumpers are ‘affixed to each ‘end of: 


a mine car, approximately. at the ; 


level of the wheel. axle, “When 
the bumpers of two. cars are flush 

against each other, their i is'a space. 
of approxunitely, 18 inches between Ra 


car bodies. 


ae 2 Bectton: $14 (f)> 30- ‘CHR 75.1405, -pros 
vides as follows:: “All” haulage equipment ace 

~. guired by. an operator . of a coal mine on or | - 

' *. after.one year after the operative. date of = | 
this. title. ‘shall be equipped with - automatic. ua 
; couplers » which couple by impact’ and un-. =: 


“-Cisineltonts Petition: fox eee 
-eation was filed 1 in the oe Di- 


couple without the: necessity. of: persons going 


. between. the ends of such equipment. All . | 
haulage: equipment without automatic couplers. a 
.. inuse.in.a mine on the operative date of this: 
- title | ‘shall also -be so ‘equipped. within four. 
years after the Spore date of ae title, as 


tincoupling a6 


Toe 


The. coupling system i in, use in dhe. 


subject, mine: is of the. link- -pin’ 
and . consists of a heavy 


tN yer 


etae SRT es 


7 nical pin. and, linked chain, posl-.. 


7 ti oned respectively, i in. the center of 
~ the.end of’a mine car. Coupling « or, 
accomplished . by 
reaching” between. stationary | cars” 
and. ‘manually’ ‘dropping, or ‘lifting: 
they pin, as appropriate, through o one, 
of the links. . ret 
- On F ebruary 2, 197 7 3, MESA filed 
| ain ‘Answer, ‘neither ‘admitting nor. 
denying ‘Cannelton’ 8. ‘allegations on. 


-acéount. of insufficient. knowledge. . 
MESA ‘indicated that’ a further - 


pleading ‘would ‘be. ‘forthcoming. 
| after completion of an investi gation. | 
“On February: 18, 1973, ‘notice of. 
| the Subject petition was published . 
in the Federal Register, 38 FR 4354. | 
The ° United’ Mine’. Workers of. 
Ameri ica, | (UMWA) subsequently. . 
filed an “Answer, in Apposition to. 
the petition. : . 
On September. 14, “1973, MESA. 


. submitted . an. amended. Answer - 
dénying the allegations in, Cannel-. . | 


> ton’s petition. . “Attached to the. 
amended “Answer was a report, of 


¥ MESA’s investigation. | 
A hearing before. an Administra. ; 


— tive Law-J udge took. place on Janu-. 
ary 22, 1974, ‘at which time. all par-:. 

ties - ‘appeared except the UMWA. 
On. March 8, 1974, the Judge ruled | 
favorably ‘on Canielton’s petition, ” 
~ and on March 28, 1974, MESA filed: : 
re) timely Notice of Appeal: with the . 
_ -Board.- By order dated June: 19; 
7 1974,. the Board granted, a motion. . 
by Cannelton to schedule oral argu: 
‘ ment: ‘Following: receipt of: the. 
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—Cannelton_ failed 
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eee me argument took. place 7 
heton the Board. on. J une 28, 1974. - 


- Essues On » Appeal. 


i, re 


z law J udge’ s ee that appli- ag 
cation. of section. 314 f) of the Act. — 


- tothe subject mine. would ‘esult in|. 


a diminution. ‘of safety i is Supported 7 


by. the evidence of record. ken 
‘iB. “Whether the } provisions Gt sub-. 2 
section ( d). of section. 301, 380 U. S. Cc _ 


§861(d) (1970), reqiiiring publica 
tion, in the Federal Register, are ap~ e 


plicable to’ a ‘decision, issued Pursu-._ 
ant to subsection ( C). a 


y s a a i: 


ty t fee t 


: PDispaiseton ts 


Te Agha bk : Se eT 
i > er ive tres goes : ‘ : 7 Bias 
? Gangs ee : ; . 
eo ‘ : 
ie Paget etaue, 8, ea a Cee whe d Copa eee , 
f Wr ee Soy SE ee OY ae : Dea ys Pig os 


© 


Ty ti thee case As ae. ie J udge | _ 


ultimately. concluded. as @ matter e 


of law: “Petitioner has. established, 


. by. the - preponderance of this oe 


. dence that the. application of the. 


“standard in question . to. its mine. 


(Pocahontas 3 and 4)! will result in. . 

4 diminution of. safety. to the min- 
ers.in ‘such mine,’ and is accordin gly | 
entitled to modification. of: the apr 


| plication: of the standard. 23 Dee. ue 4 
MESA attacks. this conclusion in * 


- several. “ways. First, it’ argues: that. - 


‘prima facie case of diminution of oe 


3 Tn see Petition for, Modification, Cannelton 


. did not allege that ‘the application of section — 


-814(f).“* * * will result.in.a-diminution of _ 
_ safety * ean at the subject mine. When evi- . 
dence as to, this, claim. emerged at the hearing, 


MESA: did’ ‘not: miake: a timely objection on-the ~~ 
"ground of.inimateriality-and it now recognizes. 
, that the failure to: do SO' ‘constituted a waiver. - 
Br. of MESA, p. 7, a. 3. Compare Zeigler Coal” 


Coy 38 IBMA. 448. 81 LD. :729, ee a 
_ OSHD ‘par19, 131, ee gee Jee 


“to. establish. Bw id 


| are nen it pate that Cans. 
~~ nelton’s s case. did. not. :preponderate. 
over its” evidentiary presentation, 
Ame aah N ext, i contends that even. assuming o 
arguendo, that. “Cannelton. . estab- - 

| lished - a, prima facie, case, and fur-. 
- ther, that. the evidence. Is: In_ equi-- 

; poise,. MESA js.entitled. to judg- 


ment. by, virtue. of the. Secretary’ S 


burden. of proof regulation, 43. CER: 
4,587. Lastly,.it. assigns as error the: 
_ failure of the Judge to sustain. aD. 
S objection to the admission. of evie. 
32 dence of financial hardship.®. 


With: respect: +6, the ‘first ee 
tion. concerning the: prima facié re- 
quirement, we note: at the outset that. 
 aparty; which j is assigned the initial 


burden: of: going: eon aand: satisfies 
such. requirement wlien:- 1b adduces 


persuasive : evidence: Ad) sufficient’: 
to'.force an. -opposing party. to ‘go- 


_ forward with rebuttal evidence ;.and 
(2) sufficient to. support. favorable 


findings .of fact-and::conélusions of. 
 dawe Armee: Steel Corps 2. IBM A : 


| “iVinsa ‘hee ‘tnisthavidtertzea this issue as 


a burdeu: of ‘proof problemi :calling for the ap- ~ 
Plicatiou « of 43 CFR 4.587. We have-stated be-- 


fore and” we repedt again ‘that. the Secretary’ S 


burden: :of . “proof regulation’: applies. only in” 
, instances where. ‘the evidence: is: in. equipoise: 
with: Tespect, to a ‘atsputed crucial element of 


_ proof. | 


5 In. ‘addition, MESA. argues. that: the evi- - drive: through portions. of. the prin= 


eipal roof support—pillars. of coal” | 
(Tr. 184-5). In so doing, the chances. 
of roof fall would, according’ to Mr. 

Miser, greatly increase.’ In. specifi- - 


* dence..avas: insufficient’ ‘to grant modification 


on the alternative ground stated-by. Cannelton; 
* naniely, 
; would ‘achieve the ‘same measure’ of protection : 
for’ ‘miners as. that ‘which ‘is; afforded: by ‘séc-- 
tion ‘814 (f) of the Act.. However, the Judge: 


that. it, had - an. alternative which 


reached .-no- ‘ultimate: ‘eonelusion - as . to this 


claim, and..we:néed not go into: it ourselves : 


or remand. because we can finally dispose of 


this ‘appeal on other: grounds. Further, we ob- 
serve: .in | passing’ ‘that - ‘MESA “has neither’ 
pleaded, nor. proved, ‘nor contended on appeal: 


. that: the modification'should be @enied whether 


_ or not. -Cannelton | established : a prima: facie 


case of. diminution, ‘of safety and prepon- 
‘derated. see 
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359,80 LD. 790, 4973-1974 { OSHD. : 


par. 17,043. (1973 ‘). The. failure to 


establish a prima. eee case ‘ds, Pe 
COUTSE; . fatal. seg ails 
.-In. the’ case at. hand, the: J ddpe} | 


- did: not: discuss: whether the ead : 
contained. prima facie evidence - ales 
though a finding to that. effect. is: 
implicit.’ Tn’ redching’ his decision, — 
he-relied: principally- on: ‘the. testi-' 


niony of Mr. Robert. CG. 7 on 
nelton’s chief. engineer.” y 


Mr: ‘Miser pointed out: that abe | 


version of. the: ‘present mine cars to. 


automatic’ couplers would. ‘increase: ae 
the overall: length by 17. inches to a: 
total of 156-inches: (Pr. 124-6). Tne 
asmuch-as the current width‘6f the: 
shaft is:151 inches, widening would’ 


be‘ essential. Such a project would: 


entail blasting: hazards and ‘shaft’ 


problems’ die to’ replacement of 
structural support (Tr. 128-9). An-" 


other: consequence of the additional” 
length would be extensive alteration | — 
of the track haulage system because 


a number of the curves: have a radius" 


of '30'to 35 feet and aiiother 10 to 1b" 


_ feet- would be required ‘to accommo- ~ 


date the: modified Cars: (Pet. Ex. Ay, = 
In order to increase. the: radius: of 
the curves, it would be’ necessary to 


cally relying: on. the foregoing, the 


— Judge: indicatéd ‘that: he found Mr. p 


Miser-to be a credible expert witness.” - 
In our ‘view, this evidence was suffi- | 
ciently reliable, probative, and. sub-" 
stantial to support findings of fact — 
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and eoriclusions of law tio the effect 
. that installation of automatic cou- 
_. plers. would result in greatly in- 
creased chances for a roof fall. Thus, 
- we conclude that Cannelton did es- 
__ tablish a prima facie-case of diminu-— 
* a tion: of safety to the’ miners in the 
“subject mine by dppligation, os the 


op: subject standard. 


When we turn to MESA’s nate 
| tal presentation in order to deter- - 
mine who preponderated, we find - 
corroboration of Cannelton’s case. 


: MESA does not. dispute that. the 


Taine cars would have to:be length-. 
a ened -by -the: addition of. automatic 
- couplers and that stich lengthening 
- would necessitate -altération of the 
shaft and of the track curves which _ 
would in turn cause roof control 
problems ‘in a mine which, up to 
now, has hada sound roof. Indeed, — 
 MESA’s inspector,’ Mr. J ohn’. H. | 
Cook, admitted as much (Tr. 212,- 
237-88, 356-7; Br. of MESA, p. 13, 
ee MSG216 17). ‘MESA. simply states’ - 
that it is confident that. Cannelton ; 
will - continue to have- a sound roof - 
control program ‘and: argues: that- 
-- Cannelton has not proved that there — 
- would be a substantial likelihood. a : 


increased incidence of roof falls. 


.. Thus, the -arca of. dispute comes 


| down. to whether the likelihood of 


roof. falls, if alteration. were re-- 
: quired, is a realistic probability or ° 
little more than a speculative pos- 
a sibility. The Judge accepted the 
. opinion of Mr. Miser, and MESA - 
has not pointed to any evidence to— 
contradict: that judgment. In this © 
os instance, the weight: given to the. 
oe eas of Mr. Ease ies the: J Judge e 


OF. ‘THE. DEPARTMENT | OF, THE INTERIOR “ie, 


¥ . 
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"ae iteeseesd. by. the pee infer- 2 7 


ence to be drawn from undisputed : 


basic facts. The alteration contem--.. 


plated would undoubtedly weaken 


existing roof support. We are in- 
clined in this circumstance to infer is: 
an increased prospect: of roof falls 
when: nothing concrete is presented _ 
- to show that the problem i is de mini- 
més or that specific measures can be 
taken which will minimize the like- - _ 
lihood of such disasters. All that 
| MESA has preserited with respect to.” - 
this issue is’ argument, and we bee 
lieve that.the Judge acted within — 
his: fact: finding: discretion. insdis- 
counting it. Accordingly, we held ey * 
that the Judge correctly ruled that = 


Cannelton proved by a ‘preponder- — 


ance of the evidence that applica- 
tion of section 314(f) tothe subject 
mine “*:* * willresultinadiminu-»  — 
tion of safety t to the n miners in such 
mine.” . 7 ; ; 
‘Alaving concluded ae ; Cannel - 


ton preponderated, we need not con- - 


sider which party to the ‘subject’ epee 
modification proceeding hasthebur- 
den. of proof and must bear the risk * eo 
of non-persuasion with respect. to 

any of the elements of proof under’ > 
43 CER 4.587. Hastern Associated ane 
so Coal Corp. 8 IBMA 881, 341-2, 81 Aad @ 
LD. 567, 1974-1975 OsHD par 
18, 706 (1974). < a 
We come then to MESA’s oes ie 
ing substantive attack on the: deci-. ine 
sion -below. At the hearing, one - 


Thomas. Hazzard, a mine car cou- 


pler at the subject mine, testified. as” cae 
to the economic hardship whichem- 
ployees would: suffer if the mine 
‘were closed 3 in: n order to install auto- eo 


ABBE 


a 


- matio ‘eoaplers or it it closed down 7 a. 


| | ‘permanently (Tre 274-5). “This evi- 


- denée. was received over. MESA’s _ 
timely obj ection on the ground of 
.. irrelevancy. 8. Although the Judge. 
— did not formally rule upon this ob- 
jection, his. reference to the disputed © 
testimony in his opinion indicates | 
to us that he overruled i it sub silen- 


tion: 


tion as to whether tlie. application 
ofa mandatory standard will result 


‘in a diminution .of safety.. There-. 
fore, the Judge should have. sus-. 
tained the objection and entertained 
a, motion to strike. 5 U. S.C. § 556 (a) | 


(1970). 


However, we .do ‘net bales ibe 
reversal is called. for in. this instance © 
because the error was not prejudi- 
cial to MESA. As noted earlier, | 
there j 1s ample independent and rele- 
- vant evidence in the record, con- 
sidered as a whole, to support the 
Judge’s conclusion that the appli- ° 
cation of section 814(f). of the: Act . 
_to the ‘subject. mine would ‘result. in - 
a diminution of safety. According- 
ly, we conclude that the ‘erroneous. 
ruling provides no. basis to overturn 


the decision below. ois 


a: MESA also objected on the ground thatthe “. 
"union | local, whose cviews Mr. Hazzard pur- — 
'- ported to represent, was not and could not be . 

. & party. to the instant proceeding. We are of — 
the. view, . that. this . objection’ ’ was without a 
merit because Mr. Hazzard testified as a wit- | 
_ ness: for’ ‘Cannelton. and. did’ not: ‘seek recogni- - 
. tion’.as an- 


. “interested, - -party: 80% 


#891 (e) Sas CFR A507), Coe 
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In our view, MESA’s objection 2 
was: well-taken.’ Evidence of: eco- - 
nomic hardship to.employees or em- 
ployers is irrelevant both as a. mat-- 
ter of logic and law to.a determina- 


Use 


07 


rl Wet turn. now 6 the raven 


ing issue in this appeal,’ namely, ne 
the applicability, if any, of the pub- aa 
Jication requirement -contained in 
~ subsection’ (d) of section 301 of the 
Act to a decision issued pursuant 


to subsection’ (c). ‘Subsection. ()) 7 
provides as follows: : 


(a) In any’ case where the “provisions. | 


| of sections 302. to 318, inclusive, of: this — 

| title provide that certain. actions, condi- 
tions, . or. requirements shall..be earried 
out: as: prescribed by: the. Secretary, or 

~ the Secretary of Health, Education, and 


Welfare; as” ‘appropriate,’ the provisions | 


‘of section 553 of title 5 of the ‘United 
_ States..Code. shall. apply unless either: — 


Secretary otherwise. provides. : ‘Before 


granting any exception to a mandatory ‘ 


safety standard as° authorized by this. 
title,: the findings of the Secretary or his © 


. authorized. representative shall be: made- 


public and: shall be available to the rep- 
resentative of, the: miners at. the affected ae 
coal mine. . 


A comparison: of ‘the: oe sabjsees , 


tions. reveals. that. they involve. en-, 


tirely different procedural processes’ 
which are mutually exclusive. Sub-.: 
section (c)- concerns modification of . 
the .application..of a: mandatory... | 
standard to. a particular: mine. ‘Fhe : 


Congress directed that the. proce-. 

_ dure to, be, employed by, the Secre- 
tary. in considering modification: — 
petitions was” ‘to ‘be. adjudicative, . 
hence the. citation of 5 US. C.§. 5b4 
(1970). By coritrast, subsection. (d) _ 
deals with changes’ in ‘mandatory - | 
standards. to. be. effected. by. rule- 
making. or ‘by ‘the application. of 
administrative exceptions. Where es 
is either of ‘these methods — is. em- ‘ 
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ployed, we believe that iConortse in- 


- tended the findings of the Secre- 


- tary or’ his’ authorized: representa-_ 

“tive to.be made public by publica~ | 

’ tion in the federal Register.In this’ 

- connection, we note the reference in 

» — subsection’ (d). to 5 U.S:C. $.553- 
(1970) ,:the-rulemaking' provision 
of! the ‘Administrative: “Procedure. 


Roce welled gatahpee 


* le addition, a eee that sub- 
section (ce): contains ai lintited pub: 
“applicable | 
to. that. effect, meh, he vacated. 


_ lreation:* “requirement © 


orily” té notice’ of receipt. ‘of a Peti-” 
tion’ for: “Modification.. ‘Two infer- . 
ences. can be, drawn. from this ext 
traordinary arid: quite Specific ‘res 
- quirement. First, since the Congress | 
attached” the® ‘publication’ require- 
ment to: an. “expressly. mentioned .- 
‘phase. of. the. adjudicative. process, 
 it-impliedly excluded: other ‘phases: 
‘not so mentioned.” Second, the Con- 
" gress was well aware that a publica- | 


tion requirement is not usually ap- 


_ plied to phases: of the adjudicative 
process, and it must have realized. 
that an ‘explicit expression. of legis- | 
lative intent Was hecessary in order 
to create ‘an exception to the pre-— 
vailing practice. See 5 U.S.C. § 554 
(1970). It follows that ‘if the Con-~ 
— £TeSs © recognized the necessity of 
| legislating | an express “exception ce 
with. respect, to: publication ; in. the -_ 
| Federal Register of. notice of 
| receipt of a petition filed pursuant ; 


| . 3: BIA 300° 
to “Subsection. (ec) of section, 3801, fe: 


ot ‘Eopressto ubiue: est ‘enclusio. uiteriae: oe . 
pare. Kings. Station. Coal. Corp., “9° 2 IBMA 291, 80... 


LD. 711; 1973~1974 OSHD par. 16, 879° (1973) 


- with North American Coal Corp., 3 IBMA 93,” 


~ 117, n. 16,.81 LD. - 204, (1974-1975 OSHD par. 
| 17; 658 (1974). : 
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then ‘iti. would’ oe so- _egislated 
with respect: to the publication. my, 
the: Federal. Register of.an adjudi-’ 
cative . decision: under. that: subsec-.. 
tion, if it intended a wider excep- . 
tion. Since the Congress failed to: 
do.. $03. we. conclude. that. the legis- 
lators ‘did not in. fact, create.a more. 
: inclusive exception... se 


Accor dingly, we are 5 of the SS 


that. the: Judge: erred.- in. ordering . 
: publication. of his decision. in the. 


Federal B register : and, that his-order. - 


ORDER | 


“WHEREFORE, pursuant to the" | 
authority delegated: to the Board ~ 


by the Secretary of the Interior (43° 


CFR '4.1(4)), ‘the decision in the | 
above-captioned: docket IS” AF-° 
i ‘TIRMED, except that the or der re- 
quiring “publication ‘of the decision 


“In. the: Federat | Register | a aa 
GC ATED. : 


“Dav Doe 
Administrative Judge. 


| Ware CONCUR: rod 
One Ue Rocuies, JR, 


Chief Administrative J side 


- Howarp J; Scumrieysere, JR., eS 
Es! Alternate Administrative a rude. 7 > 


ESTATE oF I OHN cs AKERS: 


‘Decided March 26, 1975 2 : 


Decision ‘end’ ‘Remand witht” ‘Orders’ ue 
implementing. ‘the. judgment of. the. 

Ninth Circuit Court and the. prior 
: . orders of the Board of Indian eee - 


308] - ao 


| “Order. he 
| 1. ‘Indian. “‘Probate:, 


those: individuals before the court, | 


| 2. Indian ‘Probate: 


tary which. do not become the subject of 
7 ‘litigation, | 
final. as to those. issues not litigated. 


| APPEARANCES: For. appellant, Ger- 


: ald J. Neely .of Towe, Neely & Ball, 
‘Billings, . . Montana... For. appellee, 


| Hubert J. ‘Massmian- of. Helena, Mon--. 

= ee tn course of pr obate-.of this estate. 
which. have. not. been . before the 
~~ courts involve the. allowance. of and: 
pr iority. of payment. of two of the 
‘four. claims. filed: No. dispute | ‘was 
raised as to the allowance ancd.pay- 
ment of the probate fee and. the 
claim for: irrigation. The allowance 


tana. 


OPINION BY ADMINISTRA- 
TIVE JUDGE WILSON 


INTERIOR BOARD. OF 
INDE AN. APPEALS © 


This quatton is ‘before. the. Board 


. for the implementation of the judg- 


‘ment in Dolly Cusker Akers. v. 
Rogers O.B. Morton, et ai. (CA. 9th 
Cir. No. 7 71-3002) 499 F.2d 44 (9th 


_ Cir. 1974) upon receipt of the com- 
munication of March 4 , 1975, tothe 
- Solicitor , Department of the Inter- 
— jor, from Mr. Herbert Pittle, Assist-.- 
ant Attorney General, Land. and - 


Natural Resources Division, — 


Re: Dol YY Ousker. Alcers’ ve “Rogers OC. B. 


Merton, et-al.,.* * * the time for certiorari — 
_. in the above- entitled aetion has expired. 
aya Accordingly, nothing, further -re- 
‘mains to be. done and | this file is be- 

3 Tt was held that he eed ae 


4 ing closed. 


_ ESTATE. OF JOHN ca “AKERS: 
, March 26, 1975 2 i Bac 


- Seatetang? Ss ee 
i> 5 thority: a urisdiction of the: Courts— “ 
8811. aa Te eae, Oe 
| “The Secxetary is” : bound by’ the: ‘order, of - 
a eourt only as to those issues and. as to - 


- “Secretary” $s Aw 
| thority: J ur isdiction of the Courte— 
eS) 6 : 


eee “Where issues are decided ‘by. tie Secre- 


~ the © ‘Secretary’s | ‘decision ‘1S: 


TL] The Ninth Cireuiit Court. con- oe 


sidered only two of the various is- — 
“gues raised in the appeal from the 
« District” Court, ¢.e: (1) the. correct- 
ness of the Departmental approval - 
of the testator’s will dated Decem- —— 
~ ber 5, 1957, and (2), the denial of 
~ the applicability’ of the Statutes.of 
‘Montana creating dower rights j ina | 
widow. The Cireuit Court affirmed . 
. the District Court approval. of the 
“Departmental ruling on both. Upon 
the failure of the widow to.pursue | 
appellate. procedures the case stands 
finally decided by the Circuit Court, 
and the Department is affirmed i in 
its" disposition of the. two, issues 
raised, supra. 


ina | 


[2] ‘Those . issues Geta in ‘the : 


ofa claim of ‘the. Internal Revenue 


Service against both the widow, 


Dolly Cosker Akers, and this Estate 
Was. finally- decided for the Depart- 


~~ ment. by this Board i in. 1 TIBIA 246, 
79. T.D. 404 (1972). The Internal : 
“Revenue claim was authorized to-be 
paid from income only and not from 
sale of : any ‘trust, land. In. that same 
ae decision, a claim against the Estate a 

- for. attorney’ ’s fees by Mr. “Hubert Jee 
“Massman. who had: represented : the . 

| devisee as: the proponent of the de- 
cedent? s will. was. disallowed. as not . _ 


being chargeable against the Estate. — 


7 ~ Board's” 
‘May 24,1972, on the separate issues 
-. of the allo wae of the claim of In- 
al ternal Revenue and both the allow- 
ance ‘and. priority of the claim for 
. ~ attorney’s: fees on a ‘date when no 


= Johnd. Akers, D 
946, 79 LD. 404 (1972), continued in. 


; 10 


: client only j in this case, and that iis 


‘fees were her cost, and not @ cost 
“HOE administration to be. paid from | 
“Estate assets. ©” 2 
_ The Board’s deniaict: of May: 24, 
1972, ‘supra, Was not challenged i in 
‘the courts and is therefore final for 
the Department. ‘The’ Court. récord . 


| ‘shows that on October 5, 197 1, , Dolly 


Akers filed an appéal in the Ninth 
~~ Circuit’ Court seeking reversal” of 

‘the District Court’s approval of the 
will: and ‘its denial of dower. The - 


appeal | was dismissed “* * * for 


want of prosectition * ee br by order 


_ of the Court. filed May 8, 1972. The 
“decision was- entered 


proceeding ‘was ‘pending in any 


~ court. ‘The record further shows 
that. ‘upon’ “appellant’s motion’ ‘of 


a une 15; 1972, the appeal was rein- 


i stated: by” the Court ‘on June 29, 
1972, and that the issues before the 


oS Court: were re Gnally decided Jiu une 20, 
1974, 

' . Tt is itis conclusion of this Board 
7 hai the orders entered'in Hstate of 

Docket 70-9, 1 IBIA 


- ‘effect aud. should ‘be reafiirmed., ’ 


NOW, THEREFORE, by virtue . 


of: the: authority delegated to. the 


7 Seeretary of the Interior, 43 CFR 
_. 4,1(2) the decision of the Board, 1 


‘DECISIONS OF. THE DEPARTMENT OF . TEE INTERIOR 


. 1 CONCUR: 
Board of Indian Appeals by the. 


182 Lp. | 


IBA 246, 79 LD. 404 (1972); in the _ 
Estate hen shall be, and thé same 


is HEREBY. REAFFIRMED, and | 
the Superintendent:shall :. ti 


A. Distribute all cash finda. tn = 


the Individual. Indian nroney: ace 
count: 


sie payment of the probate foe . : 


of $75.;.and. - 
2. 4D- payment. of the irrigation = 


claim of $310; and. 


8. the balance of he tung ai —_ 
be paid toward satisfaction of. ‘the | 
Internal - Revenue - claim and. the 


Sup erintendent.shall pay. any future 


income accruing to the: estate. until | = : 
the debt’ be satisfied.” “es 


B. Deliver. to Hail tehtider in . 


accordance with the will.of John ee 
“Akers, the trust lands which form aoe 


the residue of John Akers’ estate. 


IT IS FURTHER ORDERED, oe 
| that this. matter shall. be and the 
game is HEREBY REMANDED - 

to the Administrative Law Judge — 
having probate. jurisdiction. at the 
Fort . Peck Reservation with au- | 
thority to issue any and all. orders Aes 
necessary to. a igerype dy the judg- : 


and orders: of this Board. ee 
This. decision i is final for the De- | 7 

Partient a oe es 

| Aumxanpen HL. Wasow, ae 
_ Administrative ve ud ge. 


Meron, J. Sanactr, a ee 
; “Administrative J ge. Os 
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: piel by. ‘the: ‘Mining: ‘Enforeement 
and Safety Administration from adeci- — 

. sion of Administrative Law Judge 

: Edmund: M.: ‘Sweeney, -wherein’ he. 
— vacated,-an Order of Withdrawal 
issued. pursuant.'to: section . 104 (a) of 
the, Federal: Coal: Mine: Health and 
— Safety Act: of ° 1969, ‘and. vacated : as 
7 well. any: previously’. proposed civil. 
foe penalty: assessment | for. ‘an. alleged 
_ vidlation . of 80.CFR. 75.200. arising | 
out-of said .withdrawal: order, in con- - 
= solidated proceedings ee Docket. 


Nos NING: Plage occa 
3 BU ee 
| Afirmed as s modified. . 


4 “Rederal’ Coal 
E Safety Act. of 1969: 


- Where: an: Administrative aw Judge 
a erroneously finds. the evidence: of, record 
‘to be in. equipoise. with: respect. to all dis- 
puted . elements © of: ‘proof, ‘the Interior hi 
Board .of ‘Mine’ Operations ‘Appeals: may : 
~ make ‘its*own’ ‘findings’ ‘from : the. record 
. determining the. ‘pieponderant: weight: aus 
the evidence, 43 CFR 4,605. Ore? 


” | Q Federal: Coal : “Mine - ‘Health | ead’ 
ce Safety: Act of 1969; ‘Evidence: Prima 
* “Faeie Case" 0°. ane 


‘Withdrawal: orders: “and: ‘gssessinents ‘oe 


fae civil penalties. are “sanctions” within: the 
ey ae meaning ‘of section: 7(d): of. the -Adminis- 
trative Procedure. Act. (5 U.S.C. § 556 (d) ni 
= (1970) ) and may be imposed only if the . 
‘Government produces reliable, probative, | 
and. substantial. evidence,: ‘that is: to say, 


r establishes a. prima facie case. 


+2. SRIGLER. ‘COAL Co. oa 
March 81, 1975 


"Decided Mt arch 51, 7 915 | 


“Phares, | 
‘appellant, Mining’ Enforcement and 2: 
Safety Administration ; rf 


Company. 


Bo - Federal: Coal ‘Mine. “Health. and | 


- Safety. ‘Act of 1969: Burden of: ‘Proof 


The Secretary's burden. of proof regula- : 


tion, 43 OFR 4.587, does not govern the 


order of proof. or: ‘the obligation: to estab- | 


‘lish, a prima. facie case. Such regulation 
applies only | tothe: determination . of | 
; which party loses in whole or. in part, as. _ 


appropriate, “where. the. ‘evidence © is in 


equipoise with: respect. to an element Or 
| elements. of proof i in. “dispute. 7 


APPEARANCES: ‘Richard V. Backley, 7 
Esq., Assistant Solicitor, and Robert Jes” 
Esq. ‘ “Trial” Attorney, for 


J ‘Halbert: = 


| * opmion BY ADMINISTRA- ba 


LIVE JUDGE DOANE. 


yd TEER BOARD OF MINE 


“Mine. ‘Health. aa | 
Review of She 
Notices and Orders: ‘Scope. of Review — | 


OPERA. VI ON. S APPEALS” 


/ Background : 
“65 “April 18, - 1972, Mr. Harry 


Greiner, a federal coal | mine inspec-. 
tor, employed. by the ‘Mining En- 
forcement and Safety Administra- og 4 
“tion (MESA), ° issued an. imminent _ 
danger. “withdrawal. or ‘der pursuant. _ 


to ‘section. ‘104 (a) of the Federal’ : 


- Coal Mine Health and. Safety Ack 
of 1969: (the Act) ? 


, ‘Dangerous roof conditions exist for. a dis- | 
tance of 300. ‘feet. over. the. man trip and’ ae 
‘material haulway in Ne oO. 5 Southeast en- . 
ty, where men. and material were being: : 


380 U.S.C. §814(a), (1970). - eae ne 


against Zeigler 
Coal. Company. (Zeigler). at its ‘No, , 
_ 4 Mine. -That. order, designated. as 

1 HG, April. 13, 1972, contained the. os 
, following citation : | 


| DECISIONS: oF THE 


2. 


"transported in open - top. g and g Gate 
an ‘and open supply cars. This area had also 
_ ‘been dangered off by the mine examiner 
‘on April-7, 1972, and danger sign had been . 


Agnored i in ‘traveling this travelway. 


“The area of the mine subject. to 


the’ order was described as “No. 5. 
Southeast entry from the mouth of : 
entry inby for, -a ‘distance of 300° - 
feet.”” The order was terminated at. : 
5 :45-p.am. on April 14 with the ac- 

~ tion taken to justify. the termination 


described as follows: 


7 Loose roof. was. taken down and an addi- . 
‘tional 125.to 130 five ‘foot roof bolts. were 


‘installed i in No. D Southeast paca to make 
: the roof: safe for travel. 


‘The pertinent ana safety 


standard is 30 CFR 75.200, and a | 


: vides j in relevant: part.as follows: 


a ae ‘The roof and ribs of all active: 
"underground roadways, travelways, | and. 
working - places shall. be ‘supported or 


| otherwise controlled adequately to. pro- 


‘tect ‘persons © fr om falls of: ihe: root oe 


ribs. wae aK 


The pede in Docket’ No. | 


‘VIN Cc 72-66 was commenced on 
“May 8, 1972, when Zeigler filed its 


ss Application for Review of the sub- be precluded from questioning wit- ms 


nesses with regard:to the statutory _ 
criteria requir ed to'be considered:in 
fixing the appropriate amount of — 
‘civil: “penalty. “AS a, consequence, 9, 
seconcshearing was held January 21, 
1974, at Chicago, Tllinois,:;wherethe— . 
oJ nage ordered the two proceedings Bias 
consolidated. | 7 wee 
As’ a. ‘result : ‘of ‘the. pees <a 
adduced at. these heari ‘ings, Admin- | 
istrative. Law J udge Edmund M. 
Sweeney concluded th at the condi= : 
tion of. the roof cited’ in’ the order : 


_ ject imminent danger order. The 


| proceeding under Docket No. VINC — 

3 OE 3-228-P/ 1 was commenced . when: 
| ‘Zeigler, on. February 19, 197 3, filed 
-- a petition for hearing and founal 
adjudication with regard to the pro- 
oe 2 posed order of assessment issued by 
MESA on February 1, 197 3, propos- 
ing a penalty sent of $8,500 


_ for‘an alleged violation of 30 CFR 
75.200 arising from the condition 


cited | in. the subject. withdrawal 
order. In its. pleadings, Zeigler 
‘denied : that the root was unsafe ;. 


se PARTMENT OF THE 


‘that. ‘there. owas 
danger: that there was any viola-. 
tion of Zeigler’ S roof control plans 


INTERIOR : [82: LD. | 


any — imminent | 


that there was any violation of the 


‘regulations ; that. the roadway had. 
been dangered off; and that: danger 
signs had been. ignored in bl 7 
the roadway: ae A 
A hearing on the Apphaten for. _ 
Revicw was held on November 29, 
1973, in Arlington, Virginia. Atthe 
conclusion of the hearing counsel for 
Zeigler advised the Administrative — 
Law Judge : (Judge) of the pend- — 
ency of the section. 109(a). éivil. - 
'penalty proceeding. The Judge. 
then, on November 30, 1973, issued — 
-an Order to Show Cause why the 
evidence. adduced. at the hearing on 
the Application for Review should | 
not be adopted: and. incorporated 


into the record of the'civil penalty 
proceeding and thus eliminate. the > 


necessity for an additional public. _ 
hearing. MESA responded to the — 
Show Cause Order by alleging that . 
it: would be seriously: prejudiced a 
no hearing were held in-the civil - 


penalty proceeding because it would 


a could tot a determined because of : 
extensive conflicts i in, the. testimony. | 
‘He: then. determined that. the testi- 

| “mony of the witness: for both. sides 
was ineredible, that neither side a 
_ preponderated, and: that, therefore, io 
the. ultimate decision’ rested upon. _ 


the appropriate: application. of. the 


cade burden of. proof. He considered. the 
. case to be one in which: the order of 
‘withdrawal was. proper if and only | 


af a violation of the. above- quoted 


ae portion of 30 CFR, 75.200 occurred 
(Dec. 6). He-reasoned:,that the ~ =. . 
_ burden wason MEGA to provethe 

_ violation whenever. the facts con- | 
stituting the. violation are neces-— 


sarily the basis. of ‘proof of 
imminent: danger and are therefore 


ci necessarily. the. issue in. the. case 

~ (Dee, 17). Finding that MESA had 

‘failed to. prove a violation of 30° ee 

CFR. 75.200, the J udge vacated the - - 

. order of withdrawal as well as the — 
ae proposed. assessment for the alleged 
) eveenon, ores 

. MESA eontands on yo that 


: the order of withdrawal was prop- 


os erly issued and that the J udge failed 
to: reach’ this: conclusion because he - 
| applied | the wrong legal criteria to — 


the evidence. pe misallocated. the 


| 80. CFR 75.200. 


— Zeigler ne that. the J nae : 
~ did not err in his evaluation of the | 
oe evidence and allocation of. the bur-_ 
den of proof, and. that he properly ‘ 


7 vacated the. order. 


eee ~The N ational . Tadependent Coal : 
Gene s Association | (N ICOA). 
has filed an amicus. cur tae brief de- 


(TL) ogeienmr ‘eoan co) 7.2. 
March at, 1975 a 


‘= ns 7 


voted to the bur den of £ proof 3 issue. - 


| It contends that in this and similar. | 
eases the. burden i is Properly — ee 
on. MESA. | | 


a _Tesues | . sh | 
| “Whether the Administrative Law | 


. ; udge. correctly vacated Order of 
‘Withdrawal 1 HG, April 13, 1972,. 
and properly found. that the alleged | 
~ violation or 30. CF R. 15. 200 was not. 
| proved. : 


alle aes 
Whether the Acasa Law ig 


a udge. properly. evaluated the evi | 
| Hees in this case, made the appro- 


priate .conclusions of law, and: 
properly: applied the: burden’ of 
proof ee 43 CE oR 4. 587. . 


| Discussion — 


“We < concur eth ithe. J ee as ae ce 


_ the results reached. in his decision. _ 
We believe that he was correct. in. 
7 vacating Order of. Withdrawal 1. 


HG, April 13, 197 9, and in conclud-: au 


ing that MESA. failed to prove the: . 
alleged violation of. 30 CF R 75.200... 
3 ‘However, we do not agree that con = 


- burden of proof. MESA also con- © 
tends that it. proved a. violation of 


flicts of testimony preclude a deter-. 


| mination as to which party prepon- ~ 
derated with respect to the weight - 
of the evidence. Indeed, after exten- 
_ give review of the entire record, we: 
find that. the. evidence adduced. by. 
_ the operator clearly preponderated: 


over that adduced by MESA and we: ue 


“condlude that. where there isa pre- | 
| ponders ance ey one ae epplication: | 


6th SE 


AE ‘DECISIONS: oF THE: 


nh ‘of the cuties of proof regulation, 


oe 43 GFR, 4.587, is ‘not needed. 
id in the circumstances ‘of this i 
: case, we-find it necessary ‘to’ ‘exercise 
our prerogatives under" 43° CPR 
eh 4,605 and to make « our own findings 
of fact, some of which coincide with 
and others of which differ from the _ 
_. findings maide by the Judge: We'be- - 
lieve that the record'shows and: we 
 thereforé find: that: between:9 p.m... 
_. April 6; 41972, and: 4-p.m.' Friday, 
- April%, 1972,. a roof fall occurred ~ 
at the. mouth of the 5th Southeast’ 
entry of the Zeigler No. 4 Mine; that. 
the mine’s preshift examination rec, 
~ -ords. contained. entries between the. 
- dates of April 6, 1972, and April 5 1 
“1972, showing ST cose’ top mouth of Z 
and “Loose, rock at mouth 
| OF 5th, & east” ‘(Italics supplied) ee 
‘that the approximately. 300 feet in-- 
a by. the mouth of the 5th Southeast. 
entry is part: of the 6th Southeast 
supply road for such ‘mines;‘that — 
the roof ' fall extended partially | 


. Across the intersection’ of the 5th 


Southeast entry: with the ‘crosscut i: 
from the 4th Southeast entry;. that. 


- the: supply road ‘was’ normally used 


for both hauling supplies. and meni 5 
~ that. the: portion of the fall over the - 
| roadway was. cleaned. up and some - 
—~ root bolts. installed between. mid- ' 
night and eight o’clock a.m. on - 
_ April 103 ‘that on “April: 13, 1972, 
‘Inspector 
‘Greiner ‘went to the Zeigler No. 4 
_. Mine to conduct -a spot. inspection ; _ 
that Inspector. Greiner checked _ 
a preshift examination books and 
ae ‘erroneously formed the impres-- 
* sion | therefrom: that the bth South- = 


. ‘Federal Coal Mine — 


‘DEPARTMENT oF THE INTERIOR - 
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“east ‘entry had on cee | ‘out as s 
| having’ an: “unsafe condition from 


April 7. through the 13th ‘inclusive; 


; that, Inspector Greiner went under- Mo 
- ground where he. came upon. thei in- 


tersection where the ‘fall’ hiad “OCs 


curred atthe’ mouth of the. Sth ran 


Southeast entry and discovered ae 


dangér board which had been pre: - 
viously. placed. there ‘by the com-. ~ 
pany’ s preshift inspectors: to: danger te 
off the area, extending beyond the 
intersection ‘and. not’ used in the 
travelway of the 5th Southeast en-- - 
- try; that Inspector | Greiner advised. “ie 
Mr. Stanton Roberts, Zeigler’ s.Mine — 

. Safety Director, that an orderof = 
‘withdrawal would 4 issue for the 300 


feet because the roof was dangerous 
and placed danger s signs at‘both'ends — 


of the 300 foot area ; that: between 9 
and 11 a.m. a written: order of with- ; 

| drawal No. 1 HG, ‘April 13,1972, 
was: ‘issued’ for, the 800- foot area cde 


not aad or “refer tothe area, of - 
the roof fall; that the approved roof 
bolting plan ‘for theentry wasbeing 
followed? that the roof consisted of = 


white rook or gray. shale; that be- 


tween 4 o’clock pm. and midnight — 
on April 13, 1972, the entire roofin 
the area of the fall’ was ‘rebolted,’ no. 8a 
loose roof taken down and approxi- = 
mately: She five-foot: ‘bolts: were iIn- 
stalled in the roof fall area and the oe 
800-foot area which had previously 
been ‘closed by ‘the order of with- 
drawal; | 
again. accompanied by: Mr. Roberts ae 
re-inspected the area on: April 4 
1972, and. terminated the order of 


that. Inspector’ Greiner 


withdr ee at: g 345 pa m. We further r - | 


~ 


ie WAL : at | gnnreseer on Bae 


nee find that Inspector Gees confused | 


the preshift. examiner’s notations on 


the roof: fall:as: ‘being notations on. 


the roof conditions in’ the 300-foot . 
span of the 5th’ Southeast entry and - 


. further that Inspector. Greiner 3 is- 


: ‘sued the section 104 (a): withdrawal 
__ -order -on..the. erroneous: assumption 
~ thatthe notation: found: in ‘the’ pre- 


: shift examination records and the | 


danger boards found. underground — 
concerned. the 800- foot. roadway 3 in 
the 5th Southeast entry. 

At the hearing, when ‘Tispéetor - 


a Greiner. -was asked why. he jeened 


a ‘the withdrawal order, he stated. 


In ae frst place I saw. it written up ¢ on 


check it out, and when t got on the man- 
. trip, ‘the mantrip travels. ‘this’ roadway, 
and when I got there, there was a dangér- 
board -aeross. the road and I examined the 


. area. by testing and looking and sound-__ 


a ‘ing, and, in my judgment, it, was: ‘bad, ‘80. 
Tissued an order. . _— 


| (Tr. II, p. 45.) - | | 
-Inspector- Soe who | was. ac- 


oe cepted » as. qualified. to give. expert 
testimony on. coal mine health :and 


- safety - matters, asserted | consist- 
ently that, in his judgment, the. roof - 


of the 300- foot: inby. the. mouth, of ; 


| “Sth. Southeast entry: of the. subj ect 


baa mine was. bad. and unsafe.. On. the 


other hand, as, Judge Sweeney. ob- 
“served,.: ‘the. Mine: ‘Safety. Director, 


Mr. Roberts, and the:two company 


- Inine examiners, Mr. Walden and 
Mr. Carter (all of whom were Mem- 


- ‘bers of ‘the’ ‘union with as much or 
- He more, experience. in coal. mining. as. 
_. Inspector Greiner, and all of whom. 

were, equally: accepted. by. Judge. 

2 ikea A as semicon to oa ee. 


: the 


“EBIGLER COAL -COz: 3) eae. =! — | 
‘March 31, 1975. ; ee 4 ase 


‘testimony ¢ on onl mine: , health’ anc 
safety matters) uniformly asserted — 
that: an roof in the 5th Southeast — 
“entry * “was” safe, _. “Sup. : 


ai (Dee: ae Oe 
« Tnspector’- Gia ails 
thought that the notations in the 


preshift examination records” ‘Te- — : 
ferred to the ‘roadway. in the 5th 


Southéast entry as indicated: on 
- page 181 of Tr. I, as follows: 


2, “Was. ‘there anything’ in that “réedrd 
“to indicate ‘that: that was. in an area: that 


was. used’ as oa. roadway, cava or 7 


sworking place? no, 


AL Yes sir, it. ‘said. nore top. over the < 7 


| es roadway. ‘in, the 5th southeast. ‘entry’ or gags 
e pre-shift. books, and. L went to this area to. . 


‘gr sravelway—it could have been. travelway. Z 


The record. shows that Inspector s 


‘Greitier ‘insisted that the preshift — 


- examination. records introduced into 


‘evidence were: incomplete and that. 
the notations that he had confused - 
and ,which he ‘thought | he remem- 
- bered simply were not. included. in 
exhibits. - ‘However, _ 


that. finding, that the. preshift,, ex- 
amination records submitted i inevi- 


dence. as Exhibit P-5 are. the. total - -_ 
and. complete record of the preshift oe 


examinations. made. for | ‘the 6th. 


- Southeast supply road which is the | . 


same as the 5th. ‘Southeast entry, . 
from April’, 1972 to April 13,1972, 


inclusive. In view of the foregoing , 7 
discussion of ‘the evidence, we. have _ 


little difficulty:finding, and we do _ 
find, that the weight of the evidence = 3 
clearly preponderated. in-favor.of — 
the operator ‘and that. the roofofthe _ 
300- foot span of the 5th Southeast 
entry in the aunje ect 1 mine on. ace 


Sweeney found, and we, concur, in _ 


DECISIONS OF THE 
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13, 1973, was: supported | eat oie? 


| quately controlled to, Protect; ae 7 
| . initiating the’ proceedings shall have: the 


: sons from falls. = 


Because. of. the. apparent con- | 
. fusion ‘ over the. application of. the 


burden of proof rule, 43 CFR 4.587, 


Wwe. deem it advisable to. clarify the 
~Board’s. 


sposition with. 


other things, as. follows: 


A sanction’ may not be. ‘nosed. or 
rule. or order issued except: on considera- . 
tion, of ‘the whole record or those parts 


thereof cited by a party. and supported by 


- and in. accordance with the. poiable pro- 


Daly e, and substantial evidence. ee 


" [9]. We construe a withdrawal 


- aordee issued or civil penalty as-. 
sessed. under the Act as constituting 
an imposition by the Government of 
a ganetion of the kind contemplated ; 
in the above- quoted language of the 


APA. This provision requires the 


; Gover nment. to’ base such sanctions. 
only upon ‘reliable, probative and. 


substantial evidence. To us, this 


means that MESA must bear the 
| burden of making outa prima facie 
case in a proceeding brought under 


the “Act involving a withdrawal 


order or a violation of a mandatory | 
~~ health or safety standard for which 


a civil penalty is sought to be as- 
_ sessed. | a 


regulation | governing the burden of 


proof in our proceedings i is 48 CFR” 


- 4, 58%, which provides : as follows: 


DEPARTMENT ‘OF THE INTERIOR | 


respect. 
thereto. ‘Section ‘7(d) of the Ad-— 
ministrative — Procedure Act. (5 . 


"  -ULS.C. § 556(d)) Provides, among -and Safety 


theless does not relieve 
from ‘the statutory obligation of 
making out a prima face case in | 


ae an CFR 4.587, 
The sli alow! of re a 


* prima facie case is not the same as 
bearing the burden of proof. ‘The 


[82 LD " 


iA wproeenalncs prought under ite ‘Act,. . 
the applicant, petitioner | or. other: party” =. 


- burden ‘of proving his.-ease:. by. a pre- 
ponderance. of. the evidence provided: that | 
(a) in. 2. penalty. proceeding. the’ “Mine - 


[sic], Enforcement. and. ‘Safety ‘Adminis- 


tration’ ghall have the burden of proving = 
its. ease by a preponderance. of the evir 
dence, . and 


(b): wherever the violation 7 
of a’ ‘mandatory. health and: safety stand- 


ard is an issue. the Mining Enforcement. _ 


Administrator [sie] shall 
have the ‘burden of proving the: viola- 


| tion by a preponderance of the evidence. ee 


[3]. ‘Applying a. well- known rule: 


of statutory construction | to 5. 
US.C. §556(d) and to 43 CFR 

4.587,2 we believe we are compelled 
to give a narrow construction to the — 


regulation. We believe that ale 
though’ that regulation places the 


ultimate, burden of proof. on. the 
operator i in a review proceeding in- 


volving an. imminent danger with- 


drawal order, such: regulation none- — 
MESA 


the first place. If, after MESA. es- 
tablishes a prima facie case, the op- 
erator fails to overcome MESA’s 


‘case. by a, preponderance of the evi- 


dence. with respect to: each element. 
of proof in dispute, then, MESA. 


; prevails. and the operator’s request: 


for relief must. be denied. The same: 


- result would apply, by virtue of 43. 
‘if the trier of fact — 


should determine that the evidence: 4 


. 2 A statute and a ‘ween: in part miteaas 7 
although in apparent. conflict, are sO far. as... 


reasonably ‘possible to be construed ‘so that 
they. are: in harmony with each other and so: 


that effect. is given to every provision of each. 
. See Sutherland, Statutes and Statutory: Con+ p 
oo eg str uction, $5201 gees Ed. 1974). 3 ean os 


way 


: a5 equally 3 favorable to both parties 
: —or in equipoise—as to each of the 


| elements of proof in dispute.* 


__ On the other hand, since MESA 
has the burden. of proof. where the 


violation of a mandatory health or 


safety standard is in issue, it must | 
‘not only establish a prima facie 

- ase under the APA in a penalty 
- proceeding, but, under the regula- 


tion, it must also. preponderate over 


any rebutting evidence adduced by 
' the operator in order to prevail. 
Evidence I equipoise is. rarely — 
“experienced in adversary proceed- _ 
ings. Normally, a trier. of fact, by — 
; ee ss, ‘the: evidence — 


2 The determination as n" whether the Gov 
ernment presents a prima. facie case and pre- 
-ponderates must be separately: made with | 
respect to each element of proof. It is concely- — 
able that the trier of fact may find the evi-. 


- dence in equipoise with respect. to only one 


‘element of proof. If so, the Judge need only. 
apply: 43. CFR 4.587 with respect to that one. 


element in order to determine which party 


.: ultimately | prevails with respect.. to such 


element. 


In. penalty cases, “the Covent a: ‘statu- ° 
tory obligation to establish a prima facie case 


is limited. only to establishing the existence of 
a violation. Such obligation does not relate to 


affirmative defenses, especially as they con-.. 


cern claims of mitigation based upon the cri- 


. teria for asseSsing a penalty, once it is deter: 


aoe that a. violation occurred. Sy 


“ZEIGLER COAL CO. 
March St, £975 — 


: < CONCUR: 


GE eee Sot + es 
: barr Administrative Judge. - 


presented, will be die to aseene 


that one’ party or the: other pre- 


-ponderated -with respect to each of 


the elements of proof i in dispute. 
This discussion’ merely reaffirms, 


: though perhaps more explicitly, the 


same position expressed” by the . 


Board in prior cases. See, ¢.g., ast-_ e 
7 ern Associated Coal eee ions) IBMA . 
©8331, 841-2, 81 LD. 567, 1974-1975 


18,706 (1974) and 


OSHD “par. - 
Cc einsion I ndustries, Iné., 4 TBMA - 
80, n. 4, 83 (1975). oe | 
ORDER. 


WHEREFORE, pursuant to bane 


authority delegated to the Board — i 


by the Secretary of Interior (43 : 
CFR 4.1(4)), IT IS ORDERED 


_that the decision of the ee : 
tive Law Judge 
the above- dapiioned dockets, ~ Is | 
- HEREBY AFFIRMED AS MOD- 


rendered. 


IFIED for the reasons stated i un. this 
pen | - 

: on ee nit 
a Judge. 


i 
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| ADMINISTRATIVE APPEAL OF 
ROY fr. MORLEY 
VW 
7 - COMMISSIONER OF INDIAN = 
_ ° AFFATRS. AND 7 
JICARILLA APACHE TRIBE 


| 4 IBIA 1. 
“Decided April 4, 1925 


. Appeal ee, an sau ative deciaan | 


denying claims hina serv- 
ees rendered, . = 


| Rever sed i in pait and affirmed in part, | 


i Indian Tribes: Attorneys: Fees: 


in the absence of an approved contract 


ag required by 25 U.S.C. § 476 (1970), 


fees. for legal services allegedly ‘per- | 


formed during the interim will “not be. 


allowed. 


7 APPEARANCES: 
‘Taylor, Fer enez and Simon, for appel- 
| lant,’ Roy T. Mobley; Solicitor, Divi- 
7 ‘sion of Indian Affairs, Department of 
~ the Interior for Commissioner, Bureau 
of. Indian. Affairs: and Nordhaus, 
. “Moses and Duna, for ‘the Jicarilla, 
Avani Tribe. eo - 


. OPINI ON BY ADMINISTRA. 
TIVE JUDGE WILSON 
a | INTERIOR BOARD OF 
INDIAN APPEALS 


: “The howe: entitled. matter comes 
beter this forum on an appeal by 
Roy . T. 

7 attorney, Kenneth Simon of the law . 


5 79~-465—75 1 


Kenneth Simon of 


Mobley, hereinafter re-— 
ferred to as appellant, through his 


- firm of Taylor, Fe erenczZ snd Sindy i 
‘from a decision of the Commis-— 


~ gioner of Indian Affairs — dated 


May 18, 1974, affirming the Albu-| 


- querque Wiens Director’ Ss decision. | 


denying appellant’s claims for legal | 
services. | 7 

“The dispute centers ar ound ap- 
- pellant’s claims totaling $6,265.10 
for attorney fees and expenses for 
services performed for the. Ji icarilla — 


Apache Tribe, hereinafter referred © 4 


to as Tribe, gaan the years 1958, 

1959, and 1960. The total claim is. 
broken down, into the . Pe - 
three categories : | 


(1) $1,308.19 is claimed for ; serve 
ices for the period January 1, 1958, a 


to June 7, 1960, in resisting offorts 
of Neil S. Stu to have certain — 
lands removed from the jurisdiction 

of the Tribe and. to obtain: oul and | 
gas leases thereon. _ 


(2) $2, 831.95 is eisined Por spe- | 
-cial services rendered to the Tribe — 
during the period January 16, 1959, 
to November 30, 1960, to bien a 
permit from. the Federal Communi- 
cations Commission to operate . a 
television booster. station. | 


. (3) $2,161.20 in fees and $469. 53 
es, expenses is claimed for general: . 
counsel services provided the Tribe 


for the period April. 1, 1960, : ie. 


through December 20 20, 1960. 


‘The record title pelt 7 
under dates of August 4, 1960, aud 


June ue 1961, submitted itemized 
“vouchers in support of his claims to 


82 LD, No. 4 | 
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- tiie: Bureau of Indian Affairs for : 


consideration and payment. The 


record does not indicate that any 


definitive action was taken on the 


-  youchers at that time. The record 
indicates that it was not until De- 


~cember 1, 1972, that any action was 


taken on the claims. No explanation 


appears in the record for the long 
interim delay. 


For the first time, i in response to 


a » letter dated August 2, 1972, from 
appellant’s counsel, the Area Direc- 


tor of the Albuquerque office of the 
Bureau of Indian Affairs on De- | 
cember 1, 1972, finally took action 
on the appellant’s claims. The Area 
Director on that date denied all 


categories of appellant’s claims. — 


The Area Director denied cate- 


gory (1) of the claims-on the 
grounds that there was no agree- 


ment for additional compensation 
for work on the Stull claim and that 
eS appellant’ s report covering his work 


for the Tribe for the period in ques- 
tion did not. appear to reflect any 
court proceedings in the matter. 


~ Category (2) of the claims was 


denied: by the Area Director on the 

grounds that it involved a matter 

_ which was neither a case to be liti- 
gated in court nor was it in the na- 

ture ofa court proceeding. 

_. » Category (3) was denied by the 
‘ Aiea Director on the grounds that 


appellant’s general counsel contract 


-. with the Tribe was not effective for 

the period April 1, 1960, to Decem- 
ber 20,1960, 

on Bebruary: 1, 197 3, the Area Di- 


DECISIONS. or THE DEPARTMENT OF TEE INTERIOR . 


- ing 


| (82.1D. 


rector, acinar on the appellant’s 
December 21, 1972 request for re- 
consideration, réaffirmed his deci- _ 
sion of December 1, 1972. a 

The appellant on February g, 
1978, appealed to the Commissioner 
from the Area Director’s decision. 


‘The Acting Deputy Commissioner 


of Indian. Affairs on May 13, 1974, 
affirmed the Area Director’s aeecion 
as to all three categories by denying - 


: the same, 


Tn support of his denial, ‘the Act- . 


cluded (a) that the Stull claim 
(Category 1) was not handled in the 
nature of a court proceeding; (b) 


that the television booster claim 


(Category 2), although the nature | 
of employment: seemed to qualify 
for. additional compensation under 
appellant’s general counsel contract 
with the Tribe, could not’ be paid 


because appellant’ had not sought to. 
reach agreement with the Tribe as 


to the amount to be paid for the 


service rendered; and (c) that the 


general counsel ee and expenses: 


for April 1, 1960, through Decem- 


ber 20, 1960, eoald not be paid be- 
cause thers was no effective general — 
counsel contract for the period. In. 


| addition to the foregoing conclu- 


sions, the Acting Deputy Commis-. — 


~ sioner referred to. the statute of 
limitations for the State of New 


Mexico but disposed of the appeal 
without regard to its possible effect. 
However, subsequently, the Com-- 
missioner concurred with thé. Tribe - 
in its position: that the appellant's, - 
claims were bared by the ‘SLX a) 


Deputy Commissioner con-- | 
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| year | statute of limitations provi- 
sions of sections 23-1-1 and 23-1-3, 


_. New. Mexico statutes’ oe 
7 (1958 compilation). | 2 
~ The appellant 1 im: ‘support of his 


| appeal contends: 


(1) that from J: anuary 1; 1958, ‘to. 
_ J une 7, 1960, he performed services - 
In the Stull matier (Category 1 of - 


claims) and the television booster 
‘station matter (Category 9 of the 
claims) for which he is entitled to 
‘receive additional compensation to 
the $250 per month retainer allowed 
to him by the Tribe as general coun- 

sel under an approved contract. In 
shoit, appellant contends that the 


Stull and television booster station - 
inatters were in “the nature of a- 


court .proceéding” and that he 
was entitled to additional compen- 
sation:.for such services under the 
- additional compensation part of the 
general counsel contract which in 
pertinent part provided: 


Compensation: the attorney shall re- 
ceive the following compensation : _ 
I, * * * for general legal services * 
- 2, For each case litigated in court or 
of the nature of .a court proceeding as 
directed by the tribe, such additional 
compensation that may be agreed by the 
tribe and attorney . with, the approval of 
the Commissioner - 
a ( Italics supplied. ) 


ke 


for additional compensation cites 
and relies on the following Tribal 
Resolutions which provided: 
- 58-387, adopted March 12, 1958— 
: “RESOLVED that Mr. 


casting 
Dulce, New Mexico, and to the:sur-.. 
‘rounding area, the fee of the said 


of Indian “Affairs. 


‘Mobley | : 


: represents the: Tribe on “mineral: 
rights and school claim for the old 
| railroad right of way.” 


59-368, adopted April 10, 1959 _ 
“RESOLVED, ‘That’ the Repr e- 


sentative Tribal Council hereby au-- 
‘thorizes and directs Roy T. Mobley, 
‘Tribal Attorney, to represent the — 
Tribe in proceedings to obtain. from _ 

~ the Federal Communications Com- | 


mission of Washington, D.C. per- 


‘mission to install and operate a 
Television Booster. 10r Translator _ 


station for the purpose of rebroad-. 
television programs . at 


attorney to be determined upon the 


basis of services rendered from time 


to time as approved by the Commis: - 


sioner of Indian Affairs or his all- 
‘thorized representative. The Execu- 


tive Committee is authorized to. 
advance or reimburse the attorney 


for all necessary expenses incurred ) 


in this matter.” 
(2) that his general eounel con- 
tract was extended. past March 


1960, by Tribal Resolution 60-216, 


adopted March 4, 1960, and an ex- 


tension agreement signed by the 
Tribe and appellant. and that the _ 
action or inaction ‘of the Depart- - 
| ment of the Interior thereon led the 
Moreover, the appellant in fur- 
| ther support of his appeal and claim | 


parties to believe that the extension. 


agreement was in effect until De- 
cember 20, 1960, when appellant 


was finally advised by the. Depart-. | 
ment that his proposed renewal of : 


his general counsel contract. was 
being returned without i approval. 


ov fie outset, it is re cat no 


place in the seonnd does the ‘Com- | 
- missioner, the Area Director, or the 


‘Tribe allege or deny that the serv- 
ices set forth in categories (1) and 
(2) were not performed. Therefore, 
it must be concluded that the serv- 


ices itemized in the vouchers for 
which the claims are based were 


performed by the appellant. It must 
then follow that the allowance of 


-- categories (1) and (2) of the claims 


_ focuses around the. question as to 
_ whether the services performed 
_ thereunder were covered by. the gen- 
eral legal services provision ($250 


‘per month) or by the additional 
; compensation provision ‘of the gen-- 


eral counsel contract. 
Tribal Resolutions | 58-387 and 


59-368, SUpTA, although brief and 7 
somewhat general, adequately iden-- 


tify and authorize the appellant to 
represent the Tribe in the Stull and 
television booster station matters. 

The Board cannot perceive of any 
_ valid reasons why the Tribe would 
_ have gone to the unnecessary time 
and effort of passing the resolutions 
‘in question if it had considered the 


services to be performed thereunder © 
year statute of limitation, sections 


were to be covered under the gen- 


eral legal services clause rather than 


the additional compensation clause 
_ of the general counsel contract. Nor 


~ can we see why the services rendered 
thereunder cannot be considered as_ 


being in the. nature of court pro- 
ceedings in view of the specialized 
work involved. Accordingly, the 
Board finds that the services set. 
forth in categories (1) and (2). of 
apptant claims are reasonable 
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~ and ca pancable under the addi- 


tional compensation provision of 


the general counsel contract. 


With regard to the final category 


of appellant’s claims for services - 


rendered as general counsel and ex- 
penses incurred subsequent to 


March 381, 1960, we are constrained 


to ead and affirm the Commis- 
sioner’s decision thereon. | 
The record indicates that pro- 3 


- posed renewal of appellant’s gen- 


eral contract beyond March 21, 
1960, was never. approved by tis 


Gocrotary or his authorized. repre- 
sentative as required by 25 U.S.C. | 


§ 476 (1970). The foregoing statute | 
clearly requires’ approval of such 
contracts by the Secretary or his au- 


‘thorized representative. 


[1] Intheabsence of an-approved 
contract, fees for general counsel 
services allegedly performed andex- . 
penses incurred in connection. there- 


with by the appellant during the a 
interim cannot be allowed and must 
be denied. 


Regarding the Tribe's contention, 
concurred ‘in by the Commissioner, 
that the appellant’s claims are 
bared by ‘the New Mexico six (6) 


23-1-1 and 23~1-3, the Board finds _ 


the statute, supra, applicable in 


the appeal herein. The record: 


clearly indicates the ; appellant filed 


his. vouchers : for the services ren- 


dered. with the Bur eau of Indian 


Affairs in the years 1960 and 1961 


well within the period provided by | 


the statute, supra. We make no find- 
ing as to the application ; of the. New 


Mexico statute 1 in this case. Even i 


_ incidental thereto should 
- versed as to categories (1) and (2) | 
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it were » applied, the time could not 
‘have begun to run until December 1, 


< LOT2, rvhigh was the date of the fest 


definitive action taken on the vouch- 


: | . ers which had been held in the gov- 
ernment files since the 1960 Oand 1961 


| filing. 


Commissioner, Bureau of Indian 
Affairs, dated May 18, 1974, deny- 


ing appellant’s claims for legal fees 


for services rendered and expenses 


of the claims and affirmed as to cate- 
gory (3) of the claims. 


NOW, THEREFORE, by virtue | 
of the authority -delegated to the — eo | 
1. Desert Land Entry: Generally—Act. 


3 ) » of March 3, 1891—Words and Phrases 
4.1, and 211.DM 13.7 Issued Decem- ee . 


Board of Indian Appeals ‘by the 
Secretary of the Interior, 43 CFR 


Ber 14, 1973, the decision of May 18, 


1974, of thé Commissioner, Bureau 
of Indian Affairs, in denying appel-_ 


lant’s claims for legal services rén- 
dered to the Jicarilla Apache Tribe 
of New Mexico and for expenses in- 


curred in connection therewith 1s 
_ (a) REVERSED as to categories 
(1) and (2) of appellant’s claims . 


_. and the claims represented thereby 


in the amount of $3,634.37 are AL- 


LOWED and payment therefor 


_ghall be made at the earliest date 


_ possible, and (b) AFFIRMED as 
to category (3) oof appellant's 

claims. 

This decision is “final for the 

. ie | 


Ace neu H. Wikson. 


Administrative Judge. 


eee STATES V. GOLDEN. GRIGG, ET AL, 
Aprit 7, 1975. 


In view of the reasons herein- _ 
above set forth, the decision of the 


19 IBLA a9 


be re- 


Wr concur: 


Mircuent: J. Sapacu, . 
; Administrative J uae 


Davin J. McKzs, | — 
one Administrative Judge. , 


- UNITED STATES 
Ve 
GOLDEN GRIGe, ET AL, 


“Decided April i 1975 | 


Wane from decision of Aaiiaare:. 


tive Law Judge Robert W. Mesch can- 


celing fourteen desert land entries. 


Affirmed, | 


Section 7 of the Act of Mar. 3, 1891, pro-' 
vides that no person or association of 
persons shall hold by ‘assignment or 
otherwise, prior to the issue of patent, . 
more than 320 acres of arid or. desert 
lands; the terms “hold,” “assignment” 
and “otherwise” are words of broad sig- 
nificance and will be defined in such mand-. . 
ner ‘to effectuate the purposes of ithe Act,, 
to wit, te prevent anyone from holding 
more than 320 acres of desert lands to the’ 


‘exclusion of bona fide ‘settlers: or the” en-' 
‘trymen of record. 


ae, Desert Land Ralvy: Generally—Act 3 


of March 3, 1891—Words and Phrases - 


Any person or association of persons who — 


g controls, possesses and receives substan-- 
_ tial benefits from desvrt lands will be _ 
regarded as “holding” such lands within | 


the meaning of the Act of Mar. 3; 189i. 


3. Desert Land Entry: Cancellation 


Any desert land entry made for the use 
and ‘benefit of others with intent ‘to cir- 
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eee the provisions of the desert land 
| laws must be regarded as fr audulent and . 
“will be canceled. | 


APPEARANCES: Riley C. Nichols, 


Esq., and William Burpee, Esq., United 


States - Department of © the Int verior, » 
Boise, Idaho,. for appellee; William F. 
Ringert, ‘Esg.,, Anderson, Kaufman, 
Anderson and Ringert, Boise, Idaho, - 


for appellants. 


OPINION BY ADMINISTRA- 


FIVE JUDGE SPUEBING 


. INTERIOR BOARRD OF LAND 
APPEALS 


| ‘Colder: Grae and 13 other desert 
Jand entrymen + have appealed from | 


the November 27, 1972, decision of 
Administrative Law Judge Robert 


W. Mesch, which canceled all 14 of 


their desert land entries for “illegal 
Inception”. and “failure to comply 
with the requirements of law.” _ 


"The Desert Land Act. of 1877, as 
amended, 43. U.S.C.  §$ 821-329 © 
(1970), peevides that an American . 
citizen, 21 years of age, may enter 


up to 320 acres of desert land and, 
: after ‘Ineeting certain . cultivation 


- and irrigation ees ey : 


1 epee 


; “Golden Grigg_..______.. Idaho 013917 
foal? . Lelawn Grigg..__..---_____ 013918 
"TE a BANOS os te a 013919 
Otis H. Williams__.__--___ -- 013920 | 
Kathryn Williams-...-___... 013921. 
age 3 ‘Lovell Mavlovicc noes OlS922 
. William A. Anderson_.-__.-__ 013923 | 
_ Saragene Smith__..-__-_._.___ 013924 
' Thomas M. “Anderson.___L.._ 018925 
. Bonnie Anderson_.—__ ~-.-.-~ 013926 
: Charles L. Taylor___-__--... 013927 © 
Darlene Baines___-___-...-__ 018928 | 
“Tar. Ann. Hog iiecs costo 013933 - 


“abel Hy Ogi soleus Sas 013934 


DECISIONS. OF. THE DEPARTMENT OF. THE 


‘violation of Section 2 of 
‘March 8, 1891, 26 re 1096, 43 


Desert land entry 
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a | obtain patent to the land. One of the < 


express limitations on entries is con- 
tained in 438 U.S.C. § 329. R12): 


which provides in part that “no per- — 
‘gon or association of persons shall 
hold -by. assignment | or otherwise 


prior to the issue of patent, more: — 
than three. hundred: and twenty — 


acres of such arid or desert lands.” 


A. further limitation found in 48 


U.S.C. § 329 (1970), provides in 
part that no assignment to or for 


the benefit of any corporation shall | 


~ be authorized or recognized. 


The Bureau of Land Management 
(BLM) initiated contest proceed- 
ings against these entries on July 14, 


. 1967, by issuing cou viine charg- 
| ing in each case that: 


(a) Application for siiae was not: | 
mide in good faith in that the contestee 
had no intent to reclaim, irrigate, and. — 
cultivate ‘the land for his own use and - 


benefit as. required by Section 1 of the 
Act of. March 8, 1877, 19 Stat. 877, 43 
U.S.C. Sec. 321. | . 

(bd) The contestée entered into agree- 
ments whereby others held his entry, to- 


gether with other desert land entries, in_ 


an ageregate of more than 320 acres in 
the Act of 
U.8.0. 
See, 329. | 

.(e) The contestee did not sedate. ir- 
rigate, and cultivate the entry land as re- 
quired by Section 2 of the Act of March 8, 
1891, 26 Stat. 1096, 43 U.S.C. secs, 328, ; 
328. | 
— (d) The. contestee ‘entered into ar- 
rangements whereby his entry was. as- 
signed to and for the benefit ofa copart- 
nership in violation of Section 2 of the 
Act of March 28, 1908, 35 Stat. 52, 43 
U.S.C. see. 824. 7% 


After lengthy hearings Judge — 
Mesch found that the entries. had 


a | 


poen held by: a partnership i in viola- 
g 329 (1970), 
_ which prohibits any person or as- | 
sociation of persons from holding 


ion ‘of 438 U.S.C. 


more than 320 acres of desert land 
by assignment or otherwise.. 

Judge Mesch also ieee a find- 
ing that the entries were not made 
‘in good faith and were fraudulent: 


If a disclosure had been made to the 
Land Office that the individual entry- 
men were not the sole parties in interest 
-and that. the individual entrymen.: did 
not intend to reclaim the land for their 
own use and benefit, the Land Office could 
not properly, have allowed the entries. 
The courts have consistently held that 


‘a failure to. disclose facts which, if dis-— 


closed, would result in a denial of a 


grant under the Public Land Laws ren- 


ders the obtaining of the. grant fraudu- 
lent. United States v. Trinidad Coal & 


“Coking Company, 187 U.S. 160 (1890); 


-United. States v. Keitel, “O11 - TiN. 310 
(1908). (Dec. at AT.) 


Finally, Judge. Mesch (ane that . 


‘the entries had not been assigned 
in violation - ‘of | 43. U.S.C. § 324 
(1970). 

app lint attack the finding by 
Judge Mesch'that the entries were 
held by a partnership and not by 


the entrymen. Essentially, they as- 
sert that the prohibition ‘against | 


holding “by assignment or other- 


-wise” prohibits holding only in the 


sense of holding or obtaining title, 
~and not the holding of a lesser inter- 
est. Consequently, appellanits as- 


sert, there could be neither bad faith 


nor fraud.since even if the BLM 


had known all the facts, they should. 


have allowed the entries. 


_ Alternatively, appellants. argue, 


| the government is estopped from 


UNITED STATES | a GOLDEN GRIGG, ET AL. 
April 2, 1975 : | 


LeF: awh 


7 ‘Charles _ 
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applymg whatt the appellants assert 


is a new interpretation of law. : 
At the outset of his opinion 
Judge Mesch set forth the. various 


-interrelationships among the entry- | 
~ men, the Grigg and Anderson part- 
nership and others. To avoid confu- 


sion, we adopt that approach. 
“The entrymen, their relationship 


‘to each other and their connection © | 
with the partnership known as 


Grigg and Anderson. Farms are as 


follows: 


Golden Gangs nee in » Grigg 3 

-and Anderson Farms. _ : 
-Grigg—Golde en Grigg Ss 
wife. 


Fred Baines—Golden anges S son-. | 


in-law. 


Darlene Bane rred Baines’ wife — 


and Golden Grigg’s daughter. 


Otis Williams—a partner-in. Grigg 


~ and Anderson. Farms. 


Kathryn Williams—Otis Williams’ : : 


wife and Golden Grigg’s sister. 


Taylor—Otis tis Williams? | 
son-in-law. | 


Lovell Taylot-—Charleé Tesioe $ 


wife and Otis Williams’ daugh- 

(else oF eC. ue 3°, 

William Anderson—Vanness An- - 

_derson’s son. Vanness Anderson — 
‘is a partner in Grigg and Ander- 
‘son Farms. — 


Bonnie Anderson—W illiam Ander- | 


son’s. wife. 
Paul Hoge—Vanness Andersons 


son-in-law. 


| La Ann Hoge—Paul Hoge’ s wife | 
-.and Vanness Anderson’s daugh-— 


ter. | 
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| Saragene Smith—Ray Anderson’s 
daughter. Ray Anderson. is a 
partner in. Grigg and. a 
Farms, - 


Thomas he dais Ais ae 


’. gon’s son. Albert Anderson is a 
partner in Grigg and. Anderson, 


Farms. 


Jack Anderson and his “wife, . 
Marilyn, were in the initial group 


of entrymen. Jack Anderson was 


killed in an automobile accident in ~ 
- 1964. In December of 1964 his entry 

Was assigned to Thomas Anderson, _ 

his brother, and Marilyn Ander- 


son’s entry was assigned to Sara- 


gene Smith. Jack Anderson was 


. Albert Anderson’s son. 


Grigg and Adderen Parco? is a 


copartnership of six persons, three 


related to the Griggs and three. 
related to the Andersons. On the. 


Grigg side are two brothers, Nephi 
Grigg and Golden Grigg, and their 


: ‘brother-in-law, Otis Williams. On 


the Anderson side are three 
brothers : Vanness, Ray, and Albert. 
_ The partnership was formed in 1958 
or 1959 and has engaged in exten- 
sive development of new lands and 
in farming. One of the most impor- 
~ tant functions of the partnership 
has been the procurement of large 
: nersgget “a potatoes for Ore-Ida 
- Foods, Golden Grigg and 
Vanness gees are primarily 


“s responsible for the conduct of the 


_ partnership’s business. 

Ore-Ida Foods, Inc., is a food 
processing corporation controlled 
by the six members of the Grigg and 
- Anderson. partnership from 1953 
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to 1967. The debate of the part- 
nership were the principal stock- 


holders until 1967 when Ore- Ida. 7 


was acquired by H. J. ‘Heinz Corp. 


Nephi Grigg served as president and 


Golden Grigg, Otis Williams, and 


_Vanness Anderson served as vice 
presidents. Golden Grigg took care 
of potato procurement; 
-Anderson supervised the corpora- — 
tion’s farming activities; and Otis. . 
Williams was in charge’ of produc- — 


Vanness 


tion at the corporation’s three plants 


in Idaho, Oregon and Michigan. 


G. T. “Bud” Newcomb is an ITi- 


gation engineer and irrigation pipe 
salesman, who has worked closely 
- with the Grigg and Anderson part- 
nership'in developing new lands and 
constructing irrigation systems. 


Anderson Brothers is a copart- 


‘nership of Vanness, Ray, and Al- 


bert Anderson which is engaged in » 


farming operations. Land Creek 
Farms is a copartnership: of Nephi 
Grigg, Golden Grigg and Otis Wil- _ 


liams which is also engaged in 
farming. 


"Horley: McDowell ; is seatiaee of 


Idaho Land & Appraisal Service, — 


a private organization which per- 
forms a variety of real estate serv- 


-ices for clients including mapping,. 


appraising, filing land applications 
and general eonang services x Tr. 


-. 918). 


On February op said 27, 1963, ap- 
plications to enter 14. parcels of land - 
containing 4,458 acres were sub- — 
mitted to the Idaho State Office, 
Bureau of Land Management..The 
applications and jnitial filing fee‘of - 
25 cents S per acre were e submitted by 
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: Tdaho: Toud & Apoesiaal Service 


for each one of the 14 entrymen. | 


_ Bach application contained state-. 
ments indicating that.the individ-. 
‘ual entrymen had a permanent right. 

to sufficient water to irrigate the - 
crops to be grown on his entry. Ac- 

 .cording.to material submitted with — 
each entryman, 

claimed ownership of stock in the 

Cottonwood Mutual Canal Com- 
‘pany. The Company was to be re-. 
‘sponsible. for the. construction of 
to- provide : 


the | applications, 


irrigation facilities _ 
water for each entryman.. 


On March 5, 1968, officials of the 
“BLM met with Golden Grigg and 


‘Vanness Anderson to determine 
what: further information needed to 
‘be submitted to the BLM before 


the 14 entries could be allowed.. 


_ First, it was agreed that documen- 


tation of the exact relation between 


the Cottonwood Mutual Canal Com- 


‘pany and the individual entrymen. 
would have to be submitted. Sec- 
-ond,.a report would have to be sub- © 


mitted showing the economic and 
engineering feasibility of the pro- 


7 posed. project. Third, it would be. 


necessary for the entrymen to reim- 
‘burse the BLM for prior expendi- 


tures for improvement of the range. 
| The feasibility report and the 
~ documents relating to the Cotton-. 
_ wood Mutual Canal Company were 


submitted some two months later. 


(Bx. G-24,) | 


The feasibility plan called ioe 


pumping water from the Snake 
_ River onto Black Mesa: From there, 
water was to be- delivered to 18 of 


the 14. entries by an. open- ditch gray- . 


ity system; the remaining entry 


was to be irrigated by. a sprinkler™ 
system. The cost: per acre for. each: 
entry, was estimated to be. $92.25. 


The documents relating to Cot- te 
tonwood Mutual Canal Company 


(Ex. G-24) called for each eaUEy: 


man to purchase one share of stock =~ 


at $100 per share for each irrigable 
acre of land. The payments were to - 
be in ten equal, annual. installments, . 


with the first payment due when 


the. entries: were allowed by the 
BLM. In order to secure payment 
for the stock, the company required 
each entryman to mortgage his en-- 
try to the Company. | 

- On behalf of the entrymen, Idaho 
Land and ‘Appraisal Service sub- 
mitted a check to the BLM to pay 
for the prior range improvements. 

On the basis of the foregoing sub-- 


_ missions, the BLM allowed the en- 


tries in February: 1964. However, 


there is a plethora of facts, which, 
if known to the BLM at the time 


the. entries were allowed, would : nec- 


-essarily have resulted in rejection. 
of the applications to enter. The 


circumstances surrounding each of. 
the aforementioned submissions. 


clearly show that the entire series. — 
of transactions, from the beginning 


to the present, are an elaborate de-. 
vice to circumvent the law. Further, . 


‘It is clear that the entries were made — 


for the primary benefit of the Grigg. 


-and Anderson Farms partnership, 


with a secondary ‘benefit running to” 
the individual entrymen. A recapit- 
ulation of the submissions to the 
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<3 BLM, in the context in. etait they. 


eecurnad: will clearly show that the I made a personal on-the-ground exami- 


‘entrymen. were making the entries 


: principally for the use and benefit 


| of the partnership. 


- ’.- Several of the entrymen involved _ 
In these proceedings had. attempted | 
to enter other desert lands in a near- 
by area of Idaho. Applications to. 
| enter the area had. been filed with . 
the BLM in 1960. The Cottonwood 


Mutual Canal Company was formed 


at this time. Eventually, State water 


permits for some of the applicants 
were obtained. At one time Golden 
Grigg had considered the possibility 
of having the entries assigned. to 
Idaho Industries, a predecessor of 
Ore-Ida Foods, Inc. After Mr. 
Grige’s attorney advised him ‘that 
any such plan was contrary to the 
~ Jaw, he decided not to pursue it. The 
water permits were assigned to 
Idalio Industries and then to Ore- 


Ida Foods. Finally, the BLM, even 
without knowledge of the assign-. 


ment of the water permits, rejected 
all the applications to enter. 


In February of 1963 Golden. 


Grigg found another area of public 
land which he and Vanness Ander- 
son considered suitable for develop- 


| ment. On February 22, 1963, eight 
persons related to the Grigg side of | 
the Grigg and Anderson partner- 


- ship, and six persons from the An- 


derson side drove to the Black Mesa 


area to “view” the land. Appar- 


ently. the purpose of the trip was to 


enable the entrymen to swear that 


| they had inspected the land, since | 
’ the application to enter requires 


each eppbca to state : 


DEPARTMENT 


oF THE INTERIOR 182 LD. 
6. I CERTIFY that on (date) 


nation of every legal subdivision of the 
above-described land to the extent neces-— 


sary to assure me that the Jands applied 


TORS oe in on ss ty eae 
a, Are essentially nonmineral lands,- 
and to the best of my knowledge there is 


not within the limits of any of the legal 


subdivisions applied for, any vein or lode 
of quartz or other rock in place, bearing 
gold, silver, cinnabar, lead, tin, or copper, 
nor any other valuable mineral deposit, 
salt deposit, or salt ‘Springs, except as. 
follows * * *, | 

b. Are not worked for minerals during | 
any part of the year: ‘by Any ee or 


“persons except * * *,° 


At best the ae cnecoronalls ex- 
amination” of the land can be de- 


_seribed as cursory. 


With perhaps one exception, 
Golden Grigg, none of the entry-. 
men knew which tract he would. be 
applying for. The actual survey and 


plotting of the various. parcels of 


land had already been accomplished 
by Harley McDowell of Idaho Land 
and Appraisal. After the inspection | 
of the Black Mesa area, the group of 
entrymen gathered at a nearby res- 


_taurant where Harley McDowell’s 


secretary filled out the applications 
for entry of the desert land, which — 


they signed. On that same day, 
February 22, 1963, on instructions | 


from Golden Guce a check in the © 


amount of $3,035 was drafted on the 


account. of Grigg and Anderson 


- Farms and made payable to Idaho 


Land and. Appraisal (Tr. 9806 5.. 
3084). The entrymen made no pay- 


ment at this time, 


Golden Grigg testifi ed that nee in- 


‘sisted on being given an entry i in the 
center of the ‘and: 


aaa] acid 
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a Dia you feel that you were entitled 
| to determine who would be the entrymen | 
. on several of the tracts? __ : 
~ ALT don't think that. L did, Yq think 

that actually we told them. approximately. | 


| what the deal was, that I did: want the 


center, and outside of that I think it 


was more or less done by Harley’s of- 


fice, and Newcomb, and. maybe myself,- 


but I don’t really remember the details 
of whoever it was, they was. alxious 


enough to get a piece of land that there — 
wasn’t any ar gument about it. (Tr, 858.) - 


Otis Williams testified that he. had 


been given no choice in the selection 
of his designated. entry (except that, 
he didn’t have to take the entry if 


he didn’t want it). He said, how- 


_ ever, that he thought that if he had — 
protested being given that entry he 


could have had a choice, “being in 
one of the Grigg and Andersons.” 
(Tr. 2002.) Otis Williams is one of 
the partners in Grigg and Ander- 


~ gon Farms. This speculation that the. 


, partnership would probably have 

given a preference to one of partners 
to select a different entry indicates 
that it was the partnership, not:the 


entr ON which contro led who got 


what. . 


Paul Hogg ie his wife, ia hn | 


each got entries. Paul Hogg testified 
- that in January of 1965 he was em- 
_ ployed by Ore-Ida Foods at a salary 


_ of less than $7,000 per annum, that _ 
his wife was not employed, they did 


not own or rent their own house 
but resided rent-free in a house 


owned by his father-in-law, that his 
net worth was not “what you would 
call substantial,” and yet this ar-. 


| rangement with Grigg and Ander- 


‘son Farms afforded him the oppor- — 
tunity to contract a personal obli- 


gation amounting to neatly $72 000, 


just for his iene of the main irri- 


gation system (Tr. 2454-57). Never- 
theléss, he testified that ad he-not: 
the. advantage of the Grigg and An-_ . 
derson deal he could have financed! 


the land clearing and leveling from 


outside sources and purchased his 
sprinkler pipe on a conditional sales 


contract after making a substan- 
tial down payment (Tr. 2452). 
All of the applicants had the im- 


- 


pression that the Grigg and Ander-- 


son partnership would. develop the 
_Jands and handle all the details nec- 
essary for’ the allowance of’ the 


entries. 


For ceaaslext Fred Baines tes 


fied that he assumed a corporation — 
would develop the entries: 


@. So why did you feel it was neces- 
sary to engage: some other corporation to. _ . 


do it? 


A. Because we didn’t as suteymene in-' 
dividuals, didn’t have anything to do it. 
with, and we thouett < our ‘dads and ‘SO on 


could: 
—Q. ‘That had been the understanding, 


; from the beginning had it not from the 


time you filed your ‘application? 


A. For them to geveloun the project? : 


‘Q. ‘Yes. 
A. Yes (Tr. 267). 


Bonnie Anderson testified as 


follows: 


Q. Now at the time of this trip, do. 


you recall whether there was any consid- 
eration given to whether the Grigg and 
Anderson co-partnership was: interested. 
in this Black Mesa project? 


A. Well, I don’t know that its was 


voiced, but I think we all assumed. | 
Q.. Be see. They had been involved. in . 


developing land for some time, as I un- 
derstand it? ; 


AL Yes. (Tr. 426.) - 
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Lu inn Hogs. testified to the.s same 


effect : 


Q. Has your father Pyaanees Anderson] 
helped you. throughout the developments of 


your entry? ae 


. A, Yes, . | 
4 Q. Have you looked to him primarily to 


. see that everything was done- on your 


entry that needed to. be oe 
A, Yes. 


2 Q: And did you realize that the develop-. 


ment work on the land has been. done by 


: _ the Grigg and Anderson partnership? ~ | 
A. Well, J left that more or less up to 


ny father as him being one of the part- 

: ners. (Tr. 710.) | 

~~ In short the entrymen assured 
that everything that had to be done 

to perfect the entries would be taken 


care of by the Grigg and Anderson — 
| partnership, including handling all - 
contact with the BLM, clearing the. 
land, developing the irrigation sys- _ 
tem, farming, marketing, and ac-— 


e counting’ for costs and pr pecede and 
disbursing funds. 
| . Subsequently, the Sains for 


entry were filed with the BLM on. 


: February 25 and 27, 1963, by the 


_ Idaho Land and ‘Appr aisal Service. 
At the same time, Harley McDowell . 
began work to obtain water permits 


from the State of Idaho. | 
_ After the meeting between offi- 


cials of the BLM on March 5, 1963, 
attorney William Ringert was di- 
rected to prepare documents .show- 
ing the organization of the Cotton- 
wood Mutual Canal Company. Mr. 


Ringert prepared the mortgage 
agreements between each entryman 


~ and-the. Cottonwood Mutual Canal 


Company. He was paid by the Grigg 
and Anderson partnership. — 
An a of Heao Land and 
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Appraisal Sepies prepared the eco- 


nomic and engineering feasibility — 
report. As previously noted, the re- 
port called for an open ditch gravity 

.system to irrigate 13 of the 14 en- 
-tries. It is clear that the sole purpose 


of the feasibility report was to in- 


duce the BLM to allow the entries. 


The planned development was sup-. 
posedly a joimt project of the indi- : 
vidual entrymen..In fact, none. of 


the entrymen were familiar with 
the report or with any part of the: — 
proposed plan. Golden Grigg testi- 


fied. that he had never intended to 


-use the plan contained in the report | 


to develop the land. 


— Q. Well, is it true sir fat you never 
then adopted that ere report, as 
your own? | 

A. Well, I guess I didn’t read it that 
close. . 

Q. Did you read it ae all? 
_ A. I doubt it. But when the closed § Sys- 
tem came up after Sailor Creek came in 
Bud recommended that. we change it. I 
am saying that there was never a gravity 
intention on Black Mesa, it wouldn’t have 
been practical * * *, (Tr. 1820.) 


‘Harley McDowell, who was ulti- 


mately responsible for the prepara-_ 
tion of the report, testified that the 


feasibility report was “purely a 


paper plan to satisfy the Bureau.” 
(Tr. 3088.) Idaho Land and ‘Ap- 
praisal Service was paid for its work 
in producing the plan by the Grigg 
and Anderson partnership. Idaho | 
Land and Appraisal Service’ was. - 


also paid by the Grigg and Ander- » : 


son partnership for the payment 


‘submitted to the BLM as reimburse- 


ment pay for range improvements, . 


_. After the entriés were allowed 


in Feb. of 1964, work began in _ 


4881 3 
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- éarnest. ie put ‘on ‘land Tato actual 


production. However, it was. not 


until March of 1965 that the BLM 
had any knowledge ' that. the entry- 
men were not the real. pares in 
interest. 

Golden Grige and Vanness .An- 
derson hired G. T. “Bud” New- 
comb to design and build the irri- 
gation system. The work was begun 


in the fall of 1964 and was com- | 
pleted by April of 1965. As of De-— 


— cerober 31, 1965, development. costs 
had ee coeded $1,400,000. 


The actual system was not an 


open-ditch gravity system; the en- 


tire system utilized _closed-pipes | 
and sprinkler laterals. The system 


was laid out in the most efficient 
way to irrigate the project as one 
large farm—a way which ignored 


the separate irrigation of each indi-_ 


vidual entry. Although the con- 
testees assert that the system can 


be converted to serve the individual. 


entries, contestant’s witnesses main- 


tain that this would not be feasible. 


Mr. Newcomb. was paid for his 
~ work by Vanness Anderson and by 


the Grigg and Anderson parenen: 


ship. 
- -Vanness Anderson also hired Mr. 
George Lake to prepare the land for 
farming and to construct support 
facilities: for the operation. The 
support facilities include ten large 
potato cellars, a machine shop, and 
a labor camp necessary for pipe 


movers. The entrymen took no part.. 


in either the making of the decisions 
or in the actual work. 
was paid for his services by the 
Grigg and Anderson partnership 


ship. 


Mr. Lake 


| The money actdall deed to pay 
for the development expenses was 
obtained by Vanness Anderson 


from the U.S. National Bank of 


Oregon. The money was loaned 
largely on the financial str ength of 
the Grigg and Anderson partner- 

On January 29, 1965, three dif- 
ferent agr penieats were signed by 
each of the entrymen: 1) a “Con- 
struction Contract” providing for 


the construction of the irrigation 
7 system, 2) a “Land Development _ 

| Agreement” providing for the com-. 
plete preparation of the soil for. “1 


planting crops, and 3) a “Harm — 
Operating Agreement” providing | 


for the farming of all of the - 
entries by the Grigg and Anderson = 


partnership. 
The thrust of the “Constr uction | 


| Contract” was that the Grigg and 


Anderson. partnership, rather than 


‘the Cottonwood Mutual Canal Com- 
pany, would construct. the irriga~ 


tion system. The original mortgage | 
and _ subscription’ agreements be- 
tween the canal company and the 
entrymen were canceled, notwith- 
standing that these were ‘the agree- | 

ments the BLM had relied on in 
allowing the entries. For construc- 
tion of the system the entrymen 
agreed to pay the partnership $225 
per acre in 15 equal, annual install- 
ments. Each. entryman’ gave, as 
security for the payments, a promis- 
sory note, a mortgage on his lands, 

and a pledge of his stock in the: 
canal. company, which still owned — 


the water permits. William Ringert, 
. the attorney who prepared the _ 
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agreements, testified that one of the 


primary reasons for the change was 


that no one could’ take advantage 
of the tax investment credit for the 


system if it were owned by the canal 
company, (Tr. 4254.) Conveniently 
enough, the Grigg and Anderson 
partnership “had a ‘tax problem” 


and were ‘the. only ones who 


4needed” the tax investment erect 
(Tr. 1252). 3 


_-. . The second agreement a cieal ig 
: the entrymen on J: ANUALy 29, 1965, . 
-was a “Land Development Avene 


ment” ‘which provided. that ‘the 


Grigg and Anderson partnership 


would completely prepare the land 
in each entry for planting. The 


| entrymen were to pay for. the devel- 7 
opment. work in 15 laa annual | 


installments. 

_ The third iene entered into 

py the entrymen and the Grigg. and 
| Anderson partnership on Janu- 


| ary 29, 1965, was a “Parm. Operat- 


E ing. Agreement: *” The agreement 
provided. that- the © partnership 


would farm the land for a period. ; 


of approximately ten. years. The 


a partnership would pay . all of the 
"expenses of farming and the entry- 


men were to receive annual rental 
- payments in return. The partner- 
ship was granted the right to con- 


struct and retain ownership of per- | 


manent improvements, such as 


buildings. Finally, the partnership - 

was granted a ten-year lease on the 
; irrigation system in order to be eli- 
gible for the tax investment credit 
- altered this intention prior to sub- _ 


3 attr ibutable to the system. - 


The amount of the annual rental 
payment that each entryman was a8 to. 
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receive under the Farm Operating — 
Agreements was approximately 


equal.to the-amount of his payment ~ 
under the Construction. Contract 


and Land Development Agreement, 
plus enough for each entryman to | 
pay his increased taxes. : 
The combined result of. the three 
agreements was the shifting of all 


“possession, control and nearly all 
benefit of the entries from the in- - 
dividual entrymen to the Grigg and . | 
Anderson partnership; that is, the - 


paper agreements finally reflected. 
the true relationship between the 
partner ship and the entrymen. It 
is clear that the ag reemments were | 


based on the needs and desires of 


the. partnership ; the agreements | 
were drawn up at. the direction of 
Golden Grigg for the benefit of the 
partnership and presented to the 


entrymen for their signatures. 


The subsequent course of conduct 
between the partnership and the en: — 
trymen can only be considered con- _ 
sistent with the finding that at every. 
step of the operation the partner- 
ship exercised total control and pos- 


session of the entries and received - 


nearly all, if not all, of the benefits 


of the land. For example, there can _ 
be no doubt that from the time of _ 


inception, or very shortly there- 


after, the partnership formed the 


intention to farm these entries for 


a minimum period of ten years, as. 


set forth in the operating agree- 
ments, The evidence strongly indi- 
cates that the partnership never. 


mission of the final proofs, Their 
attorney, appearing as a witness, 


123] | 


testified ‘that after réviewing an 
opinion by the Solicitor:of this De- 


“partment. written in Apr. 1965 (72 


“TD. 156), be reacted-as. follows: 


In a_ telephone ‘conversation * *:* I - 


-advised’ ‘them: to cancel the operating 
“agreements, My advice to them was to 
just: cancel those ten years operating 


‘agreements, and proceed on a year to: 


~ year basis under essentially. the same 
‘terms. that you got set out in that ten- 
year operating agreement. (Tr. 4260.) 


This cancellation of the formal 2 


re reements does not in any way sug- 
gest an alteration of the intent of thé 


partnership to proceed with the pro-. 
gram as planned. It only suggests © 


that they deemed it necessary to al- 


ter the formal ee of that, 
te intent. | es 
In’ order to. compensate for the 


| loss of the tax investment credit on 
the irrigation system, which oc- 


curred asa result of canceling the 


_ ten-year farm operating agreement, 
the partnership increased the 


- amount of the annual payments to _ 


the entrymen, thus creating larger 


deductions for the partnership. The 


. entrymen were then able to take the 
investment credit. a ae 
~The actual farming operations 


also refiect complete control by the 
partnership. In 1965 and 1966 all of. 


the entries were planted in potatoes. 
‘It is clear that the partnership did 
so for the benefit of Ore-Ida Foods, 
Ine., a large potato processing cor- 
poration controlled by the Grigg 
and Anderson partnership. Golden 
Grigg testified to that effect at the 
hearing: | 


Q. Well, ‘in any case your potato pro- 


eurenent oper ations would ordinarily re- 
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‘sult ina profit at least to ‘the Ore-Ida- 
- Foods would ‘it: not?” ' 
_. A. I eould., explain a | little. bit my ideas 


if you want to hear them. ve 
“QI would appreciate that sir. . 
“A: All right. We found out, and I have 
found out ‘since, that:to deal with people 


that you can depend on [for] large 
_ amounts of potatoes is very healthy. In 
other words, let’s take ’65 for instance. 


Grigg-and Anderson and Anderson Broth-' 
ers is almost the only people that deliv- 
ered their potatoes to Ore-Ida for what’ 
they were contracted for, They went up 


to $8.00 or $10.00 a hundred, do you think’ 


a farmer is going to deliver that kind. of 7 
potato for a buck, hell no he ain’t. 


Q. They would { just withhold the pota- 


‘toes? - 


- AL Yes, they would lock the cellar on ; ‘ 


you. 


—Q. Well— 
A. We have used ; a ‘million sacks of nee 


tatoes and we need these huge amounts 7 
of potatoes that we knew we was going | 


to get. We was selling against them. 

Q. Well it was-then to. Ore-Ida’s benefit. 
I take it [to] deal with what they con- 
sidered to be the reliable Grigg and An- 


derson par tmership? ? 


A. That is right. — 
-Q. Well of course the yartnership had 


a motive in being reliable in that the _ 
partners wera themselves shareholders in 
the Ore-Ida Foods? | 


A. That is right. (Tr. 820, 821.) 


Nevertheless, even at the prices | 
paid by Ore-Ida (which apparent- 


ly were substantially below the 


price being paid for potatoes on the 


open market), the gross proceeds 
from the potato crop on the project 


was approximately $1,600,000 in 


1965, and nearly that much i in n 1966 | 


(Tr. 372). 

In 1967 and 1968. the frie op- 
erations were split between ithe 
Grigg faction and the Anderson. 7 


re 


-faction-of the p artnership, presum- 


: ably due to a dispute between Gold- 


‘en Grigg and Vanness’ Anderson. 


The farming operations were split 
in half, even though there were eight _ 


entrymen in the Grigg faction and 
‘only six in the Anderson faction. 
‘The Grigg faction farmed the north 


: ‘half of the area including the entry © 
of Lu Ann Hogg, who was. related 


to the Anderson faction. The An- 
derson faction farmed the south half 
which included the entries of both 


Charles and Lovell Taylor, who 


were related to members of the 


Grigg partnership. Clearly, the di- - 


vision of lands was made on the 
basis of the interest in the land held 
by each faction in the partnership, 
_ and not on the basis of tracts held 
by the individual entrymen, or their 
' family affiliation. 
In 1968, after the partnership had 
transferred control of Ore-Ida 
Foods, Inc., potatoes were sold. for 
the first time to other buyers. In 


1969 all of the entries were again 


‘farmed as one unit. However, due to 
a bad farming year, the payments 
from the partnership to the entry- 


men were drastically reduced. In. 


fact, the schedule of . payments 
called for in the Farm Operating 


Agreement was largely ignored. At — 
: the end of each year, the entrymen 
were called into the Grigg and An- 


derson partnership offices. The part- 
nership’ s accountant and bookkeep- 


er were both present, They had al-_ 
ready determined how much each 
entryman was to receive and how 
much he would be. required to pay 


back. None of the entr rymen were 


_ DECISIONS: OF THE DEPARTMENT OF THE INTERIOR | 


{82-LD. 


aware of the basis for the: payments. 


Essentially, each ‘one received — 


enough money to pay for his. prom- 
issory notes plus enough to pay his © 
“nominal” =. 
| pouny was added for. “spending 
money,” or as Golden Grigg so suc- 


increased. taxes. A 


stated the - proposition, 
we leave them enough to — 
pay their taxes, and maybe buy an 


cinctly — 


66 (ch ck oH 


Ice cream cone.” (Tr. 895.) 


In the summer. of 1965, after 
crops had been planted, but before — 


they had been harvested, each of 


the entrymen was paid an advance 
of $1,500 by the Grigg and Ander- 
son partnership. However, it is clear 
from the testimony that the money 
was advanced to each entryman to 
cover the checks which each entry- 
man had already issued-to the part- 
nership to show compliance with the 
provision of the desert land law, 
which requires the payment by each 
entryman of $3 per acre on im- 
provements, The partnership did 
not deposit the entrymen’s checks 
until two weeks later, after it. ad- 
vanced each entryman enough to 
cover those checks. Clearly, the en- 
trymen’s payments to the partner- 
ship were a sham ‘to. convince the 
BLM that each entryman had com- 


plied with the law. 


When. Jack Anderson was Killed | 
and his widow assigned, their two 


entries, it was the partnership — 


which paid her the $4,000 consider- | 


ation—not ‘the assignees. After 
Thomas Anderson took the assign- ~ 
ment of one of the entries he went 
up and looked at the project, but 
che testified that. he did not: know 4.3 
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which ny was icy or. canis it lay 
in the project. He only knew he had 
820 acres. (Tr. 491.) 


The evidence. may be smaarized | 


as follows.. First, at no time did the 
entrymen have possession of their 
entries. Second, at no time did the 


entrymen exercise any control over 


any operations regarding their en- 


tries. Third, at no time did the en-- 
trymen have any influence on de- 


cisions regarding what tract(s) he 
was to receive, the terms of the vari- 


ous agreements with the Grigg and ! 
entries had been made one. entry- 
man, Lu Ann Hogg, couldn’t state | 


Anderson partnership, or the 


- amount of compensation he was to. 


receive from’ the farming opera- 


' tions. Fourth, at most, the entrymen 
received 20 percent of the gross pro- 


ceeds of some crops, except when 


the partnership decided the entry-— 


men ‘should have less. It is not clear 
whether even that benefit was real 


er merely a paper benefit, since the 


partnership consistently ignored the 
terms of the various agreements 
- when it found it convenient to do so. 


Fifth, the applications and repre- 
sentations to the BLM were made 


for the purpose of inducing action 
- favorable to the entrymen. Th fact, 


there was little relation between 
representations made to the BLM 
and the actions of the entrymen. | 
Sixth, the entrymen never made any 
- out-of-pocket investment of their 


own funds. All money which they 
expended in the course of filing, 


- planning and developing the aries | 
was prowess them by the Danton: - 
to calculate the annual crop pay- 


ship. — ‘s 
Perhaps the most ne feature 

of the entrymen’s ‘testimony is the 
| : | 
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entryman, . Fred Baines, 
that at the time he manda his ap- 
| plication he didn’t even know for - 
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Jack of any real aeeiolos of or 


interest. in the entries. from the ini-_ 


tial “inspection” of the lands to the 


time of the hearing, While each en- | 


tryman stated at the heari ing that 
he hoped to obtain the land in his 


entry, each one also testified that he - 


had done virtually nothing to fur- 


ther that hope, except to sign the 


-documents and draw the checks in | 


accordance with the instructions of 
the partnership. Each entryman’s 
knowledge of his own entry: was so 
sketchy that seven years after the 


whether the. entry was “square” (It - 
was an eight-sided polygon.), or 
even whether the entry was fenced 
(It was). (Tr. 718, Ex. G-6.) An- 
other entryman, Thomas Anderson, 
couldn’t recall whether there were 
any houses on his entry (There _ 
were). (Tr. 453, Ex. G7.) Another. 

testified 


sure where his particular entry ° was, 


and only learned where it was from 


the legal descripti tion. on the applica-~ 
tion form. He did not know then 
how it should be irrigated, and even — 
at the time of the hearing he could 
not say whether there had been. any 
leveling of the land on his. entry. 
(Tr. 175 85.) Theentrymen displayed 
no interest in the terms of the vari- 
ous agreements with the partner- 


-ship, nor in the kind of crops grown__ 


on the entries, nor in the basis used _ 


ments. In short, the ‘entrymen 
evinced a near-absolute lack of fa- 


Ss ifitiabity wn matters relative: to 


“their entries, and even an absence 
of any curiosity ‘concerning them. 


‘Indeed, one: of the few things that 


‘any of the entrymen could testify 
‘to with any certainty was the au- 


- ‘thenticity of their signatures on the 


various - documents,’ though, their 
“recollection of | aoe circumstances 
: surrounding their signing remained 
‘consistently vague. 


sented in this appeal is whether the 
Grigg and Anderson partnership 
‘held more than 820 acres by assign- 
ment or otherwise betore the issu- 
ance of patent, in violation of 48 
U.S.C. § 829 (1970). Administrative 
‘Law Judge Robert W. Mesch found 
that, in fact, the partnership had 


held all of the entries by means. 
‘other than assignment. (Dec. 36.) 


The Appellants have attacked that 
conclusion by arguing that the pur- 
pose of the limitation prohibiting 
holding of more than 320 acres was 
to prevent any person or group of 
persons from acquiring title to more 
than:320 acres of desert. land; ap- 
pellants argue that even if the Grigg 
and Anderson partnership had pos- 
‘session and contro] of the entries, 
and-received the lion’s share of the 
benefits of these entries, facts which 


; they deny, such facts would be irrel- _ 


evant since at no time did the part- 


nership. attempt or intend to obtain - 


- title to the entries. Appellants fur- 
ther assert that i in the light of what 


: they’ perceive to be the purpose of 
‘the 1891 amendment, that is, to pre-- 
vent acquisition of title, the phrase 


“by assignment or otherwise” should 


. DECISION S. OF. THE ‘DEPARTMENT oF THE. INTERIOR 
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be coneteaad to mean by assignment — 

‘or means tantamount to assignment. 
_ Appellants urge that this Board ap- 
ply the rule of “ejusdem generis” in 
‘SO defining the word “otherwise.” 


The word “hold” is not free from 
ambiguity. For instance, Black's 


Law Dictionary: gives: several’ defi- 
nitions of the word; which, for the 
“purposes of this case, could. result in 
~ differi ing legal conclusions: — “ 


(1! The baer. legal issue pre- To possess in virtue of.a lawful title; as 


in the expression, common in srants, “to 


‘have and to hold,” or in that applied to 


notes, “the owner and holder.”’ CCrILELOn. 


- omitted.) 


To be the grantee or tenant of another ; 
to take or have an estate from another. 


‘Properly, to have an. estate on condition 
of paying ‘rent, or performing service. 


To. possess ; to occupy: to be in juasessiod 
and administration of; as to hold office. 
To keep; to retain;. to maintain posses- 
Sion of or authority over, “(citation 7 
omitted. ) 
Black’s Law Dey 864 ‘(4th | 
ed. rev. 1968). See also 194 Words 
and Phrases 186 (Perm. Ed. 1920) ; 


40 C.J.S. Hold (1944). 


We agree with the appellants that 
it is proper to examine-the history 


of the desert.land laws in order to 


ascertain the meaning of the phrase 


“hold by assigninent. or otherwise.” 


As Justice Holmes. once stated, “A 


| page of history is worth a volume > 
of logic.” New York. Trust Co. v. 


Bisner, 256 U.S. 345, 349 (1921). - 
The Desert Land Act of 1877, 19 
Stat. 877, provided that one who 
was a citizen-or intended to become 
a citizen could enter and obtain title - 
to 640 acres of desert land. That the 


Act had dual’ purposes is clear. 


Those purposes ered both the 
reclamation and settlement of the . 
land. The report of the Senate’s. 


Committee on Public Lands is in- 
structive on this point. Tt states in 
part: 


| Experience nas shown that the homestead 
and pre- -emption laws .afford no means. of 


acquiring title to desert lands, Those laws: 
require settlement and. occupation as a - 
‘Act became commonplace. - Large 


‘prerequisite. Neither settlement nor. oc- 


eupation is possible without water. Trri-- 
' gation must precede the settlement. But © 
_ this is expensive, and settlers upon: the. 


‘public lands are unwilling to construct 
the necessary ditches and canals to irri- 


gate lands to which they have. no title 


and no certainty of obtaining title. 


. It ‘has been. sug gested that these lands 
be sold in: large ‘quantities in order - to 


induce private capital to undertake the 
work of their reclamation. Your commit- 


tee fear that any system of sale whereby 
the title would pass before irrigation 
would encourage speculation without in- 
ducing settlement. * * * 

1965.-(1877). . 


: (5 Cong. Ree.) 


- Clearly, the Committee’s Report 
is concerned with both reclamation | 


of the lands and with settlement of 
the lands. Those concerns were also 


expressed in the Senate debate on 


the bill. One fear that was expressed 

_ by several senators in the debate was 
_ that a small number of people could 
hold a large area of desert lands 
without developing them and at the 


same time exclude bona fide settlers 


from making entry. For example, 
during the debate Senator Chaffee 
stated that: 


me ame AE Five Or six individuals can Toca 
as many miles square of land as they may 

select in any valley of any state or ter- 
-ritory named ‘in the third section of this 
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bill, and hold that land: for thieé years - 
without doing any work at all. There is | 


nothing in ‘the bill to prevent them from 
- filing another declaration, at the end of 
another three years, and in that way they 
can exclude this land from location for 


all time, thus preventing bone fide settlers 
from occupying and purchasing. it under | 
our’ present’ system. * * * 5 Cong. Rec... 

1965 (187 ree 


Almost immediate abuse ae the 


syndicates would purchase .assign- 


ments of individual entries on a 
_ wholesale basis. For example, Rep-_ 


resentative Vandever of California, 
in an 1888 House debate, stated : 


This desert-land act was, passed on the 
8rd day March 1877. Within sixty days © 
from the: time of the passage. of the act, - 
in the district I represent, in upper San — 
Joaquin yalley nearly 400,000 acres of. 
land were located upon under the provi-. 


sions of the act, and almost immediately 


the parties who made the location trans- 
ferred and assigned the land to other — 


parties. Today the land is held ‘by’ a Syn- . 
dieate that has never paid but 25 cents an. . 
cere for. the land. The. parties who made. ee 


the’ location were dummies, OE Re 


Many of these lands that are. SO nea un-— 
der the desert-land entries of eleven years | 
ago today to the actual settlers would 
be worth a thousand dollars an acre, and. . 


yet they are called desert lands. * * * 


The act of the 3rd of March, 1877 pro- 
vides specifically that the person. making 
the settlement. must make it for himself 
alone; but the law has been so perverted 
that. the syndicate to which I chave re-. 


ferred have held. nearly 490,000 acres. of 


land. 
Pe: er ee 
* = * The great point is that: we want the 
300,000 acres thus suspended restored to . 
the public domain, so that the honest 
settler may have an opportunity of going 


upon it and getting a homestead: 19 Cong. 
Rec. 551-72 (1888), - 
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- Apparently, between 1877 ae. 


1880. local land offices had permitted 7 


assignments based upon statements 


contained in Circular Instructions 
of Mar. 12, 1877, 2 Copp’s Land 
Laws 1375 — (1882). While the in- 
structions themselves did not-men- 


tion assignments, the sample of the 
sworn oath required of each entry- 
man contained the following para- 


graph: 

It is, “therefore, ‘farcher covtified: that if 
within three years from the date hereof 
the said ..___, or his assignee or legal 
representative, shall satisfactorily prove 
that the said land has been reclaimed 
_ by carrying ‘water thereon, and shall pay 
to the Receiver the additional sum of one 
dollar per acre for the land above de- 
seribed, he or they shall be entitled to 
: receive ia patent therefor under the pro- 


visions of the said act. (Italics ended) 


' 2Copp’s Land Law 1876. , 
But in 1880 the Department ruled 
that there was no authority in the 


~ Desert Land Act for permitting as- 
signments. 1S. W. Downey, 2 Copp’s » 


~ Land Laws 1881 (1882). This rul- 
ing was subsequently modified by 
Secretary Teller in 1884. The Sec- 
retary held that assignments made 


~ ‘between Mar. 12, 1877, and Apr. 15, 
1880, would-be recognized, but with’ 


_ one important | limitatzon—no per- 


son could acquire by entry or assign-— 


- ment more. than 640 acres. David 
B. Dole, 3 LD. 214, 216 (1884). 


In 1887. the Department issued _ 


| instructions. which stated in part: 


2. Desert land entries. are not Pere ae ee 


_and the tr ansfer of such entries whether 


by deed, contract or entry, vitiates the. 


_ entry. “An entry made im the interest or 
. for the benefit of any other person, firm 


- or corporation | or with intent ‘that the 
title shall be conveyed to any other per- 


Or THE DEPARTMENT 
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-§0n, firm or corpor tion is illegal. cr Italics | 


added.) Circular, 5 LD. 708, 9. (1887). 

-Thus, it is clear that even then 
the Department forbade entries. 
which were made either with the - 


intent to pass title to a third party - 


or to endow a third party with some 
other interest or benefit. | 
In 1890 Congress amended several. 


: of the. public land laws, including: 
the Desert Land Act, to provide ° 


that no person could acquire title 
to more than 820 acres of public 
land. Act of Aug. 30, 1890, 26 Stat. 


891, as amended, 43 USC. ‘$22 7 
_ (1970). | 


In 1891 Cues father 


amended the Desert Land Act by © 


providing that while assignments of 


entries could be made 


* * * no person or association of persons: 
shall hold by assignment or otherwise 
prior to the issue of patent, more than 
three hundred and. twenty acres of such . 


arid or desert. lands * * *, ene 


added. ) 


Act of March 3, 1891, 26 Stat. 1098, 


as amended, 43 U.S. C. § 329 (1970). 


Finally, in 1908 Congress further 
amended. the Desert Land Act to 
provide that: 

No assignment after March 28, 1908, of 
an entry * * * ghall-be allowed or rec- 


ognized, except it be toan individual who 
is: Shown to be qualified to make entry 


~ under said sections of the land covered 


by the assigned entry, and such assigu- 
ments may include all or part of an en- 


-try ; but no assignment to or for the bene- 


fit of any corporation or association shall — 
be authorized or recognized. 


Act of Mar. 28, 1908, 35 Stat. 59, i 
as amended, 43 U.S.C. § 324 (1970). 


~ Tt is clear that Congress was coll- 
corned that land actually Es avail- 
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sole to hong. fide settlers, There: are 


two basic methods by which that 
Congressional will could have been 
thwarted. First, large syndicates 


could — take assignments from 
dummy entrymen and eventually 


acquire | absolute title to the lands. = 


This was prevented by the 1890 
amendment which. provided that no 


one could acquire title to more than 


220 acres of public land, 43 U.S.C. 
$212 (1970). Second, the syndicate 
could hold desert lands in the name 


of dummy entrymen without ever 


receiving title, but at the same. time 
‘using: the land for its own benefit 


and preventing ‘bona fide settlers | 


from making entry. This was pre- 


vented by the 1891 amendment 
_ which provided that one could not 
hold by assignment or otherwise, 


| prior to the issuance of patent, more 
- than 820 acres of public land. 43 


US... § 829 (1970). It is true that | 


prohibiting holding prior to the 
_issuance of patent will in many cases 
prevent the acquisition of title to 
more than 820 acres of land. But to 
suggest that preventing the acquisi- 
tion of title is the only purpose of 


the 1891 amendment is to suggest 
that Congress engaged in a futile 


and redundant act when it approved 
the 1891 amendment, for it had pro- 
hibited.such acquisition of title only 


one year earlier in very precise - 


terms, Indeed, the very fact that 


_ Congress used much broader lan-— 
- guage only one year later is indica- 


tive of a different purpose. What 
- Congress feared was the control of 


large areas. of desert lands by a few : 
men to the exclusion of bona fide 
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- settlers, We conclude that “holding” 
means occupying, possessing, con-. 

trolling, or ce the major 
benefits from a desert land entry in 
such manner that both bona fide set- 


tlers and the entrymen of record are 
, possess- — 
ing, controlling, or receiving the— 

major benefits of the entry before _ 
the issuance of patent. United States — 


precluded from occupying 


v. Shearman, 73 I.D. 886, 427, 428 
(1966) ; Sokecitor’s Opinion, 72 LD. 
156, 166 (1965). We further con- 
elude that the use of the phrase “by 
assignment or otherwise” lends | em 


phasis to our conclusion. that the 
1891 amendment is remedial in na- ~~ 
ture and should be construed broad-_ 


ly to achieve that. objective.’ The — 
word “otherwise” is nearly uniform: 
ly defined to mean “in a different - 


-manner; in another way, or in other 


ways.” Black? s Law Dictionary 1253 


(4th ed. rev. 1968). Webster's New 
International Dictionary 1729. (24 


ed. 1949). While this Department 


_ has recognized and applied the rule 


of ejusdem generis, it is completely — 
inappropriate in this case. Black's 
Law aaa defines ‘ ‘equsdem » 


generis” In the following way: 


Of the same kind, class, or nature. 


In the construction of. laws, wills, and 
_ other, instruments, the “ejusdem generis - 


rule” is, that where general words fol- 


low an enumeration of persons or things, . 
_by words of a particular and specific 
Ineaning, such general words are not to — 
_ be construed: in their widest extent, but 
are to be held as applying only to persons | 

or things of the same general kind or ° 
class as those. specifically mentioned 


2 See 73 Am. Jur, 2d. pene $8 145, 153. 
154, 157. . 


to possess, occupy,’ 
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(citations: omitted). ‘The rule, however, 


does not necessar ily require that the gen- . 
eral provision be limited in its scope. to 


the identical things specifically named. 


Nor does it apply. when the context. 


_ Maanifests a contrary: intention: Black’ s 

| Law, Dictionary: 608. (4th ed. rey. 1968). 
The very use of the word “other- 
wise” manifests an intention to pro- 
hibit the holding of desert lands by 
assignment or by any other- means. 
~ Itis by definition, a word of inclu- 


gion, not a word of limitation. 


_. Weconclude that the phrase “hold 

| by assignment or otherwise” means 
control, or re- 
ceive the major benefit from desert 


_ Jands by assignment or by any other | 


means which will prevent: either 
_ bona fide settlers or the entrymen of 
record from possessing, occupying 

controlling or receiving the ae 
benefits from desert lands.? United 


States v. Lab, 18 IBLA 249, 260; 81» 


— ED. 794 (1974) ; United States Vv. 
| Shearman, SUPT. | 
Appellants argue, however, that 


a precédent of this ‘Depaement not’ 


only precludes this Board from 
| reaching this conclusion, but also 
supports their argument that the 
phrase “hold by assignment or 
otherwise” was intended only to 


prevent acquisition of title to more © 
te than 320 acres. We anaes ee. As we. 


3 Appellants have submitted several other: 


arguments which seem to draw distinctions 
where none exist. For example, at pages 7 and 
8 of appellants’ reply brief to appellee’s answer 
brief, we find’ the following assertion: One 


does not hold under the Desert Land Law un- . 


less he-has obtained, or is in a position to 
- obtain, the entire interest of the entryman of 
- record, for if he has not obtained the entire 
interest of the entryman, he is holding. under 


the entryman,. and not under the Desert Land. 


Law. 


| DECISIONS OF THE DEPARTMENT OF THE 


INTERIOR ) 182 ‘LD. 


. he ve seen, one of the concerns of the 


Congress was to prevent syndicates 


oom controlling large parcels of © 
public land for their own benefit 


even. without gaining: title. Most of 
the cases cited deal with-the validity | 
of assignments made before the is-. 


‘suance of patent. In deciding those 


cases the Department stated that the | 


prohibition against. holding more— 
than 320 acres by assignment gr _ 


otherwise would prevent one from 
acquiring title or the benefits of title 
by agreements, secret. or. otherwise, 


‘to assign the entry either before or 
upon the issuance of. patent. That | 


statement of the law is, of course, 
quite correct, but it in no way sug- 
gests that it is permissible to control 


. desert land entries by means other 


than assignment. For example, in 
Sttsbee Town Company, 34. L.D. 430 
(1906), a case that arose before the 
1908 amendments prohibiting cor-. 
porations from holding entries, a | 
corporation had made entry and © 
filed an application to purchase — 
desert lands. The Commissioner of 
the General Land Office had re- 
quired the corporation to demon- 
strate that the individual stockhold- _ 
ers were each qualified in their own — 
right to make entry. Appellants cite 
the following language from that ~ 
case to demonstrate that the 1891 
amendment prohibited only the acy: 
quisition of title to more than 320 
acres of desert land: | ee, 
The language of the act sander which 


the application in question was made, 
touching the right of the applicant to 


“take or hold land under its provisions, is 
‘plain: . 
_ persons shall hold, by assignment or | 


-but no. person or: association of 
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other wise prior to: the issuance e of potent, | 
more than three hundred and twenty | 


acres of such arid or desert land. (Sec. 7 
act Mar. 3, 1891, 26 Stat. 1095. ) 


-. eo a 


The: ‘language quoted: ‘clearly’ discloses the : 
-législative intent that- no“ person’ or “agso- | 
ciation of persons shall obtain the bene- 


- fit incident to the acquisition of title to 


more than 320 acres of. land under the 


desert-land law, and it was not the in- 


_ tention to permit a person to exercise 


directly, in an individual capacity, the 
benefit conferred, and in addition, obtain 


a like benefit, by the indirect exercise of 
the same right through the instrument cal- 


. ity of a legal fiction. * * * 


34 L.D. at 431; ; appellants’ brief at 


21. 
The Secratany: when he used the 


aes “benefit incident to the 
acquisition of. title” was simply 
making reference to the fact that 
the stockholders would have re- 
‘celved the benefit incident to the 
acquisition of title, z.¢., profit from 
the use of the land, and not the ac- 

tual title. Actual title would have 
- vested in the corporation. The De- 
partment’s primary concern was not 


title, as such, but the “benefit inci- 


dent to the acquisition of title,” 
concern which is consistent only 


with a broad: interpretation of the. 


1891. amendment, and inconsistent 
with the narrow 
urged by the appellants. 


Appellants have — cited several 
other cases which deal with the same _ 
- issue—the validity. of holding by. 


assignment prior to the issue of 
- patent. See, ¢.g., Heomeman v. Le- 
troadec’s Heirs, 28 L.D. 497 (1899) ; 
| ALA. McKnight Company, 34 L.D. 
443 (1906); Edmond A. Fogarty, 


37 L.D. 567 (1909). While we re- 


other. than assl enment. 


to. the .Secretary 


interpretation | 


| card the: Sic of la: in: th ose- 
cases as correct, it is fairly clear 
that they are irrelevant. to the issue- 4 


of holding “otherwise’ '—by means... 


. There © remain, however: 


which the appellants have urged us. 


to treat as overruled, Solécitor’s | 
O pinion, Idaho Desert Land En-> | 
 tries-Indian Hill Group, 72 LD. 156 © 
(1965), and the.decision in United” 
States v. Shearman, 73 ID. 386- 


(1966). Both deal with the same. 
cases. A large number of indi- 


viduals had made entry on desert. 
lands in Idaho. After. they had - 


given up the idea of attempting to~ 


reclaim the land on.their own, ee | 
entrymen entered into agreemenis . 
with a corporation, Hoodco, that — 


gave Hoodco the right to possess: 
nad farm the entries for a period of ° 
20 years. Each entryman. also- 
agreed to sell his entry after patent 
for $10 per acre.t The Director of* 
the BLM dismissed contests against 
the entries by decision of August 14, 


1964. The Solicitor for the Depart- . 


ment of the Interior recommended 


that opinion, he stated: 


“Assignment,” “hold” and “otherwise” 
‘are words of broad signification and 
their precise meanings depend on the - 


eontext in which they are used. Sec. 1: 


of the aet of Mareh 3, 1877, supra, for-- 


bade entry of more than. one tract by 
the same person. See. 5 of the act of ~ 


‘March 3, 1891, pea of the applic cant. 


The facts in Shear are set forth at: 


length in’ both. eourt and departmental de- - 
' cisions and. need. not be- aac here, 


two 
opinions of more recent vintage 


that. contest pro-- 
ceedings should be reinstituted. In... 


~. 
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for patent “or his assignors,” and section = 
% authorizes the issue of patent to the’ 


entryman “or hig assigns.” The 1891 Act 


; ‘Temoved the. prohibition against assign-— 


ment of desert land entries. United States 
v. Hammers, 221 U. S. 220 (1911). The 


acreage limitation provisions of the 1877: 

Act would be inadequate to prevent ex- | 
cess holdings under the 1891 Act.. The. 
intent of Congress to pr event excess hold- 


ings is manifested in section 7 of the 1891 


_ Act which prohibits holdings. in excess of. 
220 acres “by assignment or otherwise.” | 
‘It is not difficult to.divine the congres- 
sional purpose in these statutes. Congress ~ 
did not want holdings larger than 320- 


acres. We can construe the language used 
' to effect that purpose without injury to 
the: English language. The language of 


the statutes does not leave us powerless 
to prevent frustration of ee 


purpase. 


The Brief of Contestees aud the deci- 


_ gion of the Director equate “assignment 
or otherwise” as “assignment.” 
language of the statute. is said in the 
| Director’s Decision to be the same as a 
“Statement that no person may “by as- 
signment or other arrangement tanta- 
mount to an assignment become in effect 
an entryman.” Such a construction: ig- 
hores the meaning of the word “hold” 


and disregards the usual meaning of the . 


term “assignment or otherwise.” 30 Words 


and Phrases, Perm. Ed., 500-501. This 


phrase is commonly found in the law and 


~ “otherwise” in the phrase means. “in a. 


- different manner”-or “in any other way.” 
In re.Perry’s Will, 126 Misc. Rep. 616, 
- 214 N.Y.S. 461, 463 (1926) ; in re Iwers’ 


Estate, 225 Ta, 889, 280 N.W. 579 (1988). 


Even if the arrangements described do 
not amount to an assignment, Hoodco 


“holds otherwise,” that is, in another 


- manner, more than 320 acres, in violation 
of the Statute. — 
72LD. at 166. 

The Secretary accepted the Solic- 
jitor’s recommendation and ordered 
that contest proceedings be. reinsti- 
tuted against the entries. After a 
hearing, the Secretary accepted a 
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recommended decision hick found | 


that each of: the entries had been 
held by assignment : | 


“Assignment as used in. seetions: 2 an 1 


is, therefore, concluded to mean such in- | 
terest or partial interest. as will result 
in effective control of and benefit from 


' the entry or entries. The acquisition of 


such inter ast. constitutes. a holding within 
the meaning of the statute. In this case, © 
the right to possess, reclaim, farm, re- 
tain the farming prezeeds and pledge the 
entries, gave. Hoodco. Farms: eomplete — 


dominion over the entries for a period of 


20 years and constituted a prohibited as- _ | 
signment and: holding in excess of sad | 
acres of desert land. 3 


73 LD. at 428. 


The Secretary’s decision was ap- 


-pealed tothe District Court for the 
_ District of Idaho. In its preliminary 
decision the District Court reversed 


the Secretary on each point. Reed — 
v. Hickel, Civil No. 1-65-87 (filed . 
March 18, 1970). That decision was 


in turn appealed to Court of Ap- | 


peals for the Ninth Cireuit. The 
Court of Appeals reversed the Dis-_ 
trict Court on several points, sub 
nom. Reed v. Morton, 480 F.2d 634 


. (9th Cir, 1973), cert. denied, 414 


U.S. 1064 (19738). The Court of oP 
peals_ stated : | 


. The detailed findings. of fact. were pre- ; 
pared. by Hoodco, after the district court - 


filed.a memorandum finding generally in 
Hoodco’s favor. Despite-the great weight 
to be accorded findings made by a trier 
of fact upon disputed contentions of fact, ° 


- We cannot escape the conclusion that the - 


district court here gave undue weight > 
to the substantial investment of Hoodco 


“in developing the lands, The court errone- | 


ously estopped the government from as-.- 
serting valid legal grounds for setting 


aside the fraudulent transactions by- 
- which Hoodco acquired the lands in ques- 
_ tion. | 1 af 7 


480 F.2d at 639. 
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UNITED “STATES: Vv. GOLDEN GRIGG, ET AL. 


April 7, 1975 


| The pete ee hich the 
Court of Appeals overruled was the 


finding by the District Court that: 7 
there had not been a secret agree- - 


ment by the entrymen to convey 


their entries after they obtained pat- 
ent. 480 F.2d at 640. The Court of- 


_. Appeals did not deal directly with 
the Secretary’s -conclusion that 


- Hoodco held in excess of 320 acres, 


~ except to note that the Secretary had 

made such a finding. Appellants 
urge us to follow the finding of the 
‘District Court on that point, since 
the Court of Appeals did not ex- 
plicitly overrule it. We do not. re- 
gard the District Court’s 


the Court of Appeals upheld the 


Secretary’s opinion on nearly every — 


| point. Indeed, as the Court of Ap- 
peals noted 1 in reaching its conclu- 
sion : 7 5 


Oe However avisstie it may seem at 


this late date to say so, Congress never 


intended bargain-pricé desert land to be — 


provided for the benefit of corporations 
or large landholders, med ane) 


480 F.2d at 641-642. 


. Appellants have also ae out 
‘that the Department of the Interior 


has permitted desert land entrymen 


to allow other parties (notably 
hired farmers or tenant farmers) to 
derive some benefit from and to ex- 
ercise control over their entries ; 
consequently, appellants argue that 
holding “by assignment or other- 


-wise” does not include their activi-— 
ties. Appellants further ar oue that 


~ since the Department cannot point 
out any one act which is in itself, 


legal, they have not only not held - 
_ the land in violation of the law, they | 


decision 
as binding, since it is apparent that. 


have Brass no fraud for which | 


the entries could be. canceled. — 
‘Since both arguments suffer aan 


the same infirmity, we will deal with 
them together. It is, of course, true _ 
that the Department has stated that - 

an entryman may mortgage his — 
lands or even pay someone else to 
develop them. See, e.g., United — 

States v. Shearman, supra at 426; 
Wilrams v. Kirk, 38 
_(1910). A person may transfer most 
of his ‘bundle of rights, known as_ 


L.D. “499 


property rights, to any number of 
people and still retain some interest _ 
in the pr operty, as long as he retains 


some significant portion of that bun- 


dle of “tights. This was the point 


. made - 2 Judge Mesch when = | 
stated: a 


mo Even in the most flagrant situation | 


; where an entryman is a. “complete dum- 
my” for an undisclosed principle, one. - 


would expect that the nominal entryman 


would receive something simply for pro- . - 
-yiding the use of his name. (Dec. at 86.) - 


[2] Now in the case of the com- . 


‘lets dummy, the right to receive © 
‘some payment has been retained. At — 
some point, however, a person sur- 


renders enough of his bundle of | : 
rights that the other party must-be © 
considered to “hold” the property. © 


We have concluded that that point 7 


has been reached when the entry- 


man, before the issuance of patent, — 


surrenders possession, control, and 
most of the benefits of the entry. It 


is clear that possession, control, and: 


benefits constitute nearly the whole 
bundle of rights known as property 


rights. It is also clear that an entry- 
‘man can surrender part of the bun- — 
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dle of rights without ere ts 


control. This is the case of the mort- 


gage. ‘An entryman may also hire 


“someone to develop the lands, per- 


ean for a share of the crop. By so 


doing he surrenders some benefit. 
‘Finally, asin the case of Williams © 
v. Airk, supra, an entryman may en- 


_gage-one person to develop the lands 
and another to develop the irriga- 


‘tion system without ever surrender-— 


ing enough of the bundle of rights 
to any one person that anyone other 


‘than the entryman could be con- | 
‘sidered to hold the land prior to the 
issue of patent. But, in this case, the 

-entrymen, surrendered possession, - 


«control and most. of the benefit of 


; the entries to the Grigg and Ander- 
“son partnership prior to the issu- 


ance of patent. Therefore, even if 
‘the various. arrangements between 
the Grigg and Anderson partner- 
_ ship were to be considered separate- 
ly and found not to bein violation 


-of the law, when all of the arrange-- 


-ments are considered together there 


_is little doubt that they add up toa 


- holding by assignment or otherwise 
of more than 320 acres of désert 
“lands* prior. ‘to the issuance of 
patent. 

3 Appellants a argue ‘that ne 
~ United ‘States is estopped from as- 
» serting the invalidity of the entries, 


since they maintain they relied to 


. their detriment on prior decisions of 


_ ~ this Department in developing their | 
: yentries. eacaone cate a, decision | 


5 We would suaeete however that any agree-— 


. ment, such as a lease, which. transfers posses- 


“sion, control, and substantial benefit for the 


ie entire: statutory life of an cary walks be con- 
< sidered a ae , 


DECISIONS. ‘OF THE DEPARTMENT OF THE. INTERIOR | 


[82 LD, 


ae rand by the Direcios of the BLM in > 


August 1964. That decision involved 


he Indian Hills development, and, * 
‘aS previously noted, was overruled 
by the Secretary in ea States v. 
‘Shearman, supra, and by the Court 
of Appeals for the Ninth Circuit in. 


Reed y. Morton, supra. There 1s no 


doubt: that ‘the arrangements. be- 


tween the entrymen and, the part- 
nership in this case would have been _ 


permitted under the Director’s de- 


cision. Between August 1964 and 
April 1965, when the Secretary first 
indicated that the decision of the - 


Director of the BLM was in error, 
the partnership began and substan- 


tially completed the work of devel- 
oping the lands involved in this case. 

. For a number of reasons, how-— 
ever, the doctrine of estoppel is not: 


appropriate in this case. First, the 


Government may not generally be 


estopped from attacking illegality, 
especially in the case of public lands.. 


Reed v. Morton, supra; Utah Power 


rom Light Co. v. United States, 248 
‘U.S. 389 (1917). Second, even if 


estoppel were appropriate in this 
kind of case, the doctrine would be 


unavailable to appellants because of 
their fraud in inducing the BLM to 


allow these entries. Judge Mesch 


stated the proposition very cogently : 


If a disclosure had been made to the Land | 
Office that the individual entrymen were 


not the sole parties in interest and that 


the individual entrymen did not intend 
to reclaim the land for their own use and 
benefit, the Land Office could not properly 


. have allowed the entries. The courts have 


consistently, held that a failure to clis- 


close facts, which, , if disclosed, would re- | 
sult in a denial of a grant under the Pub- - | 
lie Land Laws renders the obtaining - of 
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. the grant fraudulent. United States v. 


Trinidad Coal & Coking Company, 137 


‘U.S. 160 (1890) ; United States v. Keitel, - 
* * * (Dec, at 47.) 


: 211 U.S. 870 (1908). 


This argument was advance ed and 
rejected by this Board in the recent 


ease styled. United: States v. Law, 
. supra at 257. | | 
The evidence discloses that ee : 
- men cooperated with the Grigg and 


~ Anderson partnership in ore to 


obtain the allowance of the entries. 
The entire project was made to ap- 


_ pear as if it were entirely the plan 


of the entrymen and made solely in 


the interest, of the entrymen. In fact, 


. the plans submitted to the BLM to 
_ obtain allowance of the entries were 
' completely ignored, once the entries. _ 

_ were allowed. Neither was the rela-’ 
tionship between the partnership 
and the entrymen revealed until 


- after the entries had been allowed 


and the development of the land was 
complete. If the BLM had known 
that the partnership was to possess, 


control, develop the lands, and re- 


ceive the major benefits of the en-: 
tries, it could not have allowed the 


entries, since the plans of the part- 
_hership.called for holding the lands 
_ by assignment or otherwise peor to 


the issuance of patent. 

_ Appellant argues that the ore e 
in plans with respect to the project 
was due to technical necessity. We 


agree that an entr yman may change 
certain’ technical aspects of his 


plans. We also agree that the BLM - 


might have approved! the technical 


aspects of the new plan, had it been 


privy to such’ knowledge. But the 


BLM could not have approved of 
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es: legal ar inpements of which 


that plan was a part, since those _ 
arrangements would have amounted 

to an. illegal holding of the jand | 

brior to the issuance of patent. We - _ 
join the Court of Appeals for the | 
Ninth -Circuit-in quoting J ustice | 
Holmes, ‘ St is'evident * * * that — 


"all hands proceeded on the notion 


that if the entrymen put in a pe- 


‘Hiodical appearance onthe landthey ~ 
would get ‘it, and that no one 
troubled hamsele about actual ine? 
tent provided: that the affidavits — 
were in due form * * *.” Jones v.. _ 
United States, , 
(1922), cited | in Reed v. ous cRLOM, | 


258 US. 40, 48 


SUPTG at 640. 
[8] It is quite Sots from oh 
of the evidence that the nominal 


“entrymen,” | other than the part- 


ners, contributed nothing to the _ 
project except their identities. a vey | 
did not select the land, or even for- — 


mulate the idea to become: desert 


land entr ymen. They expended no_ 


capital of their own except that 


which was provided by the partner-_ 
ship.. They were not personally in- 


volved: in the conception, imple- 
: mentation, or execution of the alt 


nor did they even understand fully 


their own roles in it. They were vir- 


tual puppets, responding. almost. 


mechanically and uncomprehend- - 
ingly to the will and direction of. 
the partnership. They were moti- 
vated by the partners’ assurance: 


that eventually, if they cooperated 
‘instructions, they — 
would get title to a valuable tract of | 


- land, and they were secure in. their — 
faith that their.close kin would not 
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; : Aaliheiedlys use them to their ulti- 
- Inate disadvantage. 


In appellants’ supplemental state- 


ment of reasons (at p. 125), with 


reference to the entrymen’s assump- 


tion of financial liability, it is as-. 


-serted, “This cannot mean anything 
except that the entrymen them- 
selves reclaimed the lands in their 
entries; the partnership was merely 
. the vehicle employed by them to ac- 
complish that purpose.” The vast 
bulk of the evidence convinces this 


Board that precisely the converse 


of that statement is more accurate, 


4.¢., that the partnership reclaimed . 
‘the lands in the entries and the en- 


trymen were merely the means 
which the partnership employed to 
_ accomplish that purpose. 

land entries made for the use and 
benefit of others with intent to cir- 


cumvent the provisions of the desert _ 


land laws: must be regarded as 
fraudulent, and will be canceled. 


This decision accords with | our 


decision of even date herewith in 


United States v. Morris, 19 IBLA- 


350, 82 I.D. 146 (1975). 


There tore, pursuant to the au- 


thority delegated to the Board of 


Land Appeals by the Secretary of | 
the Interior, 43 CFR 4.1, the deci- | 
sion appealed from is affirmed and 


the entries are canceled. 


Epwarp W. re 


Administrative Judge. 
WE CONCUR: —_ 
Doveuwss E. HENRIQUES, 
. Administrative Judge. 


Marri Rirvo, 
Admimstrative Judge. 


‘DECISIONS OF THE: DEPARTMENT OF THE eons 


19 IBLA (350 


Desert. 


3, Desert Land Entry: 


tas LD.. 
‘UNITED STATES 


OV. 


¢. PATRICK ‘MORRIS, ET. AL. 


Decided April 7, 1995 


Appeal from a decision of Administra 
tive Law Judge John R. Rampton, Jr., 


‘dismissing contest complaints against 


twelve desert land entries and refusing” 


to order their cancellation, 


- Reversed. 


1 Desert Land ‘Entry: Generally 


An arrangement by which an entity ob-- - 


tains mortgages on desert land entries: 


and also obtains leases of a possible 
twelve year duration on the desert land 


entries, the result of which is the vesting be 
of effective control of,the entries in such _ 
entity, constitutes a holding within the 


purview of sec. 7. of the Act of Mar. 3, 


: 1877, as amended... 


2, Desert Land ‘Entry: Generally — 


‘Words and Phrases | 


“Hold. ” Any person or entity which has 
aequired actual possession and the right 
thereof to more than 320 acres of desert 
lands “holds” such acreage within the 
meaning of the prohibition of sec. 7 of the 
Act of Mar. 3, 1877, as amended. 


Generally—. 
Words and Phrases a 


“Otherwise.” As used 3 in sec. 7 of the Act . 
of Mar. 3, 1877, as amended, “no person 


or association of persons shall hold by as- 
- gignment of: otherwise * * *,” 


 “other- 
wise” is not limited to other means equiv- 


alent to assignment but rather embraces 
‘all mechanisms whereby control. of and 


benefit from an entry or entries are ac- — 
cumulated.and transferred. — 


i: rs 


we 


ee 


A, Dest Tana Entry: Generally— 
Desert Land Entry: Cancellation. 


Violation of the prohibition against hold- 


of law and. such entries are properly can- 
celed. 


B. Desert. Land Entry: Generally— 
Desert Land Entry: Cancel! ation 


| Estoppel will not lie against ‘the Gor . 


ernment where there is. no showing that 


the parties to. illegal | agreements relied — 
in any way on the statements: or acts of 
Government officials. | | 


APPEARANCES: William F. eee 


Esq,, Anderson, Kaufman, Anderson & 
Ringert, Boise, Idaho, for appellees ; 
Riley C. Nichols, Esq. ., Office of the 


Solicitor, ‘United States Department of 
the Interior, Boise, ee for appl: 


lant, 
OPINI ON B y 
ADMINISTRATIVE JUDGE 
HENRIQUES 


INTERIOR BOARD OF 
LAND APPE GALS 


The Government | gopeals: from | 
the decision of Administrative Law 
Judge John R. Rampton, Jr., dated 
OS anuary 29, 1971, dismissing con- 

tests against twelve desert land - 

entries and refusing to order the 
~eancellation thereof,t The contests 
had been initiated in May of 1966 


1The entries involved in this appeal are :.G. 


Patrick Morris, I-018820; Joan E. Roth, 
T—013905 ; Elise L. Neeley, I--013906 ; Lyle Dd. 
Roth, I~013907; Vera M. Noble, I-014126 ; 
Charlene §&. ‘Baltzor, » T~14128; George R. 


Baltzor, I-014129:; Jobn &. Morris, I-014130 ; 


Juanita M. Morris, T-014249 ; Nellie Mae 


Morris, 


- Peg gy ‘Axelsen, 1014252, 


STATES ve G. PATRICK MORRIS, ET AL. 
April ts 1975 


“sec. 329... 
(d) The contestee, or others on bis be 


reclamation, 


T-014250 ;. Milo Axelsen,’ TeOleeor 5 
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by the Idaho Land Office naa, 


| Bureau of Land Management. The 
| contest complaints alleged that :. 


ing an excess of 320 acres constitutes a 
_ failure to comply with. the requirements. 


(a) Application for entry was "not 
made in good faith in that (1) the con- 
testee had no intent to reclaim, irrigate, 
and cultivate the land for his own use 


and benefit as required by section 1 of. 


the Act of March 3, 1877, 19 Stat. 377,’ 
43 U.S.C. see. 321, and’ (2) the contestee, 
or others acting on his behalf, prepared 


and filed documents with the land office — 


which concealed and falsified relevant | 
facts and arrangements: — | | 
(b). The contestee entered ‘into arrange- 


ments whereby his entry was.assigned to 
and for the benefit of a corporation in 


violation of section 2 of the Act of 
March. 28, 1908, 85 ae 52, 43 ‘US. C. 
Sec. 324, . 

-(e) The contestee aiered into arrange- : 
ments whereby others held his entry, to- . 
gether with other desert entry land, in 


an aggregate of more than 320. acres in: 


violation of section 2 
March 3, 


of the Act: of 
1891, 26 Stat. 1096, 43 U.S. C. 


half, filed. proof papers which (1) con-. 


cealed that the proof. taking, the work on 
the. entry land, aud the application for — 


entry, were for the benefit of others than 
the contestee, aud (2) failed to show the 
mn, irrigation, and cultivation — 
of ‘the contestee’s entry was performed 


-ags required by the Act of March 8, 1877 — 


iS amended, 19 Stat. 37, 43 US.G, secs, 


B21 through 829. - 
-(e) The eontestee failed to ie the 
Spon for the reclamation, irriga- — 
tion, and cultivation of the entry landsas. ~ 


required -by section 2 of the Act of 
March 3, 1891, 26 Stat. 1096, 43 U.S.C. 
sec. 328.00 | 

(f£) The. contestee did not reclaim, irri- 


gate, and cultivate the entry land as re- 
- quired by section 2 of the Act of March 3, _ 


1891, 26 Stat. 1096, 43 DBL. secs, 328, | 


999, 
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ing the allegations. 


_ Extensive hearings were, held 
commencing on June 26, 1967, and 


terminating on August 1, 1968, ag- 
gregating 38 days of testimony, 
. Both parties thereupon: submitted 
lengthy and detailed: briefs... The 
Judge in his decision found for the 


-contestees on every allegation in the — 
Government’s complaint. Specifi- 


cally, he found that the entries had 
> been. made in good faith (Decision 
at 15-18 [ hereinafter “Dec.” ]), the 


entries had not been assioned to a. 


corpor ation nor cid any individual 
“hold” more than :320 acres of land 
(Dee. at 18-26), the proof papers 


. did not conceal relevant facts (Dec. _ 
at 26-29) and the entrymen made_ 


the necessary expenditures in re- 


claiming, irrigating and cultivating. 
_ the lands (Dee. at 29-33). The Gov- 
ernment - timely filed a notice of 


appeal. 

After careful consideration we 
have reached the conclusion that the 
Judge’s decision i is in error and must 
| be reversed. A lengthy recitation of 
the factual . disputes will not be 
" necessary since the facts upon which 
our determination is based” are not 
controverted. Our specific area of 
concern relates to the question of 


- whether Sailor Creek Water Com- . 
pany held in excess of 320 acres of 
desert land in contravention of. 


sec. 7 of the Act of March 3, 1877, 
as amended, 26 Stat. 1096, 43 US. C. 
8 329 (1970). 


_ Prior to entry each aes ace | 
3 onitrad a permit to appropriate the 


DECISIONS OF THE DEPARTMENT OF THE 


“Subsequently 
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‘Timely answers were filed deny- satete of the Sinte of Taisho 2, All 


the permits, — with one exception, 
were then assigned to the Sailor 
Creek Land and Water Company of 
Nampa, Idaho, in June of 1963.3 In 


August. of 1963, the Sailor. Creek 
Land and Water Company assigned 
all of. the permits : to: the. Sailor 


Creek Water Company of Twin 


Falls, Idaho, The Sailor. Creek 
Water Company was the result of 
a joint venture: entered into on 


J uly 5 5, 1963, by Hiller Engineering. 
Gorsoniion and Farmland-Idaho, 
Inc., both of which were subsidi- 
arles of Hale. Brothers Associates. 
oF armland-Idaho, 
Inc., changed its name to Farm De- 
velopment. Corporation [FDO]. In 
September of 1964 the joint venture — 
was. terminated with Hiller iingi- 
neering transferring its shares in 
the Sailor Creek Water Company to 
FDC (Ex. C-CI, C-CJ). FDC, for 


reasons of ( convenience, continued to 


do business under the name of ‘Sail: 


2It should be- fotea’ that Milo Axelsen, 
Peggy ‘Axelsen and Juanita Morris did not ac- 
quire a-water permit for their lands. A permit 
for the lands embraced in Milo Axelsen’s entry 
had originally been obtained by John E. Noble, 
Permit. No: 31119. A permit for the lands em- 
braced in Peggy Axelsen’s entry had originally 
been obtained by Lucy M. Noble, Permit No. 
31118. Permits for the lands embraced’ in 
Juanita Morris’ entry had originally been ob- 
tained by Keith Taylor, Permit No. 31122, - 
and. Della Jane Taylor, Permit No. 31123. All ~ 
four permits were assigned. to Sailor Creek 


- Land and Water Company of Nampa, Idaho, 


and eventually to the Sailor Creek Water Com- 


| pany of Twin Falls, zaene (es G41; eee 


G-80 file:1 at:266-77). 
3 Elise Neeley’s Permit No. 30983 was not as- - 


signed: to the Sailor’ ‘Creek: Land and: Water 


Company in June. Rather it was directly 


_ assigned to-the Sailor Creek Water Company 


on 1 July 28, 1968 (Ex. Sree 


ids , 


or Creek Water Gonpany: (Pre- 
hearing Tr. at 26-27). | 
On August 7 and 9, 1963, the en- 


| trymen entered into Water Rights | 
- Contracts with the Sailor Creek 
_. Water Company (See e.g., Ex. G- 


13). In these agreements Sailor 
~ Creek Water. Company agreed to 
construct an irrigation system and 
supply the entrymen with water at 


the rate of $9.31 per acre foot. The 
' entrymen agreed “to farm and irri- 
gate Tehetmentrics! to the fullest ex- 
tent of the acreage thereof as‘is con- | 


sonant. with good mane and 
farming practice...” (See eg., 
Ex. G-13 at 8-fa.) The total pur- 


4 chase price of the water right varied 
according to the acreage involved in 


the individual entries. Initial pay- 


ment was to be made within thirty 
_ days of the allowance of the entry, 
_ with subsequent annual’ payments - 
over the succeeding nineteen years.* | 

At the same time the entrymen 
and Sailor Creek Water. Company 
entered into a mortgage of their en- 


tries for the sum of the purchase 


price of the water. right, less the 


initial payment. (See e.g., Ex. A of 
Ex. G~138 [hereinafter Mortgage].) 


| Among the provisions: of the agree-_ 


ment was a requirement’ that’ the 


mortgagors (the entrymen) pay all | 
a ( ) pay vesting of crops. Section 9 of the 


taxes and assessments: (See C.Gy 


Mortgage, at 2~-fa), and authoriza- 


tion for the mortgagee to enter upon 
and take possession of the entry, and. 


| receive all rents ee were: ‘overdue 


4 The total amount vatied from . $59, 648 for — 


820 acres to $48,464 for’ 280, acres. 


(See 
nee Ex. G~149, Doe, rae ee 
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was for.a 


that : 
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in the case of any default on the 
' agreement. (See e. 9 Mortgage, at 
38-ta.) Finally, each mortgage ¢ con . 


tained the following provision : 


. That the mortgagee, by accepting’ this 
mortgage, agrees that the obligation, ob- 


jigations or debts’ secured by this mort- ws 


gage shall be fully satisfied pon receipt : 


of the proceeds of any sale had for the 


foreclosure of this mortgage and that 


‘such acceptance shall constitute a waiver. 


of rights to any deficiency which may re- 


main, after the application of the pro- - 
- ceeds of such Sale. (See bk. aerroene: ei 


at 4—fa. y: 


Copies of each of these mortgages - 
were filed in the land Office on 
. March 97, 1964. 


On September 23, 1968, eleven of | 
the entrymen lensed their entries to 


the twelfth entryman, G. Patrick 


Morris, and to Allen T. Noble. (See ~ 
C.Gu5 Ex. G-2, Doe. 384.) Hach lease 7 
, term. of two years: with | 

the right-of two subsequent five year 
renewals. Section 3 of the lease pro- | 
vided that the lessors (the entry- 


-men) pay all ad valorem. taxes as- 
sessed upon the real property and | 
comply with all of the terms, includ- — 


ing payment, of the Water Rights: 
Contract. All costs of planting were. 
to be borne by the lessees. Similarly, — 
the » lessees exercised - total control . 
over the selection, growing and har- 


lease agreement Provided, inter co | 


‘Tty]he parties specifically agree that the i] 
co Shall. have :the. right. to -withhold 


from’ the annual cash rental payable to 


the lessor for the then current calendar | 
year an amount equal to the installment . 


o purchase price and an tenesy: due and on | 
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payable feet the lessor and spouse - the 


said Sailor ‘Creek Water Company dur- 
i. ing such current calendar year under the 


: terms of the aforesaid contract, and the 


lessees shall deliver any amount so with- 


held to the said Sailor Creek Water Com- 
_ pany to the credit of the lessor and 
spouse in payment of the then current 
annual installment of purchase price and 
interest’ due from the lessor and spouse 
to Sailor Creek Water Company under 
the aforesaid contract, and such delivery 
Shall constitute payment of the applica- 
ble annual cash rental to the extent of 
the amount so delivered. (See e.g., Ex. 


| 2, Doe. B4at 6-7.) 


Lessees, of course, retained all reve- 
hue generated from the farming op- 
erations. The lessees were obligated 
_ to pay the lessors an annual rental 
sufficient to cover their required 


‘payments under the Water Rights. 
Contract; foreseeable ad valorem 7 


taxes, and income taxes on the prin- 
cipal reductions of their outstand- 
ing debt to: Sailor. Creek . Water 
Company. (See Tr. XX XVIIT at 
. 5855; Ex. C149, ae A, A-15 at 

6-7)5 

On J anuary 1, 1964, G. Patrick 
Morris leased ne entry to the Sailor 
Creek Water Company (G-1, Doc. 


BB). On the same day, Allen a bet 


; Noble and G. Patrick Morris sub- 


8 The Administrative ” Law. Judge in his 


decision, stated that the cash rental was “$25. 


per irrigable acre for two years with option 


for two additional five-year periods of $22.50. 


and $80. per acre per year.” .(Dec. at 10.) 
The Judge apparently relied on a memorandum 
written by B. G. Miller, an officer of Hale 


- Brothers Associates, which discussed a sliding 
seale of payments for the renewal years. (Hx. - 


G-149, Doc. A, A-15 at 6+7.) That memoran- 


dum, however, employed the sum of $27.50 . 


instead of $22. 50. In any case, the actual leases 
: specifically provided that the same rent would 
_ be paid for renewal years as that required for 
-. the. original two year terms.’ thee 6.9.5. x: 
. G-2; Doc. 84 at 4.) . 


: DECISIONS . OF poe DEPARTMENT OF THE INTERIOR 


| G-150, Doc. R 


[82 LD. 


| ee the other oe i the Sailor 7 


Creek Water Company. Both the . 


lease and the sublease were for a 


term of one year commencing Janu- 
ary 1, 1964 (G—150, Doe. X, X-9). | 
Noble and Morris were to receive 
one-third of the net profit derived 


_ from the sale of all crops grown and 


harvested. The Sailor Creek Water 
Company agreed to make all pay- 
ments due under the original leases, 


and assumed all other obligations , 


under the lease terms.® | 
On September 30, 1964, Morris as 

assigned. his undivided one hale in- | 

terest in the other entrymen’s leases ~ 


tothe Sailor Creek Water Company 


for the sum of $134,300, as well as | 
an option to purchase two parcels | 
of land (Ex. G-150, Doc. X, X-5). 
Simultaneous thereto, as security 
for payment, Sailor Creek placed in — 
escrow a reassignment of the leases 


back to Morris. On February 18, 


1965, Noble and the Sailor Creek 
Water Company reduced to writing 
an agreement, made on October. 22, . 
1964, in which Noble assigned to 
See Creek Water. Company his 
undivided: one-half interest in the 


leases for $134,300 and an option to - | 


purchase two Bes of land ae 
, R-87). 

On the same ‘date that Morris « as- 
signed his one-half interest in the 


other entrymen’s leases tothe Sailor _ 


6Through inadvertence the original . sub- 
lease agreement embraced Morris’ entry on S 
% sec. 8,.T. -6 S., R.-9-E.,°B.M., which had 
been leased to Sailor Creek Water Company . 
on Sept. 30, 19638- Therefore, on August 14, 
1964, the sublease was amended to delete those 


. lands. (Hx. G—150, Doc. X, X-8.) Three days 


later Morris assigned one-half of the rental 


owing on his leasé to 'Allen- T. “Noble. (ix. 


G—150, Doc. X, X—7.) . 
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Gee “Water ‘Coping ‘he also 


leased his own entry to the com- 


pany for a one-year term with ‘the. 
right of two successive five year 


_ renewals (Ex. G-150, Doc. X, X-8). 
Thus, by 1965. the Sailor Creek 


Water Company had a mortgage on 
all the entries, had leases with an. 


eleven year possible life, had abso- 
lute authority to determine what 


would or would not be grown, over- 


saw all of the planting.and harvest- 


ing. operations, and retained all 


_ profits derived from these opera- 
~ tions? 

[1-3] Station 7 of the Act. of 
March 3, 1877, as amended, 26 Stat. 
1096, 43 U.S.C. § 329 (1970), pro- 
: vides: in relevant part, that: 


* * %* no person or association of persons 


shall hold by assignment or otherwise . 


prior to the issue of patent, more than 
' three hundred and twenty acres of such 
arid or desert land * * *, 


The operative phrase of this sec- 
tion is “hold by assignment or other- 


wise.” The Government cites the De- 
partmental decision in United 
States v. Shearman [Indian Hill], 
73 .I.D. 886,426 (1966) and the 


Solicitor’s Opinion, Idaho Desert 
Land Entries—Indian H il Group, 
- -M-36680, 72 LD, 181 (1965), as sup- 





fe i should, also be noted that on October 4, . 
* 1968, Peggy Axelsen entered into a ninety-nine 


year lease with the Sailor Creek Water Com- 
pany for the NW % SW % sec. 2, T. 6 5., R. 
9 E., B.M. for $25 per year. (Wx. G-12, Doc. 


°6 8. R.9 BH, BM. (Ex. G-12, Doc. 38). As 


the Judge in his decision noted ‘‘the leases to | 
Morris and Noble were. still in effect so the. 
: . 99-year leases never became effective and were 


cancelled in 1967:? (Dec. at 11.) Cancellation, 


however, did not occur: until after. the initia- 


ie Indeed, 


tion of contest proceedings. | 
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port. Ae its scntantias hab. appel- | 
_lants’ actions have resulted in a Vio- _ 
lation. of the proscriptions of the — 
Act. The Judge ruled that the Sailor 
Creek Water Company, being inthe ~ 


position of a tenant, had not vio- — 


lated the ‘prohibition of the Act. | 
_ There are three separate words 
the interplay of which must be ana- 
lyzed to judge the correctness of the 


decision below: 1) “hold”; 2) “ass” 
slgnment” and 3) fot erw ine: un 


The. word. “hold” has no. fixed" - 


definition. Rather, its meaning can 
only be determined from the context 
in which it occurs with due regard 
for the legislative purpose animat- 
ing its usage. See United States'v. 
Shearman supra at 427; Navajo 
Tribe of Indians v. State of Utah, 
12 IBLA 1, 135- 36, 80 I.D. 441, 507 
(1973). | 

BLACKS LAW DICTION: 
ALY (4th ed. (1951) defines “hold” 
as follows: 

-1.To possess in virtue of a lawful title ; 
* * * common in grants, “to have and to 
hold,” * # * | 


2. To be the grantee or tenant of an- 
other; to take or have an estate from 


another. Properly, to have an estate on 


condition of paying rent, Or oer Orne 


service * * * | 


Ld. at. 864. 


The Solicitor’ 8 Opinion, supra aie | 


cussed the scope of the word “hold” | 


as it appears in the statute and con- a 


| : | _ cluded that two elements must be 
37.) On December 6, 1963, a similar lease was. ~ 
entered into for the SH 4% SW % sec. 2, T. | 


present : (1) actual possession and 


- (2): the right. of actual.possession: _ 
Under the leases involved’ herein, the 


Sailor Creek Water Company clear-: 
ly had a right of: actual possession. | 
section” se “Ot? ‘the: a 


se. 152. DECISIONS 


. ‘ eee, ealene to the afiesive 
commencement of ‘he leasing pe- 


_ riod, provides. a mechanism for “the. | 
_ lessees to- enter into. possession of 
said premises and produce the nor-— 


mal crops which ‘the lessees intend 
to grow on said premises. * * *” 


: | (See eg. Ex. G2; Doc. 34 at 3.). The 
. Sailor Creek Water Company pur- 
suant thereto entered into actual 


possession and proceeded. to grow 
crops.on the lands embraced ny the 


eet entries. g | 
Appellees, in ie briefs to the 


‘Administrative Law. Judge [Brief 


. of Contestees. and Intervenor].and 
to. this Board [Appellees’ Answer], . 


argue at. length that the Solieztor’s 

Opinion, supra, 1s unsupported in 
_ either the case law or a careful anal- 
ysis of the purposes. and intent of 


the Desert Land Act. Their reading ; 
of the statute would limit the sweep 
of the word. “hold” to ownership and 
disregard any interpretation which . 
| would embrace a leasehold interest. 
Appellees contend that there is. 


support for such a construction in 


_ the Coal Land Act, March 8, 187 3,17 
Stat. 607, 608, 80 U.S.C. 88 ance 
(19 70), In the limitation, under the 


reclamation laws, of the amount. of 


land assignable—one farm unit (¢.¢., 


up to 160 acres)—prior to final pay- 
ment of all charges for the land, sec. 
13:of the Act of August 13, 1914, 38 


Stat. 690,48 U.S.C..§ 448 (1970) , in. 
. the acreage limitations found in sec. 


3 of the Act of August 9, 1912, 37. 
| Stat: 266, 43 U.S.C. § 544 (1970), 
and in the judicial and. Departmen- 


tal interprétations thereof. 


- We are not. persuaded by the es 


- tory om pareon ee by ap- 
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: Belles Section 4 of the. Coal Land . 


Act provides, in relevant part, that: 


. The three preceding: sections shall be 
held to. authorize. only one entry by the 


same. person or association of persons ; 7 


and no association of persons any mem- 


- ber of which shall have taken the bene- — 
_ fit of such sections, either as an individual 
or-as. & member of any other association, 
shall enter or hold any other lands under . 


the pr ovisions thereof ; and. no member of 
any association whicli shall have taken | : 


the benefit of such Sections shall enter or — 
hold any other lands under their provi- 


sions ; sl i 


80 U.S.C. $14 (are). | ‘ 


(Itahes added). 


~The cases which appellees elted. 


tothe Judge below, i in reference to. 


the Coal Land Act, sze Brief of Con- 
testees and Inieroenor cat 190-93, 


~ suffer: from ‘two infirmities. Fir st, 
the cases uniformly involve : acquisi- 


tion or attempted acquisition of ti- . 
tle, ‘Thus, the language of the deci- | 
sions is naturally couched in phrases. 


denoting acquisition. See ¢.g., Unit- 
ed. States v. 
: Oo. 225 U.S. 219. (1912) ; United 
(States v. Keitel, 211 U.S. 370,. 888 
| (1908). But it dese not follow that 
| acquisition of. legal title from the — 
‘Government was the only thing Pro- 


Colorado. Anthracite 


hibited by the section. 
Secondly, the Coal Land Act was. 


— not a settlement Act but one aimed — 


at the development of mineral re- 


Desert Land Act, while: obviously. | 


envisaging development. of desert 
lands, was. designed - primarily to — 


provide. a mechanism by which Gov- 


- ernnient land could be obtained and 
settled by American citizens. Thus, - 


the Desert Land Act pe a y ‘dual 


In contradistinction. the. .-: 
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fons and even | assuming a ‘restric- 


_ tive interpretation of “hold” under 
’ the Coal Land Act it would be im- 
proper to apply such a limiting defi- 


- nition to the Desert Land Act | 
merely because such a reading has a a 


validity. under an unrelated Act. 
_ The two sections of the Saha: 
tion laws are equally inapplicable 


— Section 13 of the Act of Au- 


ust 18, 1914, provides that: 


- any person. shall hold: by. paaienaient 
more. than. one farm unit prior to. final 
payment: of all charges for the land held 
py him subject to the reclamation law, éx- 


cept. operation and maintenance charges 


not then due. 


 43°U.8.C. § 448 (1970). 
Section 8 of the Act of. eis oust. 9, 
1912, provides, inter alia, that: 


flo person shall at: any one time or in 


any manner, except as hereinafter other- 
wise ‘provided, acquire, own, .or hold irri-. 


gable land for which entry or water-right 
application. shall have been made *.* * 


7 before final payment in full of all install: 
ments of building and betterment charges 


shall have. been ihade on account of such 


land ‘in. exeess of one farm unit *.* *- 


48 U.S.C. § 544 (1970). 
A number of points must be made 


as regards these two: sections.. Hirst, 


appellees admit that there are no 
judicial or departmental cases. ad- 


firmatively construing these two- 
mot encompassing 
leases. Appellees’ Answer at 185-88. 


provisions as 


Their argument is based on silence, 


on failure to act against an alleged © 
— “matter of common . knowledge 
within the Department of the In- 
terior that there are numerous In- - 


stances of single operators Jeasing 
and farming areas: within federal 
reclamation. projects * oe: far’ in 
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excess of 0 one farm unit. hAaypeliec's: 
Answer at 185. Analysis of the con: | 


‘cerns animating the limitations, ata 

however, shows that failure to pro- | 
ceed against lesseés under the above : 

quoted sections of the reclamation. 

— laws was the result of factors not 
‘present in the desert land laws. 


One of the main purposes of ‘the 


| Reclamation Act was to break up oo 
existing large land holdings . and 


prevent. the establishment of future a 


_ large holdings and thus assure that’ 
the benefits of the Act: inured to the 


general public and not to a few 
wealthy landowners. See generally . 
Proposed. Repayment Contracts— 


: Kings and Kern, River Pr ojects, 68 | 
> TD. 372. (1961). They were both 
anti-sp eculative | 


and - ‘settlement: 
oriented i in. general thrust. “The im- 


plementation of the “Act did” ‘not 


quiet, but rather exacerbated’ feirs. 
that large landowners: ‘were bécom-. - 


ing the beneficiaries of reclamation | 
activities to the detriment. of the 
general | ‘American populace. The 


problem which continued to plague _ 
the reclamation laws was that. of a. 
large landowner, who would merely 


maintain his excess holdings until — 
the cheaper lands around his hold- 
ings had been taken by earlier set- . 


tlers. These excess lands did not 
receive water so long as ‘the large 
landowners held them, but once sold — 
to a qualified applicant the lands 


would become eligible. Thus, the — 
large landowners struck upon the — 


simple device of retaining excess | 
holdings. until the Jand values had | 


risen, due to the potential availabil- - 


ity of water, and then selling the 


: 154 — 
~ lands. The profits intended by Con- 
_ gress to flow to the individual set- 
tlers were, therefore, gomg instead 
to large landowners By-a series of 


amendments from 1912 to 1926 vari- 
ous stratagems were devised. to re- 


quire large landowners to divest | 
themselves of what was seen as ex- 


cessive land holdings. — 


The Acts of August 18 3, 1914, and 
May 25, 1926,:were direct out- 


growths of attempts to rectify the 
: situation. ‘See generally Kings and 
Kern River Projects, supra, at 384— 


96. The evils of leasing, when per- 
ceived at all, were seen in a. context 
of large landowners leasing to 


tenants. Tt was not the lessee who 
was. violating the intent. of the Act 
but, the subsisting ownership by 


which the landowner acquired the | 


benefits of the reclamation law. As 
was noted by a special advisory 


committee i in. its report dated ove 


10, 1924: 


The tenant is not desirable on the Fed: 
eral irrigation projects, for the reason 


that these projects were authorized with | 
the home-building idea as the central con- 
sideration. It was hoped that those who 
entered upon the projects would do so- 
with the purpose: of making permanent. 


“homes for themselves and their families, 


Under a system of tenantry, the farm 


‘merely becomes: a long-distance invest- 


ment, the profits from which, if any, are. 


used. to maintain the family in the city or 


, at least at considerable distance from the. 


farm. 


S. Doe. 92, 68th Cong. 
Abbe... 2's 

Little, if any, weight can be ¢ given 
the fact.that. the Department has 


not. historically proceeded against 
Yi tenants i in. reclamation lands for vio- . 
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‘lating. the Gpolaaee. requitement 
"specified in the statute. Enforce- 


ment of the reclamation laws has 
always been directed at assuring 


that the benefits of reclamation in-_ 


ured to those whom Congress 
sought to. aid. Tenants were not 


‘seen as reaping such benefits and it 


is understandable that no actions 


against them were undertaken.® | 


- Appellees also contend that past 


Departmental and judicial inter- 
_-pretations of the Desert Land Act 
militate against acceptance of the 
view that leasing is within the am- 
bit of the proscription against, 


“holding.” Great reliance is ‘placed 


by both appellees and the Admin- 
istrative Law Judge on Silsbee 
Town Company, 34 LD. 430 (1906). 


That case arose prior to the prohibi- | 
tion of corporate entriés codified in 
43 U.S.C. § 324 (1970) and involved 


the authority of the Department to © 


go behind the corporate structure of . 
a corporation seeking to make a 


desert land entry in order to. ex- 


amine the individual qualifications 


of the individuals composing it. In 


the course of an opinion affirming ~ 


| the authority of the Department to : 


pierce the corporate veil and ex- 


amine the individual makeup of. 
corporations the decision stated : 


[t]he language quoted [43 U.S.C. § 329] _ 
clearly discloses the legislative intent. 


that no person or association of persons 


shall obtain the benefit inetdent to the 
acquisition of title. to. more than 3820 


§In a subsequent submission, received Sep- 
tember 19, 1974, appellees cited Blight’s Lessee 


'v. Rochester, 21 U.S. (7 Wheat.) 535 (1822) 
and Rector v. Gibbon, 111 U.S. 276 (1884). We _ 
have examined those two. cases but find them 


uupersuasive. on. the issues before us; 


= 446] - , UNITED, § 


acres of aa under the aekeriaaeu law, 
and it was net the intention to- permit 


a person to exercise directly, in an indi- 


vidual capacity, the benefit. conferred, 
and in addition, obtain a like benefit, by 
the indirect, exercise of the same right 


through the instrumentality of a legal 


fiction * * * . (Italics added.) 


Italics is placed on the use of 
“aequisition. of title” 


the phrase ) 
Inasmuch as the Silsbee case in- 


volved the making of a corporate 
entry it is manifestly logical that 


-the decision is couched in terms de- 
noting ownership. Once again we do 
not feel it proper to draw a nega- 
tive inference from the fact that the 
decision referred only to the acqui- 
sition of title in discussing the 
“holding” proscription. — 

_ We stated, supra, that “hold” can 
only be correctly construed by refer- 
ence to the context in which it ap- 
pears with due regard for the 
legislative intent implicit in its 
utilization. Section 1 of the original 
Desert Land Act, Act of March 3, 
1877,19 Stat. 377, provided: 

* * * no person shall be permitted to 
enter more than one tract of land and 


not to exceed six hundred and forty 
aeres * # 


While the Act of August 30, 1890, 
26 Stat. 391, reduced the amount of 


land available for individual entry 


to 320 acres, it had no effect on the 
essential prohibition. A consistent. 


course of Departmental decisions 
prior to the enactment, of the Act of 


lished the principle that the. Con- 


gressional: prohibition against’ en-. 
try in an excess of -640 acres could _ 
not be defeated by either an original 
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entry or assignment of an entry. a 
Thus, while the 1891 Act authorized — 


assignments which had theretofore’ 


been prohibited, clear Departmental 
policy had already established limi- 


tations on assignments to the maxi- 
- mum authorized amount of.one tract | 


of land. See David B. ha 3 L. D. 


214 (1884). 


_ Adoption of eee es | 
tation would thus result in a finding | 
that Congress, in enacting sec. 2 of i 


the Act of March 3, 1891, had sim-. 


ply re- promulgated the prior exist- — 
ing law. Furthermore, if, as appel- 
facsionient had a 
fixed and established meaning as of 
1891 (Brief of Contestees and In- 


tervenor at 183-48) it 18 dificult to. 


see why Congress did not. simply 
state that vo person or r association. 


-8S8ee. Joab Lawrence, 2 L.D. 22 (1884) ; 
Peter French, 5 L.D. 19 (1886). The Depart- 
ment had originally held that desert land 
entries were assignable, but in 1880 reversed 


. this holding and held that such entries were 


not assignable. 8S. W. Downey, 2 Copps (1882 
Ed.) 1381 (April 15, 1880). The Department 
subsequently held that, assignments made in 
reliance upon the initial erroneous interpre- 
tation would be recognized, but only to the 


-extent of one tract of land, 7.¢., 640 acres. 


David B, Dole, 3 L.D. 214, 216. (1884). The Act 
of March 8, 1891,. supra, effectively nullified 
the Department’s interpretation of the 1877 
Act as prohibiting all assignments. See Luther 


J. Prior, 82 L.D. 608 (1904). 


- It ‘could, therefore, be argued that the 1891 . 


| Act far from expanding a holding prohibition : 


beyond that embraced by “ossignment” was 


“merely permitting actions formerly prohibited 


under the Act of. March 8, 1877. Such an analy- 
sis ignores ‘the fact that to the extent that the 
Department had allowed recognition to: be - 


_ given to assignments in the Dele case it had 


‘March 3, 1891, supra, had. estab- — 


Specifically held that no more than one tract 
of land might be taken by such assignment. . 


| “Assignment” was thus. a known quantity and - | 


had Congress intended to limit the holding 
provision to assignments there would have. 
been no pete to add the phrase “or other- 


“owise.?.. 
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of persons shall] hold by assignment 
“prior to the issuance of patent, more 


than three hundred and twenty acres 
- of such arid or desert land.” The 
only ostensive reason which appel- - 
advance for the inclusion of. 
the phrase “or otherwise,” namely, | 


lees’. 


_, “other means equivalent to assign- 
' ment,” implicitly rests upon an as- 
sumption that enforcement of the 


prohibition against assignments 15° 


limited to only those instances in 


which entrymen call their transac-. 
tions “assignments.” But the gen- 
ea ae oe 
that 


-eral rule has always been 
“courts look beyond mere names and 
~ within to see the real nature of an 
agreement, and determine from all 
its provisions taken together, and 


-. not from the name that has been | 
given to it by the parties. or from 


some isolated. hee its legal 
- character and effect. * * *.” United 
States v. Shearman, supra at 426, 


| citing Arbuckle v. Gates, 95 Va. 802, 


80 5.E. 496 (1898). . | 
| ‘Finally, we believe that ‘statutory 
analysis compels the conclusion that 
_ more than title transfer is prohib- 
ited by sec. 829. The entire proserip- 


‘tion is against holding, prior to the 


issuance of patent, an excess of 320 
acres. Since legal title remains in 


the United States until patent, limit-. 


ing the prohibition to transfer of 


, ownership would make the act an’ 
effective nullity. Rather we believe 
it covers situations involving agree- 
ments to transfer title once acquired 
as well as arrangements which re- 


_- sult in the accumulation or transfer 
of effective control of and benefit 
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from ‘ond in excess of eatuiory 


restrictions prior to issuance of pat- 


ent. See United States v. Shear a | 


supra at 428. - 
Turning to ‘ “assignment” we ie | 
that the Department i in the Indian 
Hill case determined that: “[a]s-_ 
slonment as used in [sec. 329] is, 


therefore, concluded to mean’ such 
interest or partial interest as will | 
result in effective control of ‘and 

benefit from the entry or entries.” 73 . 


I.D. at 428. The Ninth Cireuit Court 
of Appeals in Reed. v. Morton, 480° © 
F.2d 634 (1978), cert. denied, 414° — 


USS. 1064, affirmed the finding that 
the actions of the entrymen therein 


constituted prohibited assionments. 

Heavy © emphasis, iewevent was 
placed upon the fact that “the entry- 
men ‘understood *.* * that they. 
were transferring their interests to. 


the developers for $10 an acre, and — 


that they did not regard themselves - 
as having any interest in the land 
aiter thie meeting. ” Td. at 640. 

In the instant case the Adminis- 


' trative Law J udge found that : 


‘None of the entrymen agreed to sell the. - 
land in their entries after patent. Nor 
- does the -record contain testimony or 


documentary evidence which would infer 


' that any entryman had agreed to sell the 
- Tand in his or her entry.. | 


(Dec. at 28.) 
Assuming, arguendo, the lack af 


an agreement to transfer the lands 


after issuance of patent it is unnec- 


essary for us to decide whether these 
actions nevertheless effectively con- 


stitute an assignment. But see 
United States v. Alameda P. Low, 


18 IBLA 249, ‘81 ID. 794 (1974). - 
_ The entire ae is “* assignme ent or 
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= otherwise. » - (Italics: added.) Re- 
gardless of what ever’ technical 
argument can be mounted over the 
meaning of “assignment,” we believe 


appellees” must run aoe of the 


- more. embracing concept embodied 
~ in “otherwise.’ 


Appellees argue strongly that thé | 


doctrine of. aie generis should 
_ be applied so as to limit the scope of 
“otherwise” to, * 


es and Intervenor at 200 g. Ap- 


'-pellees’ analysis suffers from two 


- diser ete infirmities. 


First, the doctrine of ejusdem | 


generis is not. applicable. Shortly 
stated, the rule provides that whére 
words of general import follow 


words of specific and particular. 


meaning, the general words are not 


extended to their widest limits but 
are rather limited in meaning to the © 


general class of the words specifi- 

cally mentioned. Thus, ejusdem gen- 
e748 1S merely a narrower construct 
of the maxim nosettur a sociis, é.e., 


the meaning of the word may be. 
known from accompanying words. 


But. use of the word “otherwise” in 


the statute. before us negates appel-- 


lees’ contention, since we. are not 


faced with a succession of specific — 


words but mereiy a single specific 
word. “Otherwise” by its nature im- 


pies a differentiation from words. 


conjoined. Black’s Law Dictionary, 


supra, defines “otherwise” as seb 


a di fferent manner, in another way, 


ov in other ways. 7 d. at 1253. See 


6g. Dunham v. Omaha & Council 
Buf St. Ry. Co., 106 F.2d 1,8 (2d 


‘other means equi- 
valent to assignment.” Brief of Con- - 


Cir. 1939) ; Srcenin eae Pod ines | 
v. United States, 293 F. Supp. 809, | 
811 (D. R.L. 1968). Appellees would 
invoke a doctrine of construction, of 


questionable utility in the instant ' | 


case, to nullity the plain meaning of 


a simple word. But a basic tenet of 


all statutory construction is that 


words are construed in. their or- 


dinary meaning. Mason. v. United j 
States, 260 U.S. 545 (1928). Appel- — 
‘lees’ 


generally Sutheriand, Statutory 7 
Construction 8§ 47. 17-AT. 22. | 

Even more importantly the mean- 
ing of “otherwise” is largely con- | 
trolled by the meaning of “hold.” 


Appellees, by adopting a narrow - 
construction of the. word “hold,” - 


argue that “otherwise” by its nature 
, circumscribed ‘so as only to’ cover 


“means equivalent to assignment.” |» 


Taking a, less restrictive view of the. _ 
meaning of “hold,” however, im- - 
peuatey leads to a definition of | 


nae which is more inclusive ae 


ambit. We have discussed above 
the reasons for rejecting the defini- 
tion. of “hold” a Avance by appel- 


lees, and no purpose would be served 


by a reiteration of the reasons given 
for adopting a. definition which in- 
cludes all mechanisms whereby con- 


trol of and benefit from the entries” 


are accumulated -or transferred. 


Clearly, the structure of control ex- 


hibited by the documentary submis-" 
sions of both parties leads to the 
inescapable conclusion that Sailor . 
Creek Water Company with the aid | 
of the individual entrymen violated — 


interpretation would negate _ 
the entire meaning of the word. See 


-. Stead 
abandonment, or failure to comply with 
the requirements of law, and upon satis- — 
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the prohibition against holding an 
excess of 320 acres of desert land 
‘prior to the obtaining of patent. — 
' [4] Appellees contend. that can- 
-cellation of the entries, even assum- 
ing a violation, would-be improper 
for two reasons. First, they argue 
‘that a violation of the holding re- 


quirement is not a proper ground 
-. upon which to cancel the entries. 


Brief of Contestees and Intervenor 


at 265-74. Section 2 of the Act of | 
March 8, 1891, 43 U.S.C. § 329, pro- 


vides, in relevant part, that desert 
land entries: | 


ee eee shall ‘be subject to contest, as 
provided by the: law,- 
eases, for 


illegal . inception, 


factory proof thereof shall be canceled, 
_and'the lands, and moneys paid therefor, 


shall be forfeited. to the United sei 


(Italies added. ). 


Appellees. contend hae the itali- 
eized provision applies only to posi- 
tive requirements of the law, e.g., 


cultivation of 14th of the entry 


within four years, but does not 


reach the negative prohibitions of 


_ the holding limitations. Such an in- 
terpretation can scarcely be cred- 
ited, particularly since the Ninth 


Circuit’ Court:of Appeals in Reed 
_v. Morton, supra, specifically held 


that’ violations of the prohibition 
against assignments to corporations, 


also a negative prohibition, war-_ 


ranted cancellation ‘of the entries. 
— We find that a holding in excess of 


320 acres is a failure to comply with | 


DECISIONS, OF THE DEPARTMENT OF. THE INTERIOR 


relating to. home- 


(82. ED. 


the requiremen rts of law sigh aS 
would require - cancellation of the» 
entry. 


[db] The sepdlice sien sontead. 
that the Government. should be es- 


‘topped from invalidating the en- 
tries. 
states: 


Their brief to this Board 


/ * * # ol] the transactions which oc- — 


curred between the entrymen and the 


water company or Morris and Noble were 


presented to the BLM either as part of 


' the applications or as. part of the feasi- 


bility report or in discussions with BLM 


representatives or a's part of the supple- 
-. mental proof submitted by each entry- 
Iman. At the times it received the various 
items of information the BLM. was obli- 


gated to.advise the entrymen that it con- 
sidered the transactions as constituting 


assignments which it could not recognize. 
| Appellees’ Answer ‘at 225. 


| While their argument is specifi- 
cally directed at a fndine of assign- 


—mInent, it is equally applicable to a 


violation of the holding requirement 


“by assignment or otherwise.” In- 
~ itially, it should be noted that the. 


Government, as a general rule, is 


not estopped _ to attack illegality. 


Utah Power & Light Co. v. United 
States, 243 U.S. 889 (1917) ; Reed v. 


Morton, supra, at 648 (1978). The 
— situations which estoppel. will lie 
against the Government have been © 
. strictly circumscribed - by various — 
court decisions. See e.g., Brandt v. 
Hickel, 427 F.2d 53 (9th Cir. 1970) ; 


United States v. Laay FC Ranch, 
481 F.2d 985 (9th Cir. 1978). In 


Marathon Oil Co., 16 IBLA 298, 81 
‘LD. 447 (1974), this Board exam- 
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eu a some. lege the par ameters | 
within which the exception. to the 
general rule-is operative. ‘Therein, 


we stated that an exception is recog- 


‘nized where: “(1) the erroneous ad- 


‘vice is in the form. of a crucial mis- 
statement in an official decision; (2) 
the result of the misstatement vio- 


lates standards of fundamental fair- 
ness; and (3) the public’s interest is 
not unduly damaged by the imposi- _ 


tion of the estoppel. . id. at 316, 81 


j LD. at 455 
: ‘Appellees’ contentions are eae 


insuflicient to invoke estoppel under 
the criteria set out above. They 


point to no “crucial misstatement in 
an official decision.” Rather, they. 


argue that they relied upon a failure 


of Governmental employees to in- 
form them of the illegality of their 
actions. One could scarcely expect — 


the Government to caution parties 
against illegal acts when such acts 
are not brought to the Government’s 
attention until after their consum- 
mation. The illegal act involved 
herein was the result of the totality 


_ of the arrangements entered into be- 
tween the entrymen and Sailor 


Creek Water Company. The Gov- 


- ernment was. not informed of the 
terms of the lease agreement until — 
after it made a specific request for 


the information (See ég., Ex. G-2, 
Doc. 33). The leases had, in fact, 
been entered into the previous year, 
and had already been subleased for 


a one year term to Sailor. Creek | 


Water. Company. Bites failed to 
inform the Government of the to-— 


_tality of their arrangements, appel- 
lees cannot be heard to argue. that. 


the Government’s failure to warn. 


‘them of their illegality supports the. _ . 


invocation of estoppel. Having ex- 
amined the record before us, we find 
no alternative but to order the re- 


jection of the final proofs tendered ~— 


and cancellation:of the entries. _ 
As this holding is dispositive of 


the case, we find.it unnecessary to _ 
rule on the other holdings in the de- 


cision of the Administrative Law 


Judge, or on the merits of the argu-. | 
ments of appellants thereon. This — 

decision accords with our holdings — 
in. United States v.. Golden ae. ae 
. 19 IBLA 3879, 82 LD. 128 saci 


decided this aie. | 
Therefore, . ‘pursuant to. thie au- 


: thority delegated to the Board of 


Land Appeals by the Secretary of 
the Interior,.43 CFR 4.1, the deci- _ - 
sion of the Administrative Law 
Judge is reversed, the final proofs 
are rejected and the. case files are 
remanded for cancellation of the: | 
entries. | : - 
—- Dovenas E. Hnrruns, = 
Administrative Judge. | 


Wr « CONCUR: 


EpWwARD W. ee 


eet dministrative Judge. 


Martin Ritvo, : 
Administrative Judge. _ 
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oN THE MATTER OF OLD ‘REN 


COAL CORPORATION 
(NO. 24 MIE) * 


4 TBMA 104. 
| Decided Apel 10, 1995 


Application for. Review and Civil 


Penalty. ‘Proceedings. & 


a ‘Safety. Act of 1969; Parties : Failure 
to Participate i 


Where a. party to an application for 
- review ‘proceeding. under section 105 of 
the Act deliberately and persistently fails 
to participate in such proceeding before 
the. Administrative Law Judge, it may 
be dismissed as a party within the dis- 
eretion of the Judge or.the Interior Board 


of Mine . Operations Appeals. 30 U.S. Cc: 
$810 (1970). 


“APPEARANCES: Steven BJ acobson, 
Esq., for. United Mine. Workers of 
America; Thomas H. Barnard, Esq. 
and Michael. C. Hallerud, Esq:, for 
appellant. Old Ben Coal Corporation. 


| MEMORANDUM OPINION © 

AND ORDER | 

DENYING MOTIONS FOR 

“SUMMARY DISMISSAL AND 
MOTIONS TO STRIKE 

| On ‘March’ 81, -1975, the 

United - Mine Workers of America 


| (UMWA) filed motions for sum- 
mary dismissal pursuant t to 48 CFR 


4,601 (a) with regard to the respec- . 
tive Application for Review por- 


tions of each of the above-captioned 


appeals brought by Old Ben Coal 
- Corporation — Ben) to chal- — 


‘DECISIONS OF THE DEPT MeN OF THE IN TERIOR. 


, oy alidity of 
- ° issued pursuant to sec. 104(a) ofthe 
| ‘Federal Coal. Mine. Health and _ 


penalty: dockets © 
captioned appeals, the UMWA 


(2 LD. 


" Ienge poem ons by an ‘Nemie: | 


istrative Law Judge upholding the 
withdrawal. orders 


Safety Act cf 1969 (the Act). 30. 


US.C. § 814(a) (1970). By way of 
_ response, Old Ben moved the Board 


on April 2, 1975 to strike the 


. am UMWA’ oti ns for summary dis- - 
4, Federal Coal Mine Health and - ee or mary qd 


missal on the ground that the 


. UMWA is no longer a party to the - 
subject appeals, its previous motion 


to intervene having been denied. On 


April 4, 1975, the UMW.A. filed a 


response to Old Ben’s motion. — 

' The pertinent background facts 
are undisputed. Following initia- 
tion by Old Ben of the subject re- 
view proceedings, the UMWA filed 
responsive Answers, denying, as did 
the Mining Enforcement and 
Safety Administration (MESA), 


- the allegations of Old Ben’s Appli- 


cations for Review. Thereafter, and 
despite due notice, the’ UMWA 
chose not to participate at any stage 


of ‘the proceedings before the - 


Administrative Law Judge, The 
UMWA did not submit a Prelim- 
inary Statement, did not appear at. 
the evidentiary hearing, did not 
present any information, and did 
not. file Proposed Findings of Fact 
and Conclusions of Law. 
Fellowing the timely filing of 
Notes of Appeal to this Board by 
Old Ben with respect to the consoli- 
dated . application for review and. 
in the | above- | 


filed motions for leave to intervene 
in the penalty pene of the sub- : 
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ject cases. Bs order dated Janu- 
ary 8, 1975, the Board denied the 


UMWA’s motion. for failure to. 


make any showing, as required 


under 43 CFR 4.513, that its par-_ 


ticipation would ee ally as- 
sist in the formulation and resolu- 
tion of the issues on appeal. 


| Subsequently, Old Ben timely 
filed its briefs on the merits: on. Feb-. 


- ruary 8, 1975. It served a copy on 
— MESA, but did not serve a CORy.On 
oe UMWA. 


Section 4. 601 (a) of 43 CFR pro- 


vides that any appellant’s appeal is 


subject to dismissal if it fails: to 


| timely serve its brief on an oppos- 


Board. 


— The Board has aeeiaed to aes 
Old Ben’s motion to strike because 
it believes that motion to. be ill- 
founded. The previous (January 8, 
1975). order of the Board denying. 


the UMWA leave to intervene, upon: ee Ge 
: The above- -quoted regulation i 1s Ge 


by its terms exclusive and it does 


which. Old Ben relies, is irrelevant. 
It dealt solely with the penalty 
dock ets in these respective appeals 
and had no impact whatsoever on 


the UMWA’s status in the Appli-. | 


cation for Review proceedings. 


The Board has also decided to 


| deny the UMW A’s motions for sum- 


mary dismissal. The Board is of the’ 


view, and so. finds, that the contin- 
ued failure of the UMWA. to make 


nown its position during the course 


of the hearings, and its failure to 
participate therein were certainly 


sufficient to. give Old Ben good rea- 
son.to believe that the UMWA had > 


no further interest in the proceed- | 


ings. Consequently, we do not be- 


lieve the UMWA is in any posture 
to complain of Old Ben’s failure to 


serve the union with a copy. of its 


brief on eee under 43 CR R 4. 601 . 


(a). 


fA). There remains, however, che 
question of the UMWA’s status in © 
these. appeals. Section 4.507 (oye of — 


43 CFR provides aS follows: 


(e) ‘Where a person. who is a statutory 
party,,as described above, has not filed. . 
a pleading on or before the time permit- 


ted for the filing of an’ initial responsive — 


pleading, except in a penalty proceeding - 
that person shall no.longer.be considered 


-a party to the proceeding unless other- 
ing party. Under this regulation, 
dismissal is discretionary with the 


wise or dered by the Administrative Law 
Judge or the Board. Such ‘person shall | 
not thereafter be entitled to participate © 
as a party in such proceedings and shall . 
not thereafter be entitled to service: of 
further pleadings or documents inthe © 
proceeding, unless. the Administrative _ 
Law Judg e.or the Board for good: cause : 


‘shown permits such. person to intervene 


in the pro ceeding. 


not purport to define the minimum 


litigating responsibilities ofa party. 


Section — 105(ay(1) . of the Act 


which provides an opportumty for 


a public. hearing at the request ol 


_ the operator or the representative _ | 


of miners in review of notices and _ 


orders, and provides that whichever 


is the applicant shall serve copy:of. 
its application on ‘the other, goes on 
to provide i in pertinent part: . 


xe * 6 enable the operator and. repre- if 


sentative of miners. in such mine to pre- | 
sent: information relating to the issuance 


ae hearing held on _ these 


“nal Go 
.. and sontnannee: of such order or “the: 
modification or termination thereot # FF, 


a. ‘(Italies added.) 


~ Thus, in applications for review 
of notices and orders, the ‘statute 


~ confers a right to either the opéra- 


_ tor or the representative of miners, 
as appropriate, to participate in any 
matters. 
In order to exercise this right to 
participate, the Secretary has pro- 


vided by regulation that the person 
seeking to participate must file an 


initial responsive pleading. This is 


| the bare minimum - required to — 
qualify as a party eligible to par- 


. ticipate in the hearing. Once having 
exercised its right to become a full- 
fledged party to a proceeding, there 


is a concomitant - duty upon such 


party to par ticipate’ in the proceed- 
ing at least to the extent of making 
- its. position. clear to. the other par- 
ties to the proceeding and to the Ad- 
‘ministrative Law Judge. In failing 


to participate or to present any in- 
formation, a party runs the risk Of 


being dismissed either by the Judge 
or this Board: The representative of 


miners has no: greater, or lesser, 
_ vight or duty in this respect than 

any other party to the pr oceeding. 

The Administrative Law Judge is 
entitled to know what the position 


| of the representative of miners is 
on the i issues before him so that he 


may take them into account in pre- | 


paring his initial decision, which i is 


the basis. for appeal to this Board. 


Tt is unfair to the Judge, the other 
‘parties » to the proceeding, and to 


this Board for a party to deliber- 


ately stand mute during the entire 


DECISIONS. OF THE DEPARTMENT OF. THE. INTERIOR 
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course of a heari ring aiid then stele to — 
participate in an appeal from an_ 


initial decision in which it played | 


no part in helping: formulate. 
In the case at hand, it clearly ap- 
pears that the UMWA has deliber- | 


ately failed to fulfill the minimum 
responsibilities required to main- .— 


tain its status as a party in these 
proceedings. In cases such as this,: 
we hold that both the J udges and 


this Board. have discretionary au- 


thority as adjudicative tribunals to. 
dismiss a party under the power 
“se # * to manage their own affairs 


go as to achieve the orderly and ex- — 


peditious disposition of cases * * *,” 


See Link v. Wabash Railroad Co., 
370 U.S. 626, 630 (1962), affirming 


091 F.2d 542, 545 (7th Cir. 1961); 


compare Flaksa v. Little River Ma- 


rine Construction Co., Inc., 389 F.2d 
885 (5th Cir. 1967), cert. denied, 
399 U.S. 928 (1968) ; 438 CFR 4.582 
(a) (7), (b) (4), 4.605. 
Therefore, the Board holds that 
the UMWA, not having “presented 
information” within the meaning of . 
section 105(a) of the Act, and hav- 
ing failed to pursue its rights as a 


party to the proceedings below, has 
forfeited its rights to status as a 


party and should be dismissed from 
these appeals. However, in view of 
the fact that the Board has not 


heretofore had occasion to rule on. ~ 


this matter, we are willing to per- 


“mit the UMWA to file an amicus 


curiae brief in. accordance with our 
order herein. Copies of the appel- 
late briefs of the parties received 
thus far will be sent to the UMWA. — 
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; = the eee with. a copy of | this 
| memoranduim and order. | 


ORDER 


| WHEREFORE, saterat to. the : 
a authority delegated to the Board by 


the Secretary of the Interior (43 


 OFR 41(4)), IT IS HEREBY 
ORDERED that the Motions for 


_ Summary. Dismissal by the UMWA 


and the Motions to Strike by Old 
DENIED and the 
UMWA is dismissed as-a party. in 


Ben ARE 


the above- captioned ‘revlew  pro- 


ceedings. IT IS FURTHER OR- 
DERED that the UMWA IS. 


GRANTED leave to file a brief at 


7 its option in the Application for 


Review: portion of these proceed- 
_ Ings as an amicus curiae on or be- 
fore April 21, 1975 


OE unas Tr, . 
; Chief Administrative J udge. 


Davin Doane, | | 
Administrative cea: 


_ ARDEL COAL COMPANY 
4 IBMA 112 


Decided April 16, 1925 


Appeal be Mining Enforcement and 
Safety Administration (MESA) from 


an order of Administrative Law Judge 
Edmund - M... Sweeney (Docket No. 
BARB ¢4-522—P), dated December 31, 
(1974, dismissing a Petition for ‘Assess- 
~ ment of Civil Penalty filed by MESA. 


pursuant ‘to section: 109(a) of the 


COAL ‘COMPANY © 
, April £6, 1995 << © , | | 
- Federal Coal Mine Health and Safety 


mer Federal - Coal Mine | a 
Safety Act of 1969: Hearings: Powers .. 
of Administrative Law Judges _ 


Act of 1969 4 hereinafter “the Act. oe 
--Reversed. 


Health and. 


Where an operator is held. in: default an 


Administrative Law Judge errs in dis- 7 
missing the proceeding for : assessment of 

civil penalties without making a deter- 
mination on the merits that no Violation -_ 


of the Act has occurred. 


“APPEARANCES: Richard V. Backley, a 
Esq., Assistant Solicitor, John D. 
Austin, Jz, Esq., Trial Attorney, for £ 


appellant, Mining Enforcement and 


Safety Administration; Ardee Coal ~ 


Company, appellee, has not a 
pated in this appeal. | 


_ OPINION. BY CHIEF ADMIN. 


ISTRATIVE JUDGE ROGERS - | 


INTERIOR: BOARD OF MINE — 


OPERATIONS APPEALS | 
| Background : oO 
On November rue 197 ie Aes 


' (Ardee) -Coal Company, was cited © < 


for four alleged violations of the. 
Act.2 The conditions cited were re- 


On Nov. 26, four Orders of With- 


drawal, pursuant to section 104(b) 


of the Act were issued for failure | 
to ppate within the time fixed on os ; 


130 U.S.C. § 819(a) (1970). . 
' 2Notice of Violation 2 CRS Nosemher 17, 


' 1971-—30 CFR. 77.504. Notice of Violation: 3: 


CRS November 17, 1971—80 CFR 77.511.. 
Notice of Violation 4 CRS November 17, 
1971-—380 CFR.77.513. Notice of Violation. 3. 


CRS" November LT, 1971—30 ‘CFR 77. 701. 
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aie een The. Orders. noted that | 


the mine hed been abandoned. The 


Mining Enforcement and Safety. 
- Administration (MESA). on-Feb-- 


ruary 26, 1974, filed a, Petition for 


‘Abiesément: 
against Ardee for the four alleged 


violations. On Apr. 4, 1974, service _ 


of the petition | on Boy, Jackson, 


owner, was accomplished.. Under 


date of June 10, 1974, the J udge 1 1s- 


sued an order to show causé why a 


| default: should not be entered ad- 
dressed to Ardee Coal Company 
_ pursuant, to’ 43°CFR. 4.544 (a). The 
show. ¢ause order was not: satisfied, 
thereby: invoking the provisions of 
43 CFR 4.544 for summary disposi- 


tion of the proceeding. MESA, at. 


the request of the Judge, on Novem- 
. ber 19, 1974, furnished - proposed 
findings including information on 


the seesaicnt criteria set forth in 


section 109(a) of the Act together 
with . suggested. penalties totaling 
$199 for the four violations. In his 
decision issued December 31, 1974, 
the Judge denied the Petition for 


Assessment of a Civil Penalty and 


dismissed the proceeding. 
~The J udge in his decision com- 


mented on the fact.that the penalty 
proceeding was not initiated by | 


MESA until. two years and four 


months after the Notices of Viola- * 


tion, were issued. He continued by 


art — 


-< The purpose of that. Act is to 
aay the health and safety OF. the. a- 
tion’s. coal: miners; and to. do this: by re- 


quiring’ conipliance with the mandatory. 


standar ds promulga ted. thereunder: 


. The “Act cannot. be. served. by waiting 


| for over. two. years to seek a. penalty 


OF THE DEPARTMENT OF. THE INTERIOR 


re Civil: Penalties — 


. mine. in which a violation occurs of. a 


- [82 LD. 


against the operator of. ait ‘Sminer mine» 
with a history Of 24 previous violations. 


A civil penalty to’ be a just and effective 
sanction and deterrent must be adjudi- 
cated prompily and fully. When the Con- 
gress enacted the language of section 
109 (a) (1). that’ the operator of a. coal 


mandatory: health and safety standard. 
Shall be assessed’ a. civil ‘penalty by the — 


Secretary under 109(a) (3), it did not 


contemplate the incomplete investigation 


that characterizes the case here. The fur- _ 
‘ther processing in. this. case under these 


circumstances. would. offend the’ legal 
principle of de minimis, AL penalty, if 
assessed’ here, could not now ‘represent 
eithér prompt application of the Act or a° 
practical means of deterring further and 
future: violations thereof by. this neeetete 


in whatev er capacity. 


‘In fairnes ss. to che pes this PIO | 


| Gane must‘be dismissed. 


_ In this appeal, MESA. sais | 


that the Judge erred in dismissing 
the proceeding without making a 
determination that no violations hac. 


occurred and in denying its petition 
for assessment of penalties and sub- 


sequent. failure to .assess penalties 


based upon the record before him. 


MESA requests that the Board re- | 


verse the decision’ of the. Judge, find 
that the four cited violations of: the. 
Act did occur, and assess civil pen- 


i alties based gn-the record, | 


we sswes. Presented 


- Whether the. J udge etréd i in ne 
missing the proceeding’ for’ assess- 


ment of penalty for: four alleged 


violations of the Act without. deter-. 
mining: that’ no: aeons) oe one 
Act- had oceurred.. 5 0 00 7 

- Whether thé Judge oreadt in deny: 


. date of! assessing 
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| ing: ¢ MESA’ 5 notion for assessment 
and mm bailing to’ assess penalties. - 


Discussion : 


Sec eahk 109 (a) (1) of the Feder al 


Coal Mins Health and Safety. Act 


of 1969 (Act), requires the assess- . 
inent of: penalty for each violation . 


of the Act. 


Ind gee Coal Compuny, 3, 


IBMA 472, 81 L.D.-740, 1974-1975 


OSHD. par.: 19,165. (1974) at page 


AT9- the’ Board stated : 


“We ebaatver tat wedion: 109(a) (1) of 


the Aet constitutes: a mandate to the Sec- 
retary to assess: 4 civil, penalty . against 


the. operator of a. coal. mine in which a 


violation of a mandatory health or safety 
standard. occurs. It ig, therefore, our fur- 
ther opinion that it. is incumbent upon 
. the Administrative Law. Judge. to’ avoid, 
when possible, procedural rulings ‘which 
have, the. effect. of. foreclosing: the . Secre- 


tary’ S enforcement agency. (MESA). fr om 


litigating penalty Cases: ‘on “their merits. 
ua supplied. yo io | 


“Th a ‘similar. vein “the Board in 


Armco Steel Corporation, 3 TBMA 


(482, 487; 81 LD. 744, 1974-1975 


OSHD par. 19,151 (1974), stated i in 


pertinent part: 


* + Due. to die Judge's dismissal - 


‘these. Petitions for Assessment prior to 


héaring and decision on. the merits, “the. 


question of ‘whether a violation occurred 
‘is unanswered. If, in fact, a viclation did. 


occur, the Judge, by: dismissing these 


cases, would be violating the Act’s man- 


tions oecur. ns 


eileas Tn the circumstances of the 


- Gase:at hand the Judge determined 
that Ardee was in default and had 
waived its right to a hearing by its 
failure: to: respond in accordance | 
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with i 
that a penalty must be assessed, 


penalties when viola- : 


“COMPANY 165. 


“ith he: provisions ‘of 43 CFR 


4.544(a). Based upon the fact. that 
Ardee had received from ME SA the 
Notices of Violation which cited, in 
each instance, the mandatory health — 
or safety standard. allegedly V10- 
lated and: contained . a narrative | 


statement of the condition or prac- 
_ tice found by the ‘inspector plus a 
notation that it was served on Roy 
—D; Jackson . at the mine office, we. 
think the J udge should have coter: | 


mined whether or not the alleged 


violations occurred (see 43 “CFR | 


4, 544(a)). Accordingly; w we. hold 
that the Judge, under these circum: | 
stances, erred in dismissing the pro- 
eoading and denying this’ Petition — 


: for Assessment of Civil Penalties — 


without determining that the al- 


leged: violations had not occurred. — 


The Judge’s dismissal of this action 
and denial of the petition. without 
such ‘determination is’ inconsistent 
‘the Congressional mandate 


where a violation is found. 


~ We now turn to MESA’s conten-. 


tion. that the record i is sufficient for 


: this’ Board to. make such findings 


and to assess an appropriate civil - 
penalty. We agree that the record 


is sufficient for us to do so. 


In addition to the findings of fae | | 


as to each violation submitted’ by. 
MESA, we have considered the fol- 


Ng) provision of a CFR 4. bad i | 


(a): 


4 be it the order to show cause is not. 


satisfied as provided in the order, the — 


respondent, will be.deered to have waived — 
his right to hearing and the administra- | 
tive law judge may assume for _burposes. 
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a of the assessment: (1) That each viola- 
tion listed. in the petition occurred; and 


(2) the truth of any fact alleged in any 
order. OF ute ‘concerning Buck: viola- 


tion, # 

3 ‘Coase with the fopeating « we 

find that alleged violations of. the 
Act are established and adopted, in. 


the following pertinent parts, 


- MESA’s proposed findings and rec- 
~ ommended civil penalties: - 

_. »: Notice of Violation 2 CRS 11-1 Ge 
7 1 alleges a violation of 30 CFR 


77.504 in that the electrical connec- 
tions and splices in the electric con- 
ductors were not mechanically and 
electrically efficient in the 220 volt 


alternating-current power wires to. 
the three (3) battery chargers, coal - 
dump lights, :and mine cflice lights. 

. We find that the violation was seri- 
_ ous since there was a danger of fire, 
électrical shock and burns and that. 


‘the operator was negligent in not 


checking the connections for effi- | 
clency and in not replacing poor — 
connections. A penalty iC $51 1s 


assessed. 


Notice of. Violation 3 ORS ave | 


ag alleges: a violation of 30 OFR 
77.511 in that a danger sign was not 
posted. at the rectifier station. We 
find the violation serious, since un- 
authorized personnel in the. area 
would be unaware of the hazard 
and could suffer electric shock or 


- electrocution as a result of tamper- | 


ing with the rectifier, and the oper- 


ator negligent, since a reasonable 


. and - prudent. operator should be 
aware of these dangers and properly 
post the area. - Penalty, of $28 is 
8 assessed, be ei 6? aa 


DECISIONS OF THE: DEPARTMENT OF. THE. INTERIOR 


2 continue in business. : 
Company, No. 2 Mine, is located at 
Crummies, - Harlan. County,. Ken- 


(82 LD. 


Notice of Violation 4 ORS {1-17 


71 alleges a violation of 30 CER ~ 


77.513 in that insulating mats or 


other electrically -nonconductive 
material were not provided at the 
rectifier and three (3) 
chargers. We find the violation seri- 
ous, Since touching a switch while 


standing on conductive material — 
‘could: causes shock or electrocution, 
and the operator negligent, since he 


should have known of the hazard © 
involved. and should have provided 
suitable protection. . A. penalty of 
ae is assessed. = 

Notice of Violation £ 5 ORS 1-17 


OL alleges a violation of 30 CFR 


77.701 in that two (2) battery 
chargers and a grinder were not 
frame grounded. We find the viola- 
tion serious, since energization of © 
the frames could stibject persons 
coming in contact therewith to - 


shock or electrocution. We also find 


the operator to have been negligent, 


since he should have known the 


hazards posed by this ungrounded 


| equipment. A. penalty of $7 1 ds 


assessed. ; 
‘The penalties assessed a are appro- 


priate to the size of the operator’s 


business and in the absence of any 


_ showing to the contrary. will have 


no effect on the operator’s ability to 
_Ardee: Coal 


tucky. The mine has eight employ- 


ees and produces 50 tons daily and : 


10,000 tons yearly. However, we — 
note that. the mine had. been ‘aban- 
doned at the-time the: withdrawal 
orders. were issued. Accordingly, 


ao 
. 


_ 


battery 


"1671 . os 


| the iewant. of good. faith j in abate- 
- ment is of no ames and 1s 5 not 


considered. | 
ORDER 


f | WHEREFORE, pur stiant to the ; 
2 authority delegated to the Board 
by the Secretary of the Interior (43° 


_ CFR 4.1(4)), IT Is ORDERED | a eet 
- APPEARANCES: Richard Vv. Backley, 7 


Assistant Solicitor, David lL Baskin, | 
| Robert A, Cohen, Trial Attorneys for 
appellant, Mining - Enforcement and 
Safety Administration; ; Henry Ingram, 


| that: 


Be The eee of oe ae | 


uve Law. Judge dated Decem- 


ber 31, 1974, IS REVERSED; and. 


9. hae Coal Company pay a 


total assessment: of $199: for four 
‘pany. 


OPINION BY CHIEF ADIN. | 
ISTATIVE JUDGE ROGERS: 


(4) violations of the mandatory 


_ standards on or before 30 days from 


the date of this decision. 


C.E. Rocers, JR., 
Chief Administrative Judge. 


I concur: 


Dav Doane, | 
- Administrative Judge. | 


OHIO MINING COMPANY 


4 IBMA 121 


| OHIO “MINING COMPANY caaeee 
: “Aprit-17, wore. 


‘Safety Act of 1969: Administrative 


Procedure: Dismissals - 


Where it. ‘aces not. appear eau the | 
pleadings that the party. charged ‘by the 
Mining: Enforcement and: Safety Admin- 
istration is a proper party to a “penalty - 
proceeding, the. action is properly dis- 
missed. — - : . 


Esq., for appelies, & Ohio Ate Com: r 


- INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


Background 


“On May 9, 1974 the Nadine Fin- 


forcement aa Safety Naeinige ae 
tion (MESA) filed a Petition for 


__. Assessment of Civil Penalty against 


| | Decided April 1 7, q 9v6 


7 aie by the Mining Enforcement 
and Safety Administration from an 


_ Order. of Administrative Law . Judge 
- George .H. Painter, | 


ber 18, 1974, dismissing a civil penalty 

‘proceeding against the Ohio Mining 

Company in Docket. No. .MORG 
| fun | i n 


“Affirmed, 


‘1 Federal Coal “Mine Health and 


Bt 9-46 S754 


dated Novem- 


Ohio Mining Company (Ohio).1 On 


May 28, Ohio filed an answer deny- _ 
ing liability on the ground that the 


subject mine (Strip Permit #5571). 
“was not operated, controlled or 


~ supervised” by Ohio, but by one - 


Patrick Cunningham, an independ- 


ent contractor, under. a contract be- | 
tween Ohio and Cunningham. On 
July 28, 1974, Ohio. filed a motion — 


for summary judgment requesting 2 


| The petitioa charged Ohio with « a violation 


+ of 80- CHR 77.404. 
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dismissal of MESA’s Petition for 


Assessment of Civil Penalty. With — 
. its motion Ohio filed a copy of the 
contract ? and an affidavit of Ohio’s . 


President, .Thurman Downing. In 


his affidavit, Downing stated that on 

the date of the alleged violation, 
October 4, 1971, the subject mine 
was being” operated. by Cunning- 


ham, In opposition to Ohio’s mo- 


a tion, ‘MESA filed an affidavit of 


Coperry Keith, federal mine in- 


spector. ‘The only material state-. 


ment in Keith’s affidavit i is to the ef- 


violation, Ohio controlled and su- 
pervised the operations at the sub- 
ject mine. (Keith did not issue the 
order of withdrawal upon which 
MESA based its petition for assess- 
ment of penalty.) On October 11, 
1974, the Administrative 
J ie (Judge) issued an order 
joining Cunningham as co-respond- 
ent. On November 4, 1974, MESA 
filed a motion requesting the Judge 
to dissolve the order of joinder and 
to rule upon the motion for sum- 


mary judgment. On November 15, 


_ 1974, a prehearing conference was 

held for the purpose of hearing 
arguments on the motions filed, 
MESA alleged’ no new facts con- 


cerning the operations at the mine 


 2'Phe contract contained the following pro- 
' Visions: 


* *.* Third: Contractor shall fur- 
nish at his own expense, all men, materials, 
equipment and machinery necessary for. the 


_ operation of.a strip mine upon said premises, 


“which men, materials, equipment and ma- 
ehinery: ‘shall be solely under the control of 


_ tontractor. 


- x git ee 
Highth : Contractor shall be deemed and 


 eonsidered to be an independent contractoxy — 


| and in no way. shall be considered the em: 
: as ‘or. agent of the owner. . . 


- DECISIONS OF THE DEPARTMENT oF THE INTERIOR | 


on , 


182 LD. 


but. ieee. figs the. question . | 


whether Cunningham was an inde- 
| pendent contractor was a Clear i issue 


of fact precluding the granting of | 
summary judgment i in Ohio’s favor. 


Ohio restated its position that it was 
not liable for civil penalties because 


it was not responsible for the health | 


and safety of personnel at the mine. 


On November 18, 1974, the Judge 
issued an order dismissing the ap- 


peal without prejudice, due to a de- | 
fect of parties. In his order the | 
Judge stated that “If the terms of — 
fect that on the date of the alleged — 


the [contract] have been met by the’ 
parties, then clearly Patrick Cun-- 
ningham is an independent contrac- . 
tor and the operator of the mine in 
question.” The Judge did not spe- 
cifically rule on the motion for sum- 
mary judgment. 


IT. 
Contentions of the Parties . 


MESA contends first that the 
Judge erred in joining Cunning- 
ham since in doing so he engaged 
in a prosecutorial function. MESA. 
also argues that a hearing should 
have been held to investigate the 


contractual relationship ~ ‘between 


Ohio and Cunningham, and ceter-. 
mine who in fact was responsible 
for the health and safety of the _ 


miners at the mine on the date the 
- Order was issued. | 


Ohio contends that joinder was” 


- proper. Ohio contends further that 


the contract together with its af- 
fidavit entitled it to a ruling grant- | 


ing summary judgment:but that, the 
proceeding was prRen dismissed 


(169). -- 


‘since the or ce of joinder over ‘Cun- 
ningham was later dissolved by the 
J uae | 5 
| Discussion 


With respect to ‘Joinder,. we nate 
that if the Judge exceeded his power 


. in attempting to join Cunningham, 


he corrected this error m dissolv- 


ing his order. Therefore, the issue. 7 
whether a judge may join, sua - 


sponte, a party in a penalty pro- 


 “eeeding is not before the Board in 
this case. Thus, the only issue before 


us for decision is whether the Judge 


~ erred in dismissing the proceeding — 


due to a defect of parties. We hold 
that he did not. 
‘fy The action taken by the J ndge 


3s in effect a dismissal for lack of 
| jurisdiction over.a necessary party | 
and is, as such, supported by the 


‘record. While Ohio presented a, con- 


tract which indicates on its face that 


-jb.awas not responsible for the health 


and safety of personnel at the mine,” 
MESA. has alleged no facts to the _ 
contrary. Its speculative and con-. | 


clusory pleadings and the affidavit 
of Mr. Keith do not effectively re- 
but the showing by Ohio. 

| It-appears fronr the record that 


the Judge was prepared to receive © 


any evidence MESA might have to 
enable him to determine who the 
operator was and that all MESA 
offered was the afiidav#t of Inspec- 
tor Keith, which had no probative 


~ -yalue on this question. On the other _ 


hand, the contract placed im evi- 
dence by Ohio, supported. by the af- 


fidavit of. its president, warranted - 
the Judge's. conclusion that Ohio | 


ESTATE- OF “ECEMSTENNIS: (racers y: WHIZ 
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was not the proper ‘person ee be 
charged. | 


_ MESA/’s choice of party does not * 


on the present state of the record, — 


withstand the scrutiny of review: 
We. therefore, 


maim Was, properly dismissed. | 
ORDER” 


Wherefore, pursuant to the ail- - 


thority delegated to. the Board of . 
Mine. Operations Appeals by the © 


_ Secretary of the Interior (48 CFR 
4&T(4)), 


IT IS HEREBY OR- 
DERED that the Judge’s decision 


dismissing the. appeal. Is AR- | 


¥. IRMED. 


C.K. Roeers, JR. | 
Chief Administra tive Judge, | 


Howarp J. SCHELLENBERG, di Rs 

Alternate Administrative F udge. 

| _ ESTATE OF HIEMSTENNIE 
Ane WHIZ ABBOTT 


4 IBIA 12° 


(See also 2 TBIA 58, 80 LD. 617. (1974) ) ; 


‘Decided A; pril i, 1975 


Appeal from. an Order affirming will 


and decree of distribution. | 


Affirmed. 


1. Indian. Probate: Hearing: Fall ‘& | 
Complete—255. Qo 


A full and complete hearing is had on 


proof of a will when all parties are af 


forded an opportunity to present evidence 
and te cross-examine witnesses, - - 


conckide that the 5 


~ 70> DECISIONS. OF THE 


? 2. Indian Pipbate: State Law: Appli- : 
ability to Indian menor Testate— | 
—- 390.2 


‘CouistianGs with state laws setting forth 

Yequirements for the execution of wills is 

‘not required in the execution of Indian 
wills disposing of trust or restricted 
property. . 


3. Indian Probate: Wills: pane 
Attesting—425,32 


An. attesting witness is disqualified from 


. acting in an attesting capacity only if his» 
~  nterest in the will is of a fixed, certain, 
‘and vested . pecuniary character, or one 


which otherwise gives him a direct and 
‘immediate ' beneficial right under the will. 


A, Indian Probate: Wills: Witnesses, 


- Attesting—425.32—Indian Probate: 
: Wills: Publication—425. 21 
There is no requirement i in the regulations 


_ or elsewhere that the attesting witnesses 
be present at the same time, or sign in 


the presence of the testa'ttrix, or that the. 


testatrix acknowledge her subscription to 
the will to the witnesses, ‘or that she 


“publish” said instrument - -by ccs . 


it to be her last will. 


5. Indian Probate: Witnesses : Obser- 
vation by Administrative Law Judge— 
: 430. 4 


Where testimony i is ¥ confliéting: the facta 
‘findings of the Administrative Law 
Judge will not be disturbed because he 
.had the opportunity to observe and hear 
the wituesses, | 


6, Indian Prebate: Wills: Undue In- 
fluence: Failure to Establish, Gener- 
ally —425. 30. 1 


TO inValidate an Indian will because of 


undue influence, it must be shown: (1) 
that the decedent was susceptible to be- 
ing dominated by another; 
: person. alleg gedly influencing the decedent 


in the execution of the ‘will was capable. 


of controlling his min d and acens 


DEPARTMENT OF ‘THE INTERIOR 


sented at the hearing, 


(2) that the — 


4 [82: LD. 


that eae at the time of the testa- 


mentary act, did exert influence upon the ~ 


decedent of a nature calculated to induce. 
or coerce him to make a will contrary to 


-his own desires; and (4) that the will is 


contrary to the decedent’s own desires. 


APPEARANCES: James H. Phelps, 
Esq., for appellant, Doris Imogene 
Whiz Burkybile; Owen M. Panner, 


Esq., of Panner, Johnson, Marceau and 
Karnopp, for appellees, 


OPINION BY ADMINISTRA- 


TIVE JUDGE SABAGH 


INTERIOR BOARD OF 
INDIAN APPEALS 


The Ahove-snt led case was re- 
mended. for rehearing because ap- 


pellees were not afforded ful] op- 


portunity to, be heard. : 
The matter. was heard by Ad- 


_ ministrative Law J udge Robert C. 


Srashall at Warm Springs, Oreg gon, 
on May 31, 1974. | . 

Based upon ~ the evidence pre- 
the Judge 
found, inter alra, that he decedent, 
FHiemistennie ( Maggie) Whiz Ab- 
bott, died testate on April 4, 1970, 


ican surviving as ‘ther sole heir 


at law,a ora anddaughter, Doris Imo- 
gene Whiz Burkybile. He further 
found that said decedent left a last 
will and testament dated March 2, 


1970, wherein she devised ther en-— 


tire estate to Ramona Whiz Smith, 
as ‘her sole devisee, with the excep- 
tion of a one-dollar bequest to Doris 
Imogene Whiz Burkybile. 

The Judge further found that al- 
though said will was drafted by a 


minor child of the devisee and wit- 
-nessed by only members, or soon-to- 


| oT ie 


be members of the mene fam: - 


ily of the devisee, the Scam! 
cf the evidence disclosed that said 
| will was drafted. and executed i in all : 


respects substantially in : accordance 


with applicable law and was done 


at a time when ithe decedent was of 


sound and disposing mind and in 
~ 1959). 


_ full control of her faculties, 

Upon. the issuance of the order 
affirming the will and decree of dis- 
tr ibution, Doris Imogene Burkybile 
petitoned for honor ‘The peti- 
tion was denied and the petitioner 
appealed to this Board. 


Essentially, the basis: for rehear- 
ing and appeal are identical. The 


contentions are as follows: 


(1) The hearing should have been held- 


onthe Yakima Reservation for the reason 


that Doris Whiz Burkybile had witnesses - 


located in that area who would testify 
that undue influence was used on the 


decedent in obtaining the execution of the 


(2) That Nora Speedis, . Toppenish, 
Washington, a niece of the decedent, 
could not appear at the Warm Springs 
-hearing.on. May 31, 1974; because of the 


distances. between Warm Springs and 


Toppenish.. 


(3) The evidence fails to Shag that the 


will was made and executed in the man- 
ner required by law. 


(4) The will enould: not ave been ad- 


mitted as evidence, because the witnesses 
.. gave conflicting evidence as to the man- 
ner of execution. 

(5) The evidence is insufficient to sup- 
‘port — ‘the findings and 
August 5, 1974, and on the contrary, 


shows that ithe purported will was ob- 
tained by undue influence and therefore : 


is null and void. 

.(6) The. decision: is athiemney adi ca- 
‘pricious and not. 
evidence, 


BSTATH OF HIEMSTENNIE ‘Qakoonsy: ‘WHIZ ABBOTT, 
| — April 17, 1975 . 


parties, 


alike, were ably represented at the 


the Order of 


supported. by the 


We carmot agree with the appel- a 
lant’s first and second contentions. 
[1] A full and complete hearing 
is had on proof of a will when all 


parties are afforded an opportunity — | 


to present evidence and to cross-- 


examine witnesses. Zstate o ‘a C has- 


lotte Davis K anine, TA-898 (Jan. 8; 
_The record clearly shows that all — 
appellant and appellees 


heating by counsel. 
At no time preliminary: to the tak- 


ing of testimony did the appellant — | 


or her attorney offer the slightest 


obj ection to the hearing being held | 


at, Warm Springs. Moreover, appel- 
lant and her attorney ‘were afforded | 


‘still another opportunity to ask for 


continuance to Yakima or Toppen~ 
ish, for. whatever the reason, when: - 


| souneel for appellees in his closing: 
argument, referring to the admissi-- 


bility of the affidavit of Marie 
Kanim George, stated at page 380 _s | 
of the transcript: 


* x & Tf there’s any question concerning 7 


the admissibility of this affidavit of | 


Marie Kanim George as I indicated I 


would ask for a continuation of this to 
have the testimony of Marie Kanim 
George and if counsel for the protestants 


wishes it I’m still willing to recess this 
until we can.go to reset this hearing for 


Yakima, take the testimony of Marie 
Kanim George, if there’s any question 
about it. I want the record to show that q 
offer 88% °F | 


No response. was made. by the. ap- ~ 
pellant or her attorney to this offer. 


. Instead, they chose to remain silent. ie 
The appellant cannot now say that: 


). [Same case as TA-898 a 
“(Supp.), 72 LD. 58 (1965).] 
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the. cee should have been held 
at Yakima: She cannot now argue. 
that Nora Speedis could not appear 


DE CISIONS OF THE: 


because of. the distance between 


Warm Springs and Toppenish. 
Moreover, pursuant - to the rules 


promulgated by the Department, : 
ample opportunity was afforded ap- 


pellant to take the deposition of ally 
witness who was unable to appear at 


— Warm Springs. See 43 CFR 4,232 


b 
jem the decedent igen con- 
| tinuously at Warm Springs during 
the last six or seven years of her life, 
7 except for one short interruption, it 


1s reasonable to conclude the hear- 


ing would be held at a place conven- 
ient to those persons who were 
familiar with the decedent then, and 
_also at the time of oS making of the 
will, 0’ . 


‘Turning to contentions abies nds 


four, it appears that these conten- 


tions were based upon requirements 


usually found i in state laws. — 7 
[2] It is well established that 
compliance with the requirements 


of state laws in the execution of In- © 

dian wills isnot required. Blanset v: 

~— Cardin, 256 U.S. 319 -(1921) 3 B'state 
of Annie Devereaux H coward, TA- | 


884 (Dee. 1%, 1959) : 


Any ‘persons of. the age of Grentyone: 
years having any right, title, or- inter- 
' est in any allotment held under trust 


" *® * * shall have the right. prior to the 
expiration of the trust or restrictive pe- 
-yiod * * * to dispose of such property by 
"will, in accordance with regulations pre- 
. Seribed by the Secretary. of the Interior 
#25 WSC, $878 (1964). 


The. pertinent regulation - simply 
provides that : an 1 Indi tan of the age 


‘DEPARTMENT OF THE INTERIOR ; 
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of ot years and of testamentary ba 
pacity, who has any right, title, or. 
interest in trust or restricted prop- 
erty, may dispose of such proper ty 
by a will executed in-writing and 


attested by two disinterested adult ~ 


witnesses. See 43 CFR 4. 260(a). 
[3] An attesting witness is dis- 


_ qualified from acting in. an-attest- 
Ing’ capacity only if his interest in 


the will is.of a fixed, certain, and: 
vested pecuniary character or one 
which otherwise gives him a direct | 
and immediate beneficial right un- 


der the will. Estate of M abide 1 Levi, 
: A-24653 (Nov. 8 | 


, 1947). 

_ In the case at an the decedent af- 
fixed her thumbprint and the will 
was attested by three witnesss, 
There appears to be a conflict as to 
whether the attes ting witnesses were 
present at the same time; whether 
they signed in the presence of the 


testatrix, or that the testatrix ac- 
- knowledged her subscription to the 


will to the attesting witnesses; or 
that she “publish”. said instrument 
by declaring it to be her last will. 
[4]. There is. no requirement. in 
the regulations or elsewhere that the 


attesting witnesses be present at the : 


same time, or sign in the présence _ 
of the testatrix, or that the testatrix | 
acknowledge her subscription to the 


, will. to .the witnesses, or that she 


“publish” said instrument by declar- 
ing it to be her last-will. #state of - 
William Cecil Robedeauz, 1 TBIA - 
106, 78 ID. 934 (1971). 3 


. Itisa rule of general Poe don - 


that, in the:absence of a statute re- 


= 1601 | 


4 quiring it, unico 1s unneces- 
sary. 94 CIS. Wills § 187 (1956). 


_ [5] Where. testimony is conflict- 
- aa the factual findings of the Ad-_ 
- ministrative. Law Judge will not be 
. - .disturbed because he had the oppor- 
tunity to observe and: hear the wit- 
. nesses. E’state of Ammon. ee 


TA-859 (Apr. 7, 1966). _ 
oo 7 We. conclude. ae ‘ab. review. ‘of the 
| garive record. that the execution of 


the will was _proper in all. respects 
and completely i in accordance: with 


applicable regulations. . 2 
The appellant. further eorteids 
that the evidence is insufficient ‘to 


“support the findings and the Order 


of August 5, 1974, and on the con- 
trary shows that the purported will 
Was obtained by. undue influence. 

+. [6] To.invalidate a will because 
= of undue influence upon a testatrix, 
it must be shown: (1) that she was 


- susceptible of being dominated by. 


_.another; (2) that the person alleg- 


edly influencing her in the execu- 
tion of the will was capable of con- 
that the appellant has failed to come . 

forth with any evidence to support — 
_ the aforementioned contentions. Ac- 
cordingly, the Order -of August 5, _ 


| trolling her. mind and actions; (3) 
that such person did exert influence 
upon the decedent of a nature cal- 
culated to induce or coerce her to 
make a will contrary to the dece- 


 dent’s own desires. Estate of Louis 


* wo. Fronkier, TA-T-24 (Feb. 24, 
'1970). If any one of these elements 


of proof is missing, an allegation of 


? undue: influence cannot be establish- 


-ed merely. by showing that an ‘Op: 
portunity existed for it to be ex- 
_ erted. state of Joe (Joseph) Sher- 


“wood, TA-P--10 (May 9, 1968)... 
The evidence adduced at the hear- 


| ESTATE ‘OF ‘HIEMSTENNIE (MAGGIE) WHIZ ABBOTT | 
a April 1%, C1) 7 ne pe et 


7 ing establishes the Goi bed pre- : | 
~ viously been an excessive drinker. _ 
_ However,:when. she freely moved to — 


Warm Springs to live with Ra-. 
mona Whiz Smith, the evidence 


_ shows that she drank on occasions — 
but only in moderation. The evi- | 
dence clearly establishes that, the - 
decedent was active, fully cognizant. 
of the world.around.her;of-what she __ 


was doing, that .she had a.mind of © 


her own, and that she had the ob- 


jects of her bounty in mind. There 


is no evidence in the record showing 


any indication of undue influence. — 
Appellant’s contention that the 


evidence is insufficient to support the 
findings. and the Order of August 
5b, ‘1974, and that the will was the 

peau of undue influence is clearly _ 
not. substantiated: by the evidence. — 


- Suffice it to say that the sixth con- 
tention, namely, that the decision is _ 
arbitrary and capricious and .not~ 
supported by the evidence, i 1S with- : 
out foundation or merit.- 9. — = 
Consequently, “the Board: ands 


1974, should be affirmed and the. i: a 
pea) dismissed, . 

NOW; THEREFORE, i virtue 
of the authority delegated to: the 


Board of Indian Appeals by. the 7 


Secretary of the Interior, 43 CFR 


.4.1, the Order of the Administrative - 
Law J udge issued August 5, 1974, i in 
the estate herein be; and the: same is 
| HEREBY AFFIRMED and. the 

: aca herein i is is DISMISSED. 


ca 


This decision 3 Is final for the De- | 


partment. 
‘Mivonies J. Sanson, | 
Administrati me J aces 
Wn concuR: 


: Dad. McKun, | : 
| Chief Administrative Judge. 


| 7 ALEXANDER H. Wison, | 
Administrative Judge. 

RICHARD W. ROWE, 

DANIEL GAUDIANE 

| 20 IBLA 59 


ea from decision -of the Alaska 
State Office, Bureau of Land Manage- 


ment, rejecting oil and gas lease offer 


F--694. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


~ Decided April 2h, 1976 


[82 I.D. 


try under the laws of the United States. 
The Department. assures compliance with | 
this provision by excluding from selec- — 
tion all lands noted on its records as — 


being appropriated and reserved, or sub- 
ject to valid existing interests, and by 
requiring that adequate notice ‘be. given 


| to. all other persons claiming an interest 


in the selected: land. The Department can 


then receive objections to the issuance 


of a patent and can render a determi- 


nation as to the a of the 


selected lands. 


3. Alaska: Land Grants fad “Selee- | 
tions: Mineral Lands—Alaska.;. Land 
| "Grants 
Alaska: 
‘Public Lands: 


Section 6(i) of the Alaska Statehood Act 
_ provides that grants of mineral lands to’ 


and. Selections: ‘Validity— 
Statehood _ Act—Patents of 
Reservations 


the State are made upon the condition 


that all subsequent State conveyances. of . 
the mineral lands shall be subject to and 
contain a reservation to the State of all . 
the minerals in the lands so conveyed. 


_. The Act does not require that federal 


"Affirmed. 


a: Alaska: Land Grants and Selec- | 
tions: Generally—Notice: Constructive 


‘Notice 

Published notice of a proposed State se- 
lection in accordance with regulatory re- 
quirements is adequate. notice to all 


persons claiming the lands Barer to 


- the State. 


2. Alaska: aaa Grants and Selections: 7 


| Validity—Alaska: Statehood Act—No- 
tice: Generally—Patents - of. Public 
. Lands: Generally 


| Section 6(b) of the Alaska ‘Statehood 
Act does not require that patents issued 


to the State include a proviso that the 


‘conveyed lands are vacant, unappropri- 
‘ated, and unreserved, and do not affect 
' any valid existing claim, location or en- 


tions: 
Gas. Leases—Alaska: Statehood Act— 
Oi and Gas Leases: Applications: Gen- 
| erally—Oil and. Gas Leases: Discretion 


ority right over other offerors, 


- patents to the State include a proviso to 
the above effect, rather, it is subsequent 
. State conveyances. which must contain . 


a reservation for minerals. 


4, Alaska: Land Grants ae Selec- | 
Generally—Alaska: Oil and 


to Lease 


Section 6(b) of the Alaska Statehood 
Act. providing for recognition of. valid | 


existing claims does not. apply to an oil 


and. gas lease offer filed pursuant to the 
Mineral Leasing Act of 1920. While an — 
oil and gas lease offeror may have a right 
‘to a lease where the. Department has ex- 


ercised its discretion to issue a lease, -and 
the offeror is entitled to.a statutory pri-— 
his ap- 


 Generally—Oil and Gas Leases : 
ented or Entered. Lands—Patents of 
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Fog plication does not. rise to the level ‘of 
“claim” or “right” within the savings . 


ts of the Alaska Statehood Act 
where there has been no such determi- 
nation. to lease. 


Ds Alaska: and Grants and Selec. | 
tions: Applications—Applications and 
‘Entries: Priority—Oil and Gas Leases: - 
Applications: Generally—Oil and Gas. 
Leases: Discretion to Lease—Oil and — 


Gas Leases: First Qualified Appli- 
 cant—Oil and Gas Leases: Preference 
| Right Leases—Regulations: mpnee 
bility 


| Regulation 43 CFR 2627, 3(b) (2) requires — 
that conflicting oil and gas lease offers 


filed pursuant to the Mineral Leasing Act 


of 1920, except for preference-right appli- | 


cations, whether filed. prior to, simulta- 


- neously. with, or after. the filing of an 
Alaska State selection, must be rejected 


- when: and if the. selection is tentatively 
| approved. The preference right referred 
. to in the regulation does not apply to an 


oil and gas lease offeror who receives a. 


‘priority. right as the first qualified appli- 


cant in the event the Department ae 


fo issue a lease. 


6. Alaska: Land Grants aad iaeieatione: 


Public Lands: Effect, 


| The Department. of the Interior has 


7 neither jurisdiction over nor authority to 


issue. oil and gas leases for lands patented 
to the State of Alaska. 
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— of the Solicitor, Department of the In-_ : | 
~ Land Order (P.L.O.) 4582 which — 


terior, for the United States. 
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Pat-— 


OPINION BY ADMINISTRA- - 
TIVE JUDGE RITVO | 


| INTERIOR BOARD.OF. LAND a 


| APPEALS 


Richard W. Rowe. ne Daniel : | 
Gaudiane have appealed from a_ 
decision of the Alaska State Office, 


Bureau of Land Management — | 
(BLM), dated May 15, 1974, reject-— 
ing their joint noncompetitive. oul | 


and gas lease offer, ¥-694, for lands. 
in Block 4, T.4.N., R. 16 B. , U.P.M., 


. Alaska, on the meonnds that the 
United States no longer has juris- 
diction over the lands, nor authority. 


to issue leases thereon, as.the lands. 
in the subject offer, including the 


mineral rights, were ‘patetited tothe | 


State of Alaska on March 27, 1974. ; | 
On J anuary 11, 1968, ‘appellants 
filed their joint on ‘and gas lease — 


offer | in the Fairbanks Land Office. - 
On January 18, 1968, the Land . 


Office notified appellants that. their. 


| application. was in conflict with a 
_ Native protest and that further ac- 


tion would be suspended pending 


final disposition of Native claims by | 3a 
Congress. On December 9, 1968, pur- 
 suant to section 6(b) of the Alaska — 
Statehood Act of July 7, 1958, 72 


Stat. 339, 48 U.S.C. notes prec. 8 91 


(1970), the. State of Alaska filed 
selection application F-10324 en- 


compassing the subject land. The. 
State selection was similarly af- 


- fected by the Native. protest. © 


On January 17, 1969, the Secre- - 
tary of the Interior issued Public 


7 ‘withdrew all public lands i in Mee, 
from all forms of appropriation 


and disposition under the public 
land laws) except locations for 
-metalliferous minerals), including 


leasing under the Mineral Leasing 
Act of 1920, as amended, 30 U.S.C. 
-§ 181 et seg. (1970), and selection by 
. the State of Alaska pursuant to the 
Alaska Statehood Act. See 34 FR 
1025 (Jan. 23, 1969). P.L.O. 4582 
was subsequently modified a num- 


_ ber of times until it was revoked. 
- pursuant to section 17(d) (1) of the 


Alaska Native Claims Settlement 


“Act of Dec. 18, 1971, 85 Stat. 688, 


708, 43 U.S. CG. § 1616(d) (1) (Supp. 
I L 1973) ; however, the lands were 
again withdrawn from mineral 


leasing by P.L.O. 5186, 37 FR 5589 
(March 16, 1972). P.L.O. 5186 per- 


-Initted the resumption of land selec- 


_ tions by the State of Alaska under 


- the Alaska Statehood Act. 
Following release of the eee for 
State selection, the Alaska ‘State Of- 


fice directed the State of Alaska to 


publish notice of its application as 
required by 48 CFR 2627.4(c), in 


order to. allow all persons claiming - 
- an adverse interest in the land to file | 
in the appropriate land office their . 
objections to the issuance of a 
_ patent. Following publication, the: 


Director, BLM, issued a decision. on 


~ Mar. 27, 1974 , tentatively approving 
the. State’s selection. On the. same 
day, a final certificate was issued to. 
the mele for Patent No. 50-14 


0097. 
Tn its agen dated May 18, 1974, 


the State Office uitoxmned L appellants 


that: 


‘DECISIONS oF THE DEPARTMENT or THE INTERIOR - 


oA. Burivham, if IBLA. 7D 
1978).) | 

Accordingly, as the en aad 
was patented to the State and no. 


[82 LD. 


‘Under. a continuing ole established. 
ee the Secretary of the Interior, all [oil 
and. gas lease] offers filed prior to PLO” 
4582 would be maintained of record until : 


“such time as the lands were either 1) — 


once again made available for mineral | 


leasing or 2) patented. and no longer — 
- under the jurisdiction of the Federal gov- 


ernment.. “(See Vance W. Phillips, Aelisa . 
ee a 


longer under the jurisdiction of the 
United mnntes, appellants’ offer was 
rejected. | | 


The appellants have piecnted 2 


numerous contentions in support of 
their appeal. Their ‘five main points. 
are: 1) it was Improper for the | 


‘State Office to issue a patent to the 


State without having first given ap- 
pellants actual notice and an oppor- 


_ tunity to object to the issuance of the 


patent ; 2) the issuance of the patent 
to the State without the inclusion of 
certain provisions for the protection 


of vested rights and State mineral . 


interests violated the requirements: | 
of the Alaska Statehood Act and. . 
rendered the patent void or void-.. 
able; 8) the filing of appellants’ oil 
and gas lease offer segregated the: 


land from all other forms of ap- 


propriation and. created priority” 


rights for appellants superior to all — 


other adverse claims, including a. 
subsequent: selection. by the State ; 


4) the BLM file for the State-se-. _ 


lection fails to disclose approval by 
the President or his designated rep- 


resentative as required by section — 


6(b) of the Statehood Act for lands. 
selected north and west of the Na-. 


tional Defense Withdrawal Line 


174]. . 


| established by section 10(b) of the 
| Statehood Act; and 5) the State of 


i - Alaska became: the sucessor-in-in- | 


terest to the United. States’ interest 
in the subj ect land with the obliga- 
tion to issue a. noncompetitive oil 
and gas lease to appellants on their 
pending priority offer. Appellants 


request - that, under the | ‘circum-_ 


stances, the Board recommend can- 
cellation of the “nrestricted” 


| patent and direct the BLM to is- 


sue a lease to appellants; or in the 
alternative, that the Board direct 
the BLM to refer appellants’ lease 


offer to the appropriate office of the . 


- State of Alaska for further consid- 


eration based upon their priority 


offer. | 
[1] In their initial argument, 


: appellants. contend that it was im- 
proper for the Department to issue 


| a patent to the State without hav- 


ing first given appellants actual no- 


tice and an opportunity to object to 


the issuance of the patent. In ac-.— 
cordance with 43: CFR 9627.4(c),. 


the State of Alaska published no- 


+ tice of its proposed selection-for five _ 


consecutive weeks in order to bring 
to the knowledge and attention of 
all persons who were interested in 
the lands described therein the fact 
that the State proposed to establish 
and perfect its claim to the selected 
lands. The. State’s publication spe- 


claiming the lands adversely to file 


in this [BLM] office their objec- 


tions to issuance of patent to the 
State.” Publication in accordance 
with regulatory . requirements is 


RICHARD Ww. ‘ROWE; ‘DANIEL. GAUDIANE - 
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eee, 


adequate notice, ae Miller, 20 
IBLA 1 (1975) 5 Chemi-Cote Poi | 


lite Corp. v. Bowen, 72 TD. 403 
(1965) ; see also 66 C.J.S. Notice 


8813, 18 (1955), and cases cited 
therein. Accordingly, we find that, — 
as a result of the publication, ap-. 


-pellants received adequate. notice. 


and an opportunity to object to the 
issuance of the patent to the State - 


| of Alaska. 


In their next argument, appel- 
lants contend that it was improper — 
for the Department toissuea patent 
to the State which failed to describe 
the lands selected as vacant, unap-— 


, propriated, and unreserved, and as. 
not affecting any valid existing 
— claim, location, or entry under the | 
laws of the United States. Appel- — 
‘lants also object to the fact that the - 


patent. did not include a proviso 
prohibiting the State from subse: - 
quently reconveying the mineral 
interests it acquired. | 
[2] Section 6(b) of the Statehood a 
Act provides that the State may se- — 
lect up to 102,550,000 acres from 
the public lands in Alaska which — 
are vacant, unappropriated and un- 


reserved at the time of their selec-— : 
tion, provided the selection does not 7 
affect any valid existing claim, lo- 


cation or entry under the lees of 


the United States. The Act does not 

7 require that patents to the State in-— 
, cifically stated that, “One purpose. elux 

of this notice is to allow all persons. 


clude a proviso to. that effect. Com- 


pliance with this provision is. ful- 


filled by the Department excluding he 


from selection all lands noted on its. 
records as being appropriated and 
reserved, or subject to valid existing _ 


interests, and. by requiring that 
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| adequate notice be; given to all other 
_ persons. claiming an interest in the 
> land. The Department can then re- 
-. ceive: objections to the issuance of a 


_. patent.and can render a determina-. 
- tion as to. the availability of the 


= selected: lands. In the present. case, 
following publication of the State’s 


2 proposed selection, the BLM, in its 


decision tentatively approving the 
State’s application, made a finding 
7 that, “The lands described * * * are 

not known to be occupied or appro- 


oe priated under the public land laws, 


including the mining laws * * *,” 


We conclude that this procedure 


‘adequately assured conformity with 


the poe of the Statehood | 


Act. _ 
[3] We also ies appellants’ 
argument that it. was improper to 


issue a patent to the State without — 


including a proviso prohibiting the 
‘State from reconveying acquired 


‘mineral interests. Section 6(i) of 


the Statehood Act provides that 


_ grants of mineral lands to-the State 
-are made upon the condition that - 


_ call subsequent State conveyances of 
the mineral lands shall be subject to 

| and contain a reservation to the 
State of all of the minerals in the 

_ lands so conveyed. All lands or min- 
-erals disposed of contrary to the 
- -provision are to be forfeited to the 
“United States by. appropriate pro- 
-ceedings instituted by the United 

_ States Attorney General. Again we. 
note that the Act does not require 


- that federal patents. to the State in-| 


a -eludé a, proviso to the above effect. 
_ Rather, it is subsequent State con- 
‘veyances which must contain-a res- 


DEPARTMENT OF “THE: INTERIOR 


(82 LD. 


3 anon for angen Adherence to. 
this requirement of the Act is ade- 


quately assured by the fact that the 


laws of the United States are the | 


supreme law of the land, and state 
action in contravention can be set 
aside. Lee v. Florida, 392 U. S. BiB, 
385-86 (1968). | 
_ Appellants next contend that the 

filing of their oil and gas lease offer 
segregated the land from all other 
forms of appropriation and created 
priority rights for them superior 
to the subsequent selection by the — 
State. Appellants urge that the lan- 
guage within section 6(b) of the — 
Statehood Act which protects “any 
valid existing claim, location, or — 
entry under the laws of the United | 
States,” applies to oil and gas lease 
offers filed pursuant. to the Mineral 
Leasing Act of 1920. Appellants 
argue that once their oil and gas — 
lease offer was filed, the lands de- — 
scribed therein were no longer ya. 
cant, unappropriated and unre- 
served” lands. available for ‘State 


selection in accordance with section 
_ 6(b) of the Statehood. Act. Appel- 
lants additionally urge that their 


oil and gas lease offer is encom- 
passed by the exception provided 
for in section 6(g) of the State- 
hood Act, which ‘provides in bare 
that: 


* + * [T]he State of Aisa a have 
a preferred. right of selection, subject to 


the requirements of this Act, except as 


against prior existing valid rights. or as _ 
against equitable claims Subject te allow- 


ance and confirmation. Such preferred 


right shall have: precedence. ** * but 
not over other preference rights now con- 
ferred by law: * *-* | : - oe 


ir4], 
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“Tay In Schevién - v. Hickel, 419 
F.9d 663 (D.C. Cir. 1969), af’g 


Charles Schraier, A-30814 (Nov. 21, _ 


1967), the Court considered the 
arguments ‘raised by appellants in 
this case.. The Court concluded that 


the language in section 6(b) ‘of the | 


Alaska ‘Statehiood Act providing for 
‘recognition of valid’ existing claims 
‘did not apply to.an oil and gas lease 


offer filed pursuant to the Mineral 
Leasing Act. The Court stated’ oe 


following at 666-67 : 


: language in §.6(b).:is , inapplteable ie 
‘This, ns es ) ‘in Schraier is inapposite to the pres- 


‘ent case. Appellants argue that the : 
Court failed’ to ‘consider - the. long | 


toe an application. for an oil and gas lease 


under the Mineral Leasing Act of 1920. 


That ‘Act provides ‘that lands ‘subject to 
‘disposition : wuder'‘the Act, which..are be- 
-lieved:to-contain oil:or' gas’ deposits, “may 


-be leased.-by. the Secretary of the In- . 
terior.” The..Act directed that if a lease. 
was issued, it-had to. go to the first quali- 
fied applicant, but “it left. the Secretary 
‘discretion. to refuse to. issue any lease at 


all ona’ given tract.” Udall v. ‘Tallman, 
$80 U:S. 1,4, 85 8. Ct. 792;.13 L. ‘Ed. 2d 
‘616 (1965)... [Footnote omitted:] The fact 


thatthe Bureau published a- notice that. 
it. would .receive :offers to lease did not 


preclude a later exercise | of discretion to 
decline to lease. An. application for lease, 


even. though. first in time or drawn by lot 


‘from -among ‘simultaneous offers, is . a 
hope, or perhaps espereem rather than 
a-claim. 
* Se re “4 


“An” applicant: ‘under the “Mineral Téa 


“ing ‘Act may have. the. further. right to'a. 


| lease where he is:entitled:to a lease over 
| anyone else under the law and ‘the Sec- 
retary has exercised his discretion to ex- 
‘ecute a Tease. ‘[ Footnote omitted. ] But his 
“proposal | ‘does not» rise to the level of 
“claim?” or “right” within the saving 
-cléuse of the Statehood. Act. where there 
has been no such determination to lease. 


freeze, 
Schraier, nor did: the: Court eae 7 


The. Coast Bice concluded: at 


667-68 that: ‘an oil and gas lease offer 


did not fall within the “existing 


valid rights” or “equitable claims”. 
exception provided in section 6(g) 

of the Statehood Act. The Court in- 
terpreted the exception as applying 7 
‘to those persons who would lose'per-_ 
mits already granted, ‘who owned 


valuable: improvements on the land, 
or where there was some other form — 
of physical possession or improve- 


ment made pursuant to law. 


Appellants urge that the holding ~ 


line of decisions of the Department | 


of the Interior which allegedly hold. 
that an application for an°oil and ~ 
gas permit: or lease segregates: the 
Tond from adverse - appropriation | 
-and: that an applicant has a: priority | 
Tight over any. adverse Interest 


thereafter sought to be initiated. 


Appellants also argue'that P:L.O. 
4582, which allegedly protected and _ 
“preserved appellants’ oil and gas 


lease offer for: the duration of the 
-was -tiot considered. in 


43 CFR 2627.3(b) (2), which al- 


legedly provides for the: re] jection. of — 


a. ‘State: selection to the: extent ‘that. | 


the lands are included within a, prior 
coil and -gas ‘lease application. 
Finally, appellants urge that. the . 
Court did not: consider the. State.of _ 
Alaska’s: regulation § 517. Q1(a) ‘of 

Subchapter 1, Chapter 5, Division 
of Lands, of the State Department 
vof: Natural Resources, which ex- 


- +guch leases: 
‘be more comprehensive, it is deemed pertinent 
‘to add, although the precise question was not 


eee: presely recognizes and Sotieme Ge 
rights of pending priority federal - 


lease offerors to the issuance of non- 


-competitive oil and gas leases in the 
absence of classification of the land . 


as competitive. 


Again we are neue by ay ap- 


a pellants’ arguments. ‘The numerous 
Departmental cases relied upon by 


appellants do not support . their’ 


.. proposition that an application for 
an oil and gas lease segregates the 


 dand from all other conflicting ap- _ 


_propriations. The cases cited by ap- 
_ pellants have to do with issued oil 
and gas leases and permits which 


were considered to be. interests in- 


~ public land under the laws. of the 


i United States, which appropriated , 
the land to private use, and pre- 


cluded subsequent acquisition until 
the interest was officially canceled 
and removed. See, ¢g., Luta 7. 
Pressey, 60 I:D. 101, 102 (1947), 
and cases cited therein” = 


Next appellants urge that: ‘the 


| ‘Court i in Schrater failed to consider 


the “vested right” granted to an oil 


and gas lease offeror under P.L.O. 
_ 4582. Section 2 of the order provided 
in part that. all oil and gas lease 


a 1 Appellants pines: considerable reliance 
“upon Soliciter’s Opinion, 55 LD. 205, 201) 
{1935), wherein the Solicitor discussed what 
constituted an “existing valid right” protected 


‘in. a& Sayings provision of a temporary with-- 
_ drawal. Contrary to appellants’ assertion, the - 


-"olicitor did not include mineral lease applica- 
_.tions within this category. Rather, he simply 
noted that the particular withdrawal did not 
“specifically preclude discretionary issuance of 
“In order that this. opinion. may 


submitted, that permits and leases may be 

“granted under the Mineral Leasing Act * * * 
for the. withdrawn Jands * * -*,” (Italics 
~~ added.) 4 
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oltre then. pending before the De- 


partment would be given the same 
status ‘and consideration, upon en- 
actment of the 


Alaska Native 
Claims Settlement Act, as though 
there had been no intervening peri- 


od. Section 8 of the order provided 


that the State of Alaska would, sub- 
ject to the provisions of section 2, 
have preferred rights. of ‘selection © 
pursuant to the Alaska Statehood | 
Act. : 2 
[5] Contrary. to appsilanis: as- 
sertion, P.L.O. 4582 did not vest ap- 
pellants with a right toa lease upon 


the expiration of the withdrawal. 
‘The order simply assured them that 
their lease offer would be given the 
same priority “status and consid- 
eration” if the Department, in its 


discretion, decided to issue any lease 


at all. Vance W. Phillips, supra, 


modified, Vance W. Phillips, 19 
IBLA 211 (1975) ; George-E. Uter- 


mohle, Jr., 3 IBLA 94 (1971). The 
Department, however, has exercised 
its discretion in this area by deter- 


mining that an oil and. gas lease ~ 


offer will be rejected to the extent 
of a conflict: with a tentatively ap- 


proved Alaska State selection appli- 
cation, eventhough the lease offer 
was filed before the selection ap- 


plication. Union: Oil Co. of Cali-- a 
fornia, A-29907 (Feb. 20, 1964). 


This policy is reflected in 43 CFR 
2627.38 (b) (2), which appellants er- 

roneously interpret as providing for | 
the rejection of a State selection to 


the extent that. the lands are in- 
cluded: within a prior oil and gas 
‘lease offer. The. cited regulation 
, provides ‘in’ part: 


| Ay - 


eee ‘Conflicting apilicationé and offers. 
“a for mineral ledses-and permits, except for » 
. preference right applicants, filed pursu- 


aut to the Mineral Leasing Act, whether 
filed prior to, _simultaneously with, Or 


after the filing of a selection under this” 


“part will be: rejected when and if the 
_ selection is tentatively approved by the 
. authorized officer of the Bureau of Land 
. Management * * *, 


In accordance with this ‘regulation. 


{and its predecessor 48 CFR 76.12 


z (b).) the. Department. has consist-. | 


ently; held that an oil and gas lease 


offer must: be rejected when ap-. 


| ‘proval is given toa subsequently 
. filed State selection. Duncan Miller, 
supra; Haruyuki Yamane, 19 IBLA 
820. (1975); Kolana, Rockar, 19 
IBLA 204 (1975) ; Lloyd W. Levi, 
19 IBLA.201 ( 1975) ; Standard Oil 


Go. of California, ral ID. 1,2 n.2. 


(1964); Union Oil Co. a Cali- 
fornia, supra; Violet Goresen, A- 
29968 (Apr. 24, 1963) ; J. L. Me- 
Carrey, Jr, A-28436 (Nov. 14, 
—- 1960); ‘of Mountoineering Club of 
-- Alaska, 19 IBLA 198 (1975) ; Crip- 
ple Oreck Coal Co. 70 ID. 451 


(1963). Accordingly, we reject ap- 
_pellants’ argument that the regula- 


tion requires rejection of a State 
‘selection to the extent that the lands 


‘are included. -within a prior oil and | 


gas lease offer. _ 
Appellants argue in ‘the coe 


tive that while they may not have 


a vested right to a. noncompetitive _ 
‘oil and gas lease offers, which does not apply 


in this case, can be found in section 6 of the 
Act of July 8, 1958, 72 -Stat. 322. See | 
Me@reghar Land Co., 67 ID. 81 (1960); — 
Zena L..Cochran, A-28297 (June B): 990y>> | 
-Pexco, ‘Ine., 66 L.D. 152 (1959). 
- For examples: of preférence rights con- — 
ferred by law, see, ¢.g., 30 U.S.C. §§ 228, 229, 


lease, they do come under the “pref- 


erence right” exception in 43 CFR. 


_ 2627.3 (b) (2), as they contend that 


the Mineral Leasing Act. confers : 
upon them a “statutory preference — 
right” to a noncompetitive lease. 
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‘Again’ we reject appellaiitar’ argu- 
“ment as having no merit. The pref- 
“erence rights referred to in the 1 reg- 
ulation do not include oil and gas 


lease offers. In William J. Howe, 
A~26205 (August 28, 1951), ‘the De-- 
partment: described the legal dis- - 


tinction between an existing oil and | 


gas lessee who had a “preferénce . 


right” to a new: lease, as opposed to 


an oil and gas lease offeror who sim- — 
ply gained a “statutory priority _ 
right” as the first qualified appli- 

cant in the event the Department de- 


cided to issue a lease, Appellants’ : 

application falls within the latter 
category.’ This distinction is further 
buttressed in Schrater v. Hickel, 


supra at 667-68, where the Court re- 


fused to consider petitioner’ soiland | 
gas lease offer as coming within the 


exception in section 6(g) of the 
Statehood Act for “preference 


rights now conferred by law.” ® Ac- 


cordingly, . we conclude that no 7 
rights of appellants. were in any 


way violated by issuance of the pa- 


tent to the State of Alaska. | | 
Appellants next urge that the 


BLM file for the State’s selection 
fails to disclose approval by the — 


President or his designated. repre- — 
sentative as required by section 6(b) 


of the Statehood Act. In the final 
DEVI: of section 6 (b), pe is the | 


2A eculne ee right” exception: for - 


262, 272, 282, ee see also 43 _ CFR. 


ee tat 


requirement that no ieeiseian aril 7 
_ order dated Aug. 11,1961. Tentative 


and final approvals were given. hy | 
~ the Director, BLM. ; | 


be. made in. the area north and west 


of the N ational Defense. Withdraw- | 
- al Line established by section 10 (b). | 
of the Act, without, approval of.the | 


_ President: or. his. designated repre- 


sentative, The: State’ s selection in 
this: case: is. ineluded within that. 


area. ue oF ge ; 
ae re terms of Executive 


Onder No. 10950, 26 FR 5787 (June 


cor. -1961),. the: Secretary of the In- 
“Yerior : was; designated to exercise 
_the authority vested in the Presi- 
~ dent to approve selections of land in 
. this: area, provided the Secretary of 
Defense, or his designee, concurred 


in the proposals. The final para-_ 


graph of the Executive Order reads 
‘as. follows: mee ; 
AS the Secretary of the Interior may 


. direct, the Under Secretary of the In- 
terior, an Assistant Secretary of the In- 


terior, the Director. of the Bureau. of. 
' Land 2 Management, or the Operations Su-- 


'pervisors of the Bureau of Land Manage- 
“ment in Alaska are severally authorized 
.to exercise the authority vested in the 
Secretary. by this order.. 

- By order: published i in 26 FR 7303 
(Aug. 11, 1961), the Secretary of 
the Interior delegated his authority 


-to the Under Secretary and Assist- 


ant Secretaries, severally, 


On January 10, 1969, the State | 


- which states. in part the. following : 
order published 4n the. ‘Federal Register on — 


Office transmitted copies of the 
- Aug. 11,:1961 (26: BR. 7303), the Secretary 


_ State’s selection application to. the _ 


"designee of the Secretary. of Defense 
and to the Director, BLM. By letter 


_ dated. Aug. 15, 1971, the Defense De- 
~ partment approved State selection z 


of the land. The BLM file, however, 


“does not contain evidence of. approv- | 
al Bye! the Peerary of. the Interior 
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gation: powers. 
- :§ 235.1.1. The Director’s-general. delegation is 
; limited by § 235.1.2(2) which states that the 
* Director is not delegated any authority regard-. 


origin al.) 
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or oy any of his delemntés mndés the 


Appellants. ‘have requested that 


the-Department recommend that-ac- 
tion be taken to cancel the. patent. 
_ We note first that there. is apre- 
| sumption that all cue aaeee re- 


4The Board has: been unable ‘to find any fieies | 


7 gation which. grants the Director, BLM, the 
authority to approve selections in. the ‘subject 
‘area. We do. not believe that such: ‘authority 


is included within the Director’s: general dele- 
See Departmental Manucat 


ing, “any action to be taken. with the approval 


. or concurrence of. the President, or the head 
of any department or independent, agency of 
- the Government.” - 


-We also note that. section | 200.1. 4. Of. the 
Departmental Manual states ‘the. following: 
“Authority of the. Secretary to Delegate.: The 
Secretary of the Interior has: broad. power -to 


: delegate | his authority. However, nothing dn? 
~ this ‘Delegation Series empowers any: ‘officer, 
_ or employee of the Department to exercise 


authority which the Seerétary by the terms 
of the legislation, - Executive Order or other 


- source of authority may not delegate. Thus, _ 


authority given to the President by law and 
delegated to the Secretary by Executive Order _ 
cannot be redelegated except as provided in 


the Executive Order. If the Executive Order - 
. ‘confines redelegation to specified officers * * 
_ these specific positions and authorities must 
_ be referred to in the redetegation. | 
(Italics: ‘added. )- 


een 


Also, we take administrative: notice of a 


_ memorandum to the State Director, Alaska, 
from the Acting Chief, Division of. Lands: and 
Recreation, BLM, dated September 13, 1961, — 


“TBly 


delegated his. authority to the Under Secretary 
and the Assistant Secretaries severally. * * * 
At present, . authority to approve selections 
north of the ‘PYX Line’. [National - ‘Defense - 
‘Withdrawal Line] has not been. delegated. to 
the Director,. Bureau of Land Management. 
Until: such time as a delegation is: made, we 


: must. obtain the approval: of. the. Office of the 
: Secretary along. with: the’ concurrence of the | 


a ee ae 


Department of. Defense. oUtelies ine 


sail by law had been taken before 


patent issued to the State. Maawell 
| Land-Grant Case, 121 U.S. 325, 381— 


82. “(1887 y. However, assuming a” 
quenido, that a mistake: in authoriza- 


tion does exist in the present case, 


the issue before the Board is 
whether the Department should 
recommend to the Attorney General 
that suit be ‘brought. to cancel the 


pateiit. Moore v. Robbins, 96 U.S. 


580.(1877) ; Bryan N. Johnson, 15 


—IBLA 19, 21.(1974); Charles Kik, 


A-27872 (Dec. 1, 1959). The De- 


partment will not ordinarily rec- 


ommend that the Attorney General 
initiate suit to cancel a patent, un- 
less: (1) the Government has an in- 
terest: In the remedy by reason of its 
interest in the land ; (2) the interest 
_ of some party to whom the Govern- 
ment:is under obligation has. suf- 
fered’ by: issuance oft the patent; (3). 


the duty of the Government to the: 
- people so requires; or (4) signifi- 
-eant equitable considerations are in- 
volved: United States v. San Jacinto 


Tin Co., 125 U.S. 273 (1887) ; Bryan 
N. Johnson, supra; Dorothy H. 


 Marsh;9 TBLA 113, 115 (19738). As _ 
the: Goverment 1s andes no obliga- 


tion to appellants, we do not believe 


this case falls within category. (2)5, 
nor are any of the other categories 
Accord-. : 


pertinent to appellants. 
ingly, we find no basis for recom- 


-. mending that suit be initiated -to 


- cancel the patent. However, we do 
recommend that the BLM make cer- 


tain that. proper approval was made 
pursuant to séction 6(b) of the 
Alaska Statehood Act. Ifa mistake 7 


did occur, the Department may, in 
a 879-465-755 


“RICHARD Ww. ROWE, DANIEL. GAUDIANE 
| April 24, 1975 | 


letter to Maurice H. 


188 


alternative to recommending cancel- | 
7 lation of the patent, either properly 


ratify the prior authorization, issue 


-a new patent, or take other action 
which is: appropriate under the cir- 


cumstances.> 
[6] Finally, we turn to , appel- 


_ lants’ remaining argument, namely, 
that under regulations promulgated 
by the State of Alaska, the State is 
| required to issue a noncompetitive 


oil'and gas:lease to appellants based 


‘upon their priority offer filed pursu- 
ant to the Mineral Leasing Act of 
1920. As correctly noted in the State. 
Office decision, after the stibject - 
_ lands were patented to the State, the 


Department lost jurisdiction over . 
the lands. fouss J pe aay A 


5We note that if an error aid occur,. it. 
appears to be a minor one in nature, The 


approval requirement in section 6(b) of the — 


Statehood Act is for .the benefit of the | 
Department of Defense. . That. ‘Department 
considered the merits of the selection and 
concurred in its approval. As stated in a 

Stans, Director, Bureau — 
of the Budget,. from Acting Secretary of the 
Interior, Elmer F.. Bennett, dated Novem- — 
ber 16, 1960: “The establishment of this. 


national defense area, of course, is designed to 


give. the military departments a freer hand in. 


planning the defenses of Alaska and of the . 


entire United States. Oe TT in point 


. of fact the land desired for selection by the . 

State is. militarily unimportant, the State 
- should be allowed to select it everything being 
~ equal.:. The strategic value of the land is best 


determinable by the. military. department con- 
cerned. It is believed, therefore, that the ques- 


tion whether in -any, ease a: State selection 
‘should be allowed for lands within the segre- . 
- gated area should be: addressed: by the Depart- 
. ment of the Interior; which administers: the 
land, to the Department of Defense. If the 
‘determination. is not. adverse. to Selection, 


approval can be secured without further re- 
ferral.” Assuming the Department concludes © 


that the mistake (if it exists) does: not. merit 
‘Departmental correction, the State of. Alaska 


may. decide. to. take: action: in order to. remove 


any cloud which may. exist. On its title to the 
lands: See: MeGarrahan ve - Mining Co., 96 U. 8. 


816 (1877). 


79, 80 (1974); Bryan N. Johnson, 


- supra; R. LE. Puckett, 14 TBLA 128, 
130 (1973) ; Pewco, Inc., 66 ID. 152, 


"154. (1959). If appellants wish to 


continue their efforts to acquire an 


_ oiland gas lease on the subject lands, . 
_ they must pursue their request with 
the State of Alaska in accordance 


with the laws of that State. 
Therefore, pursuant to the au- 


: thority delegated to the Board: of 


. Land Appeals by the Secretary of 
_ the Interior, 43 CFR 4.1, the deci- 
sion ‘below 1 1S affirmed. -_ 


: “Martin Rrrvo, y 
‘Adnmunistrative J mage 


We CONOUR: 


| -Dovenas E. rleronaes | 


| » Administrative Judge. 


| -Epwarp W. Srumrne, a 
| i an ta Lc Le Ha 


| ADMINISTRATIVE APPEAL OF 
| ou AND TOPSSEH COMBS 


: 7 Wat | 
* ae - COMMISSIONER OF INDIAN. 
= _ AFFAIRS. | 
a a IBIA aT 
~ Decided April 28, 1995 


. Apes: Eoin an administrative deci- | 
_ sion of. the Commissioner of Indian 
| “Affairs, affirming the decision of the 


Acting Ares, Director, cas ae Ofice. 


Affirmed, 


3 . “Adiinishe tise. Procedure: Admin- | 


a istrative Procedure Act—Administra- 


DEPARTMENT OF. THE ‘INTERIOR 
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tive Procedure: Administrative Re- 
_ view—Administrative Procedure: Ini- 
tial Decision—Administrative Proce- 
dure: 


Substantial Evidence 


The aithuitibe:. findings | and decision of : 


the administrative law ‘judge: adopted by 


the Commissioner of Indian Affairs will 
not be set aside. upon administrative re- 


view where they are frumparted by sub- 


| stantial evidence. | 


APPEARANCES: Gary Niles 5 Kimble, 
Esq., for appellant, Mary Ann Topsseh 


(Combs) ; Edward LL. Meredith, Esq. —_ 


tor Bureau of Indian Affairs, 


- OPINION BY. 


‘ ADMINISTRA TIVE JUDGE 


SABA GH i 


INTERIOR BOARD OF 
INDIAN APPEALS — 


This matter. comes. before. the _ 


Board on an appeal from the deci- 
. sion of the Commissioner of Indian . 


Affairs adopting the findings and 


recommendations of Administrative 
Law Judge Frances C. Elge, after 
an adversary hearing held on De- _ 
-cember 12, 1973, at the Flathead 
Agency, Ronan, Montana, and atf- 


firming the decision of. the Acting © 


Area Director, Billings Area Office. - 


The appeal is brought on the 


grounds the decision of the Com- _ 
“missioner is contrary to the facts 
_and evidence as presented at the ad- 
ministrative 
contends that her moneys were dis- 


hearing. Appellant | 


bursed contrary to her intent con- 


stituting a breach of the fiduciary 


relation, which existed between the 


asap 


ADMINISTRATIVE APPEAL OF MARY: ANN TOPSSEH COMBS 


Cr HEAD ALLOTTEE NO. 1648) V. COMMISSIONER OF 
a "INDIAN AFFAIRS oe ae 


‘cipal: and - the then ‘Superin- 


tendent,- ‘Harold D. Roberson. | 
These contentions im essence are 


‘similar to those raised at the hear- | 


ing afforded the appellant and again 


‘in a memorandum preliminary to 


‘the issuance of the Commissioner's 
decision. 


Having revie fad the record, in- | 3 
Li g wv _ADMINTSTRATIVE. LAW focae C/O BUREAU 


of INDIAN AFFAIRS a MoNTANA , 
59101 ‘ Feat | 


cluding 127 pages of transcript of 


testimony taken at a hearing where 
all interested parties. were repre- 


sented by learned counsel, and briefs 
of appellant and appellees, the 
- Board finds that the appellant has 
shown no reason why the findings 
of fact, conclusions of law, and rec- 
ommended decision of Administra- 
tive Law Judge Elge adopted by 
the Commissioner of Indian Affairs 
should not be affirmed. . , | 
[1] We hold that there is sub- 
stantial evidence. in the record to 
support the findings and recom- 
‘mended decision, of the Administra- 


tive Law Judge adopted by the 


: Commissioner of Indian Affairs. We 

‘adopt Judge Elge’ s decision at- 
tached hereto. 

NOW, THEREFORE. te ace 


: of the. authority délecated to the 


Board of Indian Appeals by the 
“Secretary of the Interior, 211 DM 


13.7 and.43 CFR 4.1 (2), the appeal 


is hereby dismissed and the decision 
of the Commissioner of Indian At- 
| fairs is AFFIRMED. | 


“Mrrcnern J. Sanacn, 


. Administrative J fudge. 


Aprit 28,. 1975 =. 
Wn CoNCcUR: oe 
Daa. Métcan. a 


Chief Admimstrative J wdge. 


Avpxanper H. Witson, 


semen J oe 


July 9, 1974 : 


; ADMINISTRATIVE AppraL (For REFunp) | 


or Mary Ann TopssrH (Comas), Frat- 


HEAD ALLOTTEE 1648, From A DECISION OF 


THE Brotuves AREA Dreecros, ‘Bureau oF 


Iypran Awrarrs. 


he ‘Frnpines: AND RECOMMENDED Decist0w. 


1. By order of August. 21,: 1973,. issued 
‘by the then Acting Chief Administrative | 


-Law Judge William Fauver, Office of 


‘ 


Hearings and Appeals,. Arlington, Vir- 
ginia, the undersigned was designated to | 


conduct a hearing in the appeal in cap- 
tion, to provide a transcript - thereof to 
become a part of:the record together with — 
documentary evidence admitted or ten- — 
‘dered at the hearing, and to issue findings. 


of fact and a. recommended decision to — 


‘be transmitted to the Assistant Secretary 
for 
July 1, 1974, ‘the undersigned. was di- - 
-vected to transmit the record with the 

findings and recommended decision to the © 
-Commissioner of Indian Affairs. — De 


Indian. Affairs. By: modification ‘of 


. 2, A hearing was duly. held at the Flat- | 
head Indian Agency at Ronan,. Montana, 


on December 12,-1973. Mary Ann. Topsseb . 


.. (Combs),-. hereinafter’ referred: to as. ithe : 


Esq., 
~ Office. . 


appellant, was represented by Gary Niles 
_ Kimble, Esq., of Missoula, Montana. The | 
-Billings Area Office and the Flathead In- 
dian Agency, Bureau of Indian Affairs, 


were represented by Hdward L. Meredith, | 
of the. anes Field Solicitor’s 7 
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3. The appellant, a Salish idian: is 


a member of the Confederated Salish ‘and 


Kootenai Tribes. of the Flathead Indian 
Reservation and, at the time of the trans- 
action involved in this case, was ninety 
years old. She does not read nor write. 


“FACTS 


4. In November 1972 
ceived a check from the Bureau of Indian 
Affairs for $16, 823.85, proceeds from the 
gale of her own 80-acre allotment 1684 


to the. Confederated Salish and ‘Kootenai 
‘Tribes. On November’ 28, 1972, the aippel- 


lant, with the: check-in her possession, 
- traveled from her home near Arlee, Mon- 


tana, to the Flathead Indian Agency at - 
2 Ronan, Montana, with Mrs. Cecelia Van- 


derberg, a neighbor. With Mrs. Vander- 


berg: present, she | discussed with Flathead 


Agency personnel, including the Super- 


intendent, Mr. Harold D. Roberson, the 
' matter‘of' disposition of the:check. At. the 


conclusion of ‘the discussions, the check 
was deposited to the eredit of the appel- 
lant’s individual Indiazi account which 
is administered by t the Bureau of Indian 
Affairs. 

5. After preparation, Sceuition he the 


for, the amount ‘of the eheck was distrib- 


uted to ten of the appellant's grandchil- 


| “dren and one great grandchild, an elev- 
~ enth thereof each. The appellant retained 
‘a ‘twelfth ‘of such amount. A- check. for 


“that share, $1,401:98, was mailed to the 


; appellant. Each: of. ‘the recipients owned 
. an. ‘undivided: fractional. interest: in Fiat- 

“head allotment 1647; that of Louie Tops- 
seh (Combs), the late husband ‘of the 
appellant and progenitor’ of the recipi- 
e ents. (Exhibit 3.) 

-6.:On December 22, 1972, the. appellant, 
“her son Abel ‘Combs “Topsseh, and her at- 
_ torney ‘Mr. Kimble visited the Superin- 
- tendent at the Flathead Indian - Agency, 
‘informing the Superintendent that the 
appellant, had. not‘ intended ‘to: give the 


| ‘money* ‘to. “the recipients; that she had | 


intended to“buy itheir shares in the Louie 


-Topsseh - (Combs) allotment 1647 with — 


OF” aod DEPARTMENT | OF THE 


, the appellant re- 
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such “payments. ‘On Deconber 26, 1972, 
the ‘Superintendent | wrote to the appel- 
~~ lant’s counsel describing the transaction 
and, among. other things, stating: 
are convinced it was Mrs. Combs’ intent 
on November 28 to make an outright gift. 


“We 


to the persons indicated.” | . | 
4%. By letter of April 4, 1973, the ‘appel-- 

lant’s counsel filed an appeal with the 

Area Director, Billings Area Office, Bu- 


reau of Indian Affairs. By letter of. May 3 


1973, the Area Ditector affirmed the ac- 
tion of the Flathead Indian Agency. Su- 
perintendent. This appeal of that decision — 
was taken: by letter of May 17, 1973, to- 


_the Commissioner of Indian Affairs. 


8. The sole issue in- thig appeal is. . 
whether, ‘on. November 28, 1972, ‘the ‘appel- 


lant intended (1) gifts of money to the- 
recipients. or (2) the payment of such 


money in consideration for ‘the purchase 
of the recipients’ interests in the Louie- 
pone (Combs) allotment. 


DISCUSSION OF EVIDENCE 


- 9. -On-November 28, 1972, the sppeliane 
went to the home of Cecelia Vanderberg,. | 
her neighbor. She had with her the check | 
for $16,823.85. She asked Mrs. Vanderberg- 


appellant, and approval by ‘the Superin- — to write a letter for her to the Super-- 


‘tendent of appropriate applications there- — 


intendent. to. give the money to “these- 
children that hadn’t. received anything- 
when their grandfather Louie died.” Mrs. 
Vanderberg ‘stated that the appellant was. - 


| ‘referring to her gr andchildren. Tr. 66, 67. — 
“Mrs. Vanderberg then told the appellant’ 


that she and her husband were going to- 
the Agency and that, if the appellant de-- 
sired, she could “come with us and we'll 
just go in and See about it.” Mr. and: Mrs. 

Vanderberg ‘and the appellant then pro-- : 
ceeded to the Flathead. Indian. Agency in 
the Vanderberg automobile. (Tr. 66..) Mrs... 
Vanderberg further testified that the ap- 
pellant | said nothing about wanting to- 


buy land; that all the appellant: said to- 
her was to give this to the children: that 


when they got ‘to the Agency office they . 
talked to Fileen Decker and ‘Frenchy: 
Burland (both realty specialists at the- 


Flathead Agency); that Frenchy called 


in Superintendent Roberson and talked: 
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rs hirh; that. he eae that the Super-_ , 
~ ftendent advised the appellant that. she 


-could handle the matter herself but that 
the appellant wanted: it done through the 
Agency; that the appellant did not want 


Bob Matt (surviving husband of appel- 
jant’s deceased granddaughter Teresa. 
Delphine Matt) to get any of it. for the 


reason that, when Bob Matt’s: wife Teresa 


“was killed (mother of Ramona Plant, one 
of the recipients of the money: involved), 
Bob Matt did not give his 
daughter Ramona: any of the insurance 
recovery ; that. said alleged deprivation . 
was appellant’s reason for giving Ramona . 


-allegedly 


‘a share. (Tr: 68.) . 
10. Mrs. Vanderberg, also -a member of 


‘the Flathead Tribes, has been a neighbor — 


_ of the appellant for 86 years. She speaks 
- only the English language. She. stated 
‘that the appellant lived right across the 
‘road, about a quarter of a mile from the 


‘Vanderberg home (Tr. 65); ; that appel- 


Jant would come to her home.when she 
wanted a letter writteri; that Mrs. 
_. derberg or her daughters. would: write 
letters. for the appellant; and. that 
through the years she had always under- 


‘stood the appellant; and that the appel- 
ete understood her and her family.. (Tr. 


, 15, T6.) 


ie Mrs. Vanderberg did not eeseniber | 


‘the Superintendent's asking the appellant 
about , whether the appellant wane to 
‘buy land. 


12. When. Mrs. Vanderbeie and the ap- 
‘pellanit came to the Agency office on. Nov- | 


‘ember 28, 1972, they -proceeded to the 
small office of Francis O. (Frenchy) Bur- 
Iand and Mrs. Bileen Decker. Both -Mr. 
- Burland and Mrs. 
of the Flathead ‘Tribes ; 
Stands or speaks. the Indian language. 

_ 18. Mr. Burland testified that Mrs. Van- 


_ derberg spoke first, stating that the ap- 
pellant wished to distribute money, rep- 


~ resented by. the check in the appellant’s 


possession, _to.her. grandchildren ; that he 4 
advised Mrs, Vanderberg that he thought 


sponded, 
land; I don’t need the. money. » (Tr. 80, 


_ adding, 
Mr. Burland felt no need to get an inter- 


Van-) 


appellant stated, 


“Decker are members 
“neither under- 


the ‘aposieat was going to. buy. property ; ze 8 
that Mrs. Vanderberg and the. appellant. 
talked briefly, Mrs. Vanderberg asking 


the appellant if she was going to. buy. . | 


“this property” and that the: appellant re- 
“I’m too old. I don’t need, the: 


85, 87) ; that Mr. Burland, not knowing. 
whether the money could be distributed | 


_ by the Ageney, requested Mr. Roberson. 


to join the group to. listen to what. the 
appellant had to say; that Mr. Roberson. 


asked her “you mean you don’t. want to. 
buy. the land?” and that she responded. 


that she did. not, that she wanted to give 


the money:to her grandchildren, where- 


upon Mr. Roberson advised her that she 
could take the-check to the bank and that 


- they would do it for ae: that the-appel- — 7 


she acleace ‘hie ern to do it, 
“That's what you’re here for.” 


preter because the appellant was speaking 


perfectly clear English. and appeared to 
understand exactly what he was, saying | 


to-her. (Tr. 80, 81.) 
14, Mr. Roberson’ Ss. testimony, With re- 


| Space to his participation in the. trans; . 


action, was corroborative of that given 


_by Mr. Burland. (Tr. 48, 44.) Additional-~ 


ly, Mr. Roberson recounted that-the ap- 


| pellant wanted the Agency to handle the 


matter for her so. that there would be a 


record of what 'she had done and that the . 
“I want them to have _ 


this for their share and leave me alone. aa 
He testified that both Mr. Burland and 
he specifically asked the appellant if she 


- wished to purchase the interests: these 


heirs held in the Louie Topsseh (Combs) 


. allotment, to which she. replied. in the 
negative, stating that she did not need ~~ 


any more. land because ‘she Was. too old; 


that he asked her more than once, “Are 
you sure you do not. want to buy. the _ 


land? Sd and. that each. ‘time he . Teceived . a 


negative reply either from. the appellant 


or from Mrs, Vanderberg. (Tr. 44.) Mr. 


_.. children, 
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Roberson then | solipiiaiented the appel- 


- Jant on her generosity and, with Mrs. 
_ Decker and the appellant, discussed dis- 


tribution of the money and the identity 
of the. recipients, appellant’s grandchil-. 
7 dren and | one great grandchild. Mr. Rober- 

son recalled ‘that the ‘appellant added: 
_. Ramona Plant, a great grandchild, to the 


list of recipients because “her parents 
never did anything for her.” (Tr. 53.) 


15. After the discussion, the appellant 
- was asked to come back after Iunch to 


_ give Mrs. Decker time to prepare docu- 
' ments. a al for eheckne the trans- 
action. | 

16. Mrs. Decker’s feaoud was -alinost 
identical to. that given by Mr. Roberson 
and Mr. Burland with respect to partici- 


. pants in the discussion of the tran'sac- ~ 
tion, questions asked, and replies given 


by the appellant, as recounted in para- 
graphs 13 and 14, supra. (See Tr. 92, 93.) 


_. Added was that, after the discussions, 


Mrs. Decker prepared documents for pay- 
ments of money to twelve recipients, one 


great granddaughter and eleven grand-— 
including Margaret .Topsseh 
the 


‘Pablo, appellant’s granddaughter, 
daughter of Abél Combs. Topsseh. When 
Mrs. Decker was reviewing the docu- 
ments with the appellant, Mrs. Decker 


read the name and amount for each re- 


cipient. When she read one for Margaret, 
— the appellant said, “No. Margaret’s dad 


> dg living. Abel is living.” She did not want | 


Margaret included. Rather than having 
_ eleven new forms prepared in a ‘larger 
amount to each, the appellant elected to 


_ keep $1,401.98, one share, for herself. (Tr, : 


46, 94.) 

~ 1%. When. the appellant teceived her 
check for one-twelfth of the land sale 
Money, She asked’ her son Abel Combs 
. Topsseh to take -her to- Missoula, Mon- 
tana, to. “take this check in, to go to the 
_ bank.” Mr, Topsseh looked at the check 
and asked the appellant, “Where’s the 


big check?” He testified that the appel- | 
lant answered that she had bought the. 


land pack, that she had given the check 
to the ‘Superintendent. Mr. 
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| 'Topsseh : 
further Stated that the appellant needs 


| as Lp. 


help. in maine 3 este such 3 as ‘puying a 


ear, He observed that “* * * sure she ~ 


needs help but she thinks she can do it, | 
you know.” He testified that she can’t talk . 
English too good. (Tr. 10.) — | 
18.-Mr. Topsseh ‘related that, after he 
learned of disposition of the big check, he | 
and the appellant went to the Agency to: _ 


see Mr. ‘Roberson about the transaction ;: 


that the appellant jumped up and told. 


~ him (Mr: Roberson), “If I want to give . 


that money away like that why I’d send | 


’em, you know, myself.” In response to: 


questioning by Mr. Kimble, concerning 
the meeting with the ene eee his: . 


further testimony was: 


| Q. Did. she use part English and ed 
Indian? 

A. Yes. She ‘uses, you know, she’s 
| oF Did. you have to interpret? 
A. No: I didn’t say nothing. Just let her- 
and Roberson fight it out. So that’s when | 
that happened, why I said, “Now you 
keep quiet. We’re going to go see a law- 


yer.” I try to tell her how to straighten - 


this up. 

19. Concerning purchasing of interests: 
in the Louie Topsseh (Combs) allotment: 
1647, it is established that, at the time 
of executing a deed in favor of the Con- . 


federated Salish and Kootenai Tribes for 
her. own 80-acre allotment,, within a: 
month prior to her receiving her check 


therefor, the appellant expressed to Mr. 
Burland that when she received the 
money “she wanted to; in turn, then pur- 
chase interests in. the land, in what I 
[Mr. Burland] assumed the land that she- 
was living on.” (Tr. 79.) It is also estab- 
lished that Mr. Topsseh had advised the 
Superintendent that he and his mother 


‘were going to buy the land back with the 


proceeds from the sale of her land. Tr; 8, 
51. Both Mr. Topsseh and Mr. Roberson | 


‘testified that, when Mr. Topsseh informed 


Mr..Roberson of the intention to purchase 
the land, Mr. Roberson told Mr. Topsseh 


that it will be her money and that she can 
do what she wants with it. (Tr. 7,.51.): 


- 20. In preparation for the. purchase of 


the interests in allotment 1647; Mr. Tops- 
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seh, in: early October 197 2, obtattied fom. 


Mr. Burland two applications to sell 
interests to the appellant, one for Ignace 


Adams and one for Robert Eugene Adams, 
so. that they or one of them could start 
the sale, Hach owned a 17/630 undivided 


interest in. the ‘Louie Topsseh Combs al- 


~ lotment. See Exhibit 3, continuation 


sheets 8, 4. No evidence was submitted as. _ 
to what thereafter transpired with re-_ 
spect to those applications. Mr. Burland 


- was not thereafter contacted about them, 
(Tr. 88, 20.) a 

21, Appellant's testimony, both in : Eng- 

lish and through an interpreter, except 


for her remembering that she received | 


her land sale check and that she made 


the November 28 trip to the Agency, was’ 


frequently unresponsive. With respect 
to the November 28, 1972, transaction at 


the Agency, she testified that upon ar-. 
rival at the Agency, “There were three. 


standing there, two ladies: and that 
agent;” that ske told him, 
see you about my land,” that “T eome to 
tell you I want to do for my land and why 
I got the money. There. are two, you 
-know, these two ladies; they look at each 


other and they seem to understand.” She. 
_. Stated that she told the Superintendent, - 
 “* * * T wanted to come and for-my land, 

I wanted to give my grandchildren share. 


for ‘their share from Louie;” that “she 
buys them people their share.” (Tr. 32.) 


She further stated that Mrs. Vandenberg 
said nothing during the discussions; that — 


she just stood by the door, when, in fact, 
‘Mrs. Vandenberg had sat beside the ap- 


pellant to assist her, albeit. alli in the Bng- 


lish language. (Tr. 38, 92.) — 


22. The testimony of Mr. Abel Tops- 


seh was that the appellent, his mother, 
lived in a log house on the Louie Topsseh 


(Combs) allotment 1647; that, with the 


money ‘received from the land sale, she 
wanted to buy the grandchildrén out so 
She would have it for herself; that after 
she received hér check. for one-twelfth of 
. her land sale money, she told him that she 

had bought the land with the “big check.” 


Lif come to: 


Mr. Toneseki was aide Sree during the 


_ November 28 transaction. Moreover, it is 
apparent even from his testimony, as well. . 
as that of others, that the appellant is-an ~ 


independent: person and likes to run her — 
own affairs; and that he opposed deals. 
she made, such as leasing land for con- 
siderations he deemed ee (Tr. 
125, 126.) | | | 
23. In anand of the contefition, that 


the appellant should not transact busi- 
ness. without the. assistance of an in- 
‘terpreter, appellant’s counsel took the 


testimony of. Father Edmund G. Robin- — 
Son, a- priest at St. Ignatius Mission.” 
Father Robinson stated his relationship 


- with the appellant to be that of a client 


to a priest. and of a friend to a friend ;. 


that he was in contact with the appel- . 
lant for two years ending. with the sum- 
mer of 1964, when he was transferred _ - 
to another location; and that he was — 
in contact with her again from the sum- | 
mer of 1968 to date. Father Robinson: 


contrasted her ability to understand and 


speak English in the earlier period with _ 
that ability during the later period of his - 


contacts with her. It was his observa- — 


tion that her hearing in the later years 


was considerably impaired; that the ap- 
pellant has a general understanding 
about the commonalities of life; that her. 


expression in English’ can be understood 
by someone who has known her but is - 


fragmented and broken in various ways; 


_ that he and the. appellant had had misun- 


derstandings about simple things on oc- 


easion when he had talked with her; that — 
a reasonable man would have to be ex- 
tremely prudent in dealing with a matter . 


of such magnitude (the transaction here _ 
involved) ; that he asked her twice to. 
explain the transaction and that she ad- 


~ vised him.that. she could not explain it. 


in English but could if ‘he understood 


Indian. He doubted her ability to for- | 
Inulate a transaction of that size. (‘Tr.. 


21, 22.) His main conversations with the 
appellant had been about everyday things.. 
His testimony is given little: weight in 
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: that his selatinehip was not of a busi- 
ings with Agency personnel. 


- 24. In addition to the participants in 
the transaction, Donna Rae Fuqua, lease 


clerk at the Flathead Agency, testified _ 
with respect.to the:appellant’s negotiat- 


-ing a lease on 20 acres of hay land-in 
March 1972, and of her and her lessee’s 
being in the Agency. during the instant 
hearing to prepare and execute a modi- 

- fication of the lease, execution. of such 

- modification having been prevented by 
- Mr. Abel Combs who thought the con- 
sideration inadequate. (Tr. 110, 123.) 
Mrs. Fuqua confirmed that the appellant 


could converse in English and convey. 


her wishes as to what she wanted. 
25. The Supervisory Social Services 


_ Representative at the Flathead Agency 
also testified that the appellant under-— 


“good English, could readily be understood, 


. and had the aie ae to handle her own 


affairs. . 
26. A factor in this ciattar is that from 


the time of ‘the ‘death of. Louie Topsseh 


Combs, Allottee 1647, the appellant had 


lived on his allotment; she and her son’ 


Abel had used the land, belonging to them 
and the other heirs, for farming and rais- 


..ing cattle; they made no payments for 


‘such use to the other heirs, except $17 
paid to Delphine Matt. The recipients 


of the money from the appellant’s land | 


sale were among those heirs. (Tr. 52, 


104,) It may have been the nonpayment . 


for such use that prompted the appel- 


lant’s distribution of funds to her favored 


’ descendants. 

27. After ‘the appellant and fey: son 
. Abel had employed-counsel, after the two 
with. their counsel had called on the 
Superintendent on December 22, 1972, and 
after the Superintendent’s 
eember 26, 1972, namely on or about 
February 1, 1973, according to the testi- 
mony of Superintendent Roberson, the ap- 
pellant walked into his office and told 


ier him, “oy want you to know that I’m not 


angry with you for what you’ ve done. You 
did what I wanted.” At the same meet- 
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_ ing, 
ness nature as were the appellant’s deal- 


letter of De-- 
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in English, die stated that. she 
wanted the Superintendent to know that 
(distribution of the money) was not a 
gift to. her heirs but that she wanted: 
them to have that as:a share of whatever © 
she had had or derived from. the: land. 
28. The Louie Topsseh - Combs. -Allot- 
ment 1647 is owned by 22 persons:in vary- 
ing, undivided fractional shares. The ap- 
pellant owns— one-third plus her dower . 
right; appellant’s son Abel ‘Topsseh. owns 
oue-sixth ; appellant's: “daughter” Mary. 
Topsseh .Felsman, -one-sixth. “Shares of 
these three, collectively, account for own- 
ership of two-thirds or 6624% of the al- 


lotment. Collectively, the shares of the _ 


recipients of the money here involved 
represent ownership. of 1938/7560 or: ap- 


‘proximately 2524 % thereof. The remain- 


ing shares, vested in eight owners. consti- 
tute 582/7560 or approximately 724% of 
the ownership. Exhibit 8, continuation 
sheets 3, 4.. Had appellant’s intent been | 
to purchase, it would seem that all ex- 
tant shareholders would have been in- 
cluded,. particularly an owner such as 
Robert Matt whom the appellant ob- - 


viously dislikes. (Tr. 52,68, 98.) | 
29. From Abel Topsseh’s testimony 


about the proposed purchase, it appears 
that his interest was greater than that of 
an agent for the appellant. First, he 
quoted the appellant as having told him, - 


on the day she received the land sale 


check, “I’m going to buy this 80: back 
from the grandchildren.” When referring 
to his getting forms from Frenchy Bur- 


land, and having been asked if he saw 


anyone else in the office, he stated, “Well | 
there was somebody else besides nin, I | 


~ don't know. Eileen knows that T. was 
talking because he gave me the form and. 
I told him that I was buying this land | 
back * * #,” 


(Tr. 6, 7.) When asked 
about talking with Mr. Robenson, Mr. 
Topsseh stated, “* * * I told him that. 
we was buying this land back, you know.” 
(Tr. 8.) [Italics supplied.]. Apparently | 
Mr. Topsseh planned to share in the bene-. 
fits of the appellant’s acquisition of land. 
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7 30. Considering the record as a whole; | 
I find. that a preponderance of -reliable, — 
probative, and substantial evidence estab- 


lishes that: 


(1) The appellant was not-and is ant a 
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| under disability, legal or otherwise; | 
(2) The appellant, to and including 
the date of the hearing in this matter, 


has been conducting business: affairs at — 


the “Flathead. Agency, with respect to 


which most communication has been in 
the English - language ; occasionally, the 
appellant requests the assistance of. an 


interpreter; : 

(3) Gecelia: -Vanderberg, appellant's 
neighbor, who has’ communicated. with the 
appellant frequently over the past 35. 


years, understood the appellant and the. 


- appellant understood Cecelia during all 


periods of conversation ou November 28, y? 
1972; 
(4) Mr: Burland, ‘Superintendent Rob-. 


| -erson;: ‘and. Mrs. Decker exercised great 
care to, and: did, ascertain the appellant’s 


intent ‘with respect to distribution of the : 
proceeds of appellant's land sale check 


in the amount of $16,823.35. . 


CONCLUSION - : 


At all times on November 28, 1972, it 


| was the intent of the appellant to divide 


Bogs the proceeds of. her land sale check,. 


supra, among ten of her grandchildren 


Fie % and. one. great. grandchild. without. receiy- 


ing land PADEE CRI in ieaSianee therefor. 


“RECOMMEN DATION i 


at is recommended that the May 3, — 
1973, decision of the Acting Director, 


‘Billings Area Office, Bureau of Indian 


Affairs (letter. of. May 3, 1978, to. Mr. 


| Gary. Niles Kimble), be affirmed. 


| Fraaivons C. Eitex, 
Administrative Law Judge. 


ADMINISTRATIVE APPEAL OF 
‘PAUL N. JACKSON 
Vv. 


“AREA DIRECTOR, ANADARKO, 
ET AL, 


Decided April29, 1975 


Appeal from an administrative. deci- - 
sion canceling lease, demanding pos- 


session of premises and demanding 


proceeds of 51 acres of wheat abba 


| therefrom. 


“Reversed and remanded: 


| ie Indian Lands: Leases and Permits: 


Violation: Damages — 


The measure of damages is governed pri- 


marily by applicable provisions of the | 
lease to the extent epeare’ and provided. 


therein. 


APPEARANCES: Virgil L. Upchurch, 


Attorney for Paul.N. Jackson, appel- 
lant; Ryland L. Rivas of the law firm 
of Pipestem, Rivas and Charloe, for 


‘Salome V. Nestell, et al., appellees ‘ 


, OPINION BY ~ 
ADMINISTRATIVE JUDGE | 
WILSON | 


INTERIOR BOARD OF 
INDIAN APPEALS 


Paul N. J ackson, hereinafter re~ 


| ferred to as appellant, through his. 


attorney, Virgil L. Upchurch, has 
appealed the September 5, 1974 de- 


- eision of the Acting Area ‘Director, | 
- Anadarko Area Office, affirming the 
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decision of August 5, 197 4, of Wil- : 
liam W. Grissom, Superintendent, | 


Anadarko | Anadarko, 
~ Oklahoma. ~ 


The Superintendent, in said 


Agency, — 


- decision of August 5,1974, canceled 
the appellant’s lease, demanded pos- 
‘session of the premises, and de- 
~-manded the proceeds of 51 acres OL: 
wheat harvested eI wheat crop 1D 


aneeD ass). 


, According to the record, ene: ap- | 
| pellant on February 5 1969, ‘entered 
No. 25257; 


into Lease Contract 
hereinafter referred to as lease, sath 
the owners of Kiowa Trust’ Allot- 
ment No. 240, described. as. NEY, 
sec, 24, T. 7 N., R. 13 W., Indian 


Metidian: Caddo. County,” Okla- . 
homa, for a term of five years be- 


ginning January 1, 1970, and ending 


December 31, 1974. The subject lease 
was approved by the Superintend- | 


ent on Hebruary 24, 1969. 


“The lease in question’ makes no 


provision for any of the acreage to : 
son was properly in possession under the 


be cultivated. The appellant, accord- 
ing to the record, plowed and 


planted 51 acres of che: premises to 


wheat in the fall of 1973. By letter 


of July 24, 1974, the Superintend- . 


ent advised ‘the appellant of the 


violation and gave him ten days 


from the date thereof in which ‘to 
show cause why the lease should not 


be canceled. In response thereto, the — 
appellant, - on July 30, 1974, at- 


: tempted to justify his actions and 
offered to pay an additional $425 
— rental for cropping the 51 acres. 

. The ‘Superintendent on August 55 
197 4, advised the aDSTARt that his 
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justification for plowing and plant- 7 
ing the 51 acres as set, forth in his 
letter of July 30, 1974, was un-- 
acceptable. The Superintendent | 


further advised the ae as 
follows: | 


_ (1) Your lease, “above identified, 


mat cancelled, and 


(2) ‘Demand is hereby made for the. 
proceeds of 51: acres of wheat harvested 


7 (wheat crop in trespass), and 


(3) Demand is hereby made for the 
possession. of the premises. - gee 


Tn appealing . the Saniidan: 


dents decision of August 5, 1974, to 


the Area’ Director of the Anaderio 
Area Office the appellant in support — 


of his appeal set forth the following 
reasons: 


(1) That eer was a denial of due 
process of law to Mr. J ackson by failing 


‘to afford: Mr. Jackson a-hearing before 


the Superintendent after he had shown 
cause in his letter of July 30, 1974. . 
(2) That there is an error of law by 


the Superintendent in stating that a 


wheat crop was in trespass as Mr. Jack- 


lease which error violates Mr. J ackson’ s 
ane rights. 7 . 
(3) That there ig an error “of law | in 


stalin the amount of damages if a crop 


was harvested in violation. of the lease 
which error violates Mr. J ackson’s legal 


| rights. 


The Area Dees on ee 


_ 5, 1974, affirmed the decision of the 


Superintendent -in the following 
language: | _ ae a & 
(1) It.is contended there was a denial 
of due process of law to the lessee, Mr. 
Jackson, by not having a hearing before 


«the Superintendent after the delivery of 


the response. letter by. Mr. Jackson of 
J uly 30, 1974. The 10-day period afforded 


182. LD 


“Asi 


; the individual from the date of the 10-day 
notice is the period in which the lessee 


| may ‘come forward with his showings of 


why the: lease should continue. The re- | 
ulations. do not contemplate a. hearing | 


after the lessee has filed objections in the 


_ form of a letter, all arguments whether. 


-oral or written are to be presented in the 
allotted 10- day period. | 


(2) It is. contended. that, the Superin- | 
tendent was in error in stating the wheat 
Crop was in trespass since Mr. J ackson 
was in possession under the lease. We > 


feel the: Superintendent was correct in 
_ his decision that it was a wheat crop in 
trespass because it violated the express 


provisions of the lease - requiring. the es- 


tablishment of lovegrass in the 385-acre 


tract and certainly the maintenance of | 
_ the balance of the pasture land in its | 
native grass state as it existed at the 


beginning of the lease. The trespass com- 


plained of is a ‘trespass of the terms. of - 


_ the lease, not a trespass of the land. By 
plowing up the required lovegrass and 
an additional amount of existing pasture 


_ Myr. Jackson committed a trespass of the 


~ lease provisions to plant the 35 acres of 
lovegrass and to maintain the other pas- 
ture land. - 


(3) The amount of damages to satisfy 


' the’ lease violation was stated in the 
August 5, 1974 cancellation letter, namely 
the full. proceeds of 51. acres of wheat har- 
vested. | 


The eo Director $ in his apaisiee 


. of sf September 5, 1974, further stated : 


After having reviewed your. reasons for 


challenging the decision of the Anadarko 


Agency Superintendent to cancel the sub- 


Ject farming and ‘grazing lease, we affirm 
the Superintendent’s finding ‘that the 


lease is cancelled, demand is made for 


possession. of the leased premises, and 
: payment of. the STOSS proceeds of 51 acres 


of harvested - wheat is requested to be 
paid to the Bureau of Indian Affairs for . 


the: benefit of the Indian owners. 
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ET AL. 


Tt is from the forssoing decision © : 
that the appellant has appealed to. 


this forum. The three reasons set» 
forth. in support of the appeal are 


not. repeated ‘herein since they are 
substantially the same as those set 
forth in. appellant’s appeal to the © 


Area Director as. her einabove Set 
forth. 


‘The appellant ; in his brief fled 
with this Board under date of Jan- 


“uary 3, 197 5, sets forth the fact that 


actual possession of the premises . 
in question has been delivered to the 
succeeding lessee, therefore render- 
ing moot the cancellation issue. Ac- 


cordingly, only the issue regarding — 


the amount of damages. demanded. 
by the Superintendent, as affirmed : 
by the Area Director, remains for 
the consideration of this Board - 
_It is the contention of the appel- 


lant that the proper measure of 
damages in: this case is a fair and 


reasonable rental for the use of the 


land. in question. In support of his _ 


contention the appellant cites Sec- 


tion 62, Title 23. of the Oklahoma - 
: Statutes ; 


Supp. 
Schradsky v. Stimson, 76 F. 730 


Kelly v. Weir, 248 F. 
588° (D.C. Ark. 1965) ; ; 


(8th Cir. 1896) .and Long-Bell 
Lumber Ce ompany v. Martin, 66 P. 


828, 11 Oklahoma 192 (1901). 


We are not in complete agreement 
with the appellant’s contention re- 
garding damages or the authorities © 
cited in support:thereof. In the first 
instance, state law would be inap- 


- plicable for measuring the damages 


since trust ‘or restricted lands are — 


involved. Federal laws in cases in- 
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volvinig trust. or eectvicted inde . 
- have been held paramount to state 
law. Sperry Oi and Gas Company 


v. Chisholm, 264 U.S. 488, 44 8. Ct. 


872 (1924). Act of Congress sup- 


plants the laws of Oklahoma in re- 


-lation'to Indians. Blanset v. ae | 


956 U.S..319 (1921). a 
In the second instance, ‘the cases 


cited by appellant i in support of his’ 


contention involved trespass on fee 


- or nontrust lands whereas this ap- 
3 peal ‘involves a landlord-tenant re- 
lationship on trust or restricted ea . 


dian lands. | 


The Superintendent, on the other 7 


hand, takes the position that. the 
measure of damages is the entire 


proceeds from the 51 acres of wheat 


which was planted in violation of 


the lease contract. No authority, 
however, is cited by the. Superin-. 


-. tendent in support of his position. 


‘ Apparently, it is based on the equi- 
_ table doctrine that “one should not 
profit from his wrong.” Appellees’ | 

counsel contends generally that ap- 

-pellant’s actions resulted in damage 
to the land and to-allow him to 
_ profit therefrom would lead to his 


unjust enrichment. as well as leav- 
ing the appellees with the damaged 
land to restore. Counsel, however, 


fails to state what the measure of -. 
damages should be for APES ne | 


wrongful action. 


es appears rather strange - 


that the parties in their respective 
contentions. set forth above com- 


i pletely fail to take into considera- 


_ tion the provisions of the lease, par- 
ticularly Section VIII. SOIL 
CONSERVATION REQUIRE- 


‘DEPARTMENT OF THE INTERIOR 
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| MENTS: ‘Clearly, the measure of - 
damages i in this appeal is to be gov- an 
erned “primarily by applicable pro- | 


visions of the lease to the extent: 
specified and. provided therein. | 
Subsection C, Section VIII of 


Additional Lease Requirements in-- 
corporated into and made a part of 
. Lease Contract No. QD257 provides: : 


Native Grass +s 8 not to be plowed up at | 
any time and alfalfa shall not be plowed 


up in -the. last year of the lease without | 
| written permission from. the approving 


officer. (Damages, | $25. 00 per acre 


(Italics supplied. ) 


In light of the fee that the lease 
herein allows for no cultivation it: 
is quite evident and clear that the 


_ appellant’s action in plowing up the 


51 acres was in direct violation of | 
subsection C, swpra, and subject to: 


_the penalties specified therein. 


In addition to the penalty or dam-. | 
ages: specified, under subsection. C. 


- supra, the appellees are entitled to 
have the 51 acres restored to its con- 
dition immediately prior to the vio- 


lation, 2.¢., restoring it to pasture or 
a.cash payment in lieu thereof. | 
Considering the for egoing, the 


Board finds that the damages for 


the:apparent. willful and deliberate 


plowing of the 51 acres in violation | 


of the lease subsection C, supra, are © 


$1275. The Board farther finds that. 


the 51 acres in question shall be re~ 


stored by appellant to its original 
condition prior to the violation or 
in lieu thereof make payment, of am 


equivalent cash’ value. as deter- — 


“mined by the Superintendent under: 


Section VIII of the Additional’ 
Lease Requirements. Accordingly,, 


a 195] | _ 


the ascisicn. of rae Superintendent 


as affirmed by the Area Director 


‘should ‘be. overruled and remanded 


to the Superintendent — for imple-. 


mentation of the Board’s findings ~ 4 IBMA 130 


set forthabove. 

NOW, THEREFORE, by virtue 
-of the authority delegated to the 
Board of Indian Appeals by the 
Secretary of the Interior, 43 Crh 


4,1, and 211 DM-13.7 issued Decem- 


ber 14, 1973, the decision of Au- 
gust 5, 1974, of the Superintendent, 
Anadarko Agency, as affirmed ‘by 


the Area Director on September 5, 


1974, is hereby OVERRULED and 
jn leu thereof it is HEREBY OR- 


cn DERED as follows, to-wit : 


~ (1) that the appellant make pay- 
ment of $1,275 for the violation of 
_ subsection C, Section VIII of Ad- 
-ditional Lease Requirements, and _ 


(2) that the appellant restore to 


its original condition the 51 acres 
_piowed in violation of the lease or in 


leu thereof, if agreeable to. appel- 
lees, to pay them an equivalent cash 


-vaiue, the value to be determined 


by the Superintendent of the Ana- 


-darko Agency under Section VIII 
of the ADDITIONAL LEASE 
REQUIREMENTS, = 


This decision is final for the 


| Depar tment. 


| Caen HH. Wuson, 


Administrative Judge. 
L.concur: 


~Mrrcueun J. Sapacu, 
. Administrative Judge. 


KENTLAND-ELKHORN COAL CORP., EASTERN COAL ‘CORP. 
April 30, 1975 | 


KENTLAND- ELKHORN COAL 
CORPORATION 
EASTERN COAL CORPORATION 


ee: 


Decided Apri 30, L978 


shel by. ‘the Mining Enforcement 


and Safety Administration from a deci-| 

sion. by Administrative Law Judge — 
Michael A. Lasher (Docket. Nos. 
M 73-68 and M 73-69), dated Octo- 
ber 22, 1974, granting a Petition for 


Modification of the Application of 30 ie 


CFR 75.1403-10(j) for the period of - 


three years until October 22, 1977, to 


permit a shuttle car operator to drive 
his car facing, but not necessarily | 


seated, in the direction of travel. 


Reversed, 


1. Federal Coal Mine Health and 


Safety Act of 1969: Modification of 


Application of Mandetory . Per, 


7 peendariss cai al 


“A Petition for Modification of the Ap." ; 
~ plication of a Mandatory Safety Stand- 
ard will not be granted where petitioner 


alleges but does not establish that in all — 
respects and at all times. the modifica- 


tion sought will be as safe as, or safer 
than, the mandatory safety standard. 


APPEARANCES: : Richard V. Backley, 
Esq., Assistant Solicitor, Madison 


McCulloch, Esq., and Frederick Mon-. 
-erief, Esq., Trial Attorneys, for appel- 
lant, Mining Enforcement and Safety 
_ Administration; Raymond E. Davis, 


Esq., for appellees; Kentland-Elkhorn - 


Coal Corporation and Eastern Coal. 
Corporation. - 
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7 OPINION BY OBIEF ADMIN- | 


ISTRATIVE JUDGE ROGERS 


INTERIOR BOARD OF MINE 


OPERA TIONS APPE: ALS | 


| Factual and Procedural 
| Background © 


a On June 25, 1973; Tcontlande 
~ Elkhorn. Coal Corporation and 


Eastern Coal Corporation (collec- 
tively. referred to hereinaiter as. 
“Kentland-Elkhorn) -filed Petitions 


‘for the Modification of the Applica- 
tion of the Mandatory Safety 
Standard set forth in.30 CFR 75.- 


. 1408-10(j) pursuant to section 301 | 


(ce) of the Act.t 80 CFR 75.1403~ 
10(}) provides that: “Operators of 
self-propelled equipment should 


face in the direction of travel.” The — 


Mining Enforcement and Safety 
- Administration (MESA) inter- 
-prets, and the Judge so held, this 
regulation to require such an op- 


_. erator.to sit facing the direction of 
~ travel. Kentland-Elkhorn requested _ 
that this safety standard be modi- . 


fied. to permit some of its shuttle 
ear operators to sit facing in the op- 


posite direction of travel but toturn 


their heads to face the direction of 
travel instead of changing seats, a 
_ method of operating a ‘shuttle car 
used by some car operators... (The 


cars travel in both directions.) _ 
Petitions. 


-Kentland-Elkhorn’s 
_ were published in the Federal Reg- 
- aster m Volume 38, No. 139, on Fri- 
day, July 20, 1973. No’ comments 


- were received as. a result, of such - 


280 U.S.C. $$ 801.960 (1970). (§ 861(e).) 


DEPARTMENT OF THE. INTERIOR 


(82 LD 


abn can: Hed after com- — 


pleting the investigation required 
by section 301(c),. two MESA 
safety inspectors reported on Sep- 
- tember 27, 1973, that of the shuttle 


car operators they had talked with, 
most stated that they believed the 


regulation requirement to be the 
saier method, but that some car op- 
erators felt that the proposed — 


method was safer since they had 
not been trained and were not ac- 
customed to driving in the method _ 
prescribed by the regulation. This . 

report concluded that the alternate 
(proposed) method was not as safe 


as the method required by 30 CFR 


75.1403-10(j). As a result of this 


report, MESA opposed the grant- > 


ing of the Petitions. 
At a hearing held on J snuat'y 28, 
1974, in Pikeville, Kentucky, testi-- 


ee was heard from three wit- 
“nesses for Kentland-Elkhorn and 


the investigating Inspectors as to 


the various advantages and disad-_ 
vantages of the proposed and re- 


quired methods of operation. In his 


decision the Judge found that: 1). — 


while the required method provides 
better forward visibility and the — 
alternate method provides better — 


“vision to the rear, both methods 


provide an equal opportunity for. 
enjoying a 180° plane of vision; 2) 


_ the alternate method would provide 


comparatively better visibility, 
especially for negotiating sharp 
turns and observing headers and 


timbers indicative of a weak roof; 


3) the alternate method presents a. 


lesser ‘possibility of dislodgement 


of timbers; 4) the: required method 2 
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7 allows petted ‘observation of the 
shuttle cars’ controls; 5) the re- 


quired method requiring the opera- 


_ tor to change séats rather than turn- 
ing around may be more fatiguing; 


and 6) although few in number, 


there is evidence that-the required 


method was involved in two acci- 
dents,,one a. fatality, but. that: truly 
Be al injury and accident 
records “were not kept with respect 
to each’ method. .From this, the 
Judge concluded that the alternate 
“turned around” method will at all 
times guarantee no less than the 
. Same measure of protection afforded 
the miners in the mines involved as 
that — ‘by 


method. 


Based ° on the Peawoing the 
Judge granted Kentland- Hiner 
_ Petitioris for a period of three years 

toe permit. individual operators to 
use whichever system they prefer, 
| SO that some statistical evidence of 
the safety of each method can be 
obtained and be presented if Kent- 
Jand-Elkhorn. sought an extension 
of their Petitions. 

In its brief on apne MESA 


_ contends that the Judge erroneously | 


concluded that Kentland-Elkhorn 
had established by a preponderance 


of the evidence that the alternate 


method guaranteed no less than the 


same measure of protection as that 


provided by the required method in 
that such conclusion is not sup- 
‘ported by the evidence. Petitioners 
contend that there is adequate evi- 


‘dence to support the Judge's. sfinding | 


and conclusion, 


the ee | 


| 7 ssue Be eer ; 


Whether the Judge’s conclusion : 


‘that the proposed “turned around” | 


method of operation is as safe as. 


the method required by 30 CFR 


¢5.1403-10(j) is. supported by the 
evidence. 
| "Discussion 


“Section 201 (c): of the Act requires 


‘that the Secretary determine that 
the alternative method proposed: 
will at'all times guarantee no less — 
than the same measure of protec- — 
‘tion afforded. the miners as that a 
provided by the standard sought to — 
_ be modified, or that the application | 


of. such standard will result in a 
diminution of safety to the miners... | 
This Board is of the opinion that 
the Judge erred in concluding that ; 


the petitioners had met this require- - 
‘ment. of the statute. Our review of 


the record indicates that the greater 


weight of the evidence is on the side 


of MESA. We are not impressed by 


the fact that the J udge granted the 
_ Petition: for three years with the 
thought that additional statistics on _ 


safety might. be accumulated duri ing : 
that time. We are concerned with 


the safety of the miners now and in 


the immediate future. It appears 
from the record that an adequate 


training program for car operators 
to drive facing the direction of 
travel would be a better solution. 


than granting a Petition for Modifi- : 


cation which would permit the in- 
dividual preferences of the car. 
operators. to prevail against: the ; m- 
_ tention of the regulation to bring» 
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about uniformity of ® sate driving 
_ method. 


OF THE 


In the instant case, the Judge 


- found that in the areas of forward 
visibility, and visibility of the con- 
‘trols, the required method is supe- 


- rior to the alternative method pro- 
- posed by Kentland-Elkhorn. Our | 


review indicates that the Judge’s 
‘finding of fact with respect. to these 
two areas is supported by the evi- 
dence. Although’ the Judge also 


the alternative method was as safe 
as or safer than the » required 


- method, we do not believe this is. 


- ere to. satisfy the statute. Sec- 
tion 301(c) was not intended ‘to pro- 
vide a balancing of safe and unsafe 


- factors where the overall safety of 
. the miners is involved. Since we find 


that the alternative method in all 
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tears to be-as safe as, Or safer than, - 
the required method, the Judge's | 
conclusion must be ‘reversed and 


. Kentland- Elkhorn’ S, Petitions must 


be denied. | 
ORDER 


“WHEREFORE, , pursuant to the | 


authority delegated to the Board by 
the Secretary of the Interior (43 


> found that in some other respects 


CFR 41(4)), IT IS HEREBY 
ORDERED that the Judge’s deci- 


sion in the above captioned case IS 


REVERSED and the Petitions for 


Modification ARE DENIED. 


CG. E. Rocsrs, Je, a 7 
— Chief Administrative Judge. 


IT concur: | 


respects and at all times has not been 


-) 


Davip Doane, — 
Administrative Judge. 
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due to a change from its seks de- 
lays to the work caused by the change and... 


_. the evidence established “that the con-._ 


IBCA-1010-1 1-78 


Decided u ay 8, i 905 6. 


Contract No. 
ifications No. DC-6728, Auburn- 
Foresthill Bridge Substructure, Bureau 
7 of Reclamation. | 


| ; Sustained i in Part. 


A Contracts: Construction and Oper-. 
and Extras—Con- | 
tracts: Construction and Operation: 


ation: Changes 
Drawings and Specifications—Con- 
tracts: Disputes and Remedies: Bur- 
den of Proof 


Where a cuntiaet for the construction of a 
_ bridge substructure contained a provision 
requring that employees erecting bridges 
- and structures be protected by safety nets 


where the use of safety belts and lifelines - 


or other conventional type of protection 


was impractical and the. evidence failed 
to demonstrate that the use of safety 
belts and lifelines or other conventional 


type of protection was practical for work- 
ers on concrete piers, the Board denies 
the contractor’s claim for a change 
based on the fact that-it was required to 
use safety nets to DEOUERE: workmen from 
possible falls. 


2. Contracts: Ponstcuction and Oper- 
ation: Actions of Parties—Contracts: 
Construction and Operation: Modifi- 


— eation of Contracts: Generally—Con- 
tracts: Performance or ao ‘Re- 


: lease and Settlement 


“Where the practice of a construction con- H 
_. tractor’ was to separate claims for an: 
equitable adjustment for increased costs 


14-06-D-6788, 2 Spec- 


tractor’s delay claim. resulting from. a 


; change was pending before the contract- a 
ing officer at the time ‘the contractor | 
agreed to and. executed’ a modification — 

. settling the equitable adjustment for di- 


rect costs attributable to the change, the _ 
Government’s contention. that the delay - 


claim was barred by accord and satisfac- - 


tion was rejected since it is well settled 
that an agreement does not operate as an 


- accord .as to matters not consented a 


the agr cough 


Ds ‘Contracts: Diese and Remedies: 
Equitable Adjustments—Contracts: 


‘Formation and Validity: Generally— 


Contracts: Performance or an 


Compensable Delays 


In a case where the Coveeuneit (4) re- 
jected certain conditions attached to the 


‘eontractor’s offer to perform at the con- 


tract unit price additional excavation due 
to a directed change, (ii) determined 
that the contractor was entitled. to an 
extension of 82 days as the time required. 


‘to perform the additional excavation: 
which was accepted by the contractor, 


(iii) recognized that the contractor might 
be entitled to an additional extension due 
to certain operation being extendéd into © 
the inclement winter weather and. -(iv) 
subsequently granted the contractor a 20- 
day time extension due to unusually se- 
vere weather, the Board finds the con- 


_tractor to be entitled to an equitable ad- 


justment: for increased costs .of. working 
in winter weather which were the direct 


and inevitable consequence of the directed _ 


change, rejecting Government contentions © 


that the contractor’s claim was barred by _ 
' aecord and satisfaction or’that it repre- 
sented . costs . for. working | in. inclement - 


weather for which the. contract made no ; 
provislae. 
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4. Contracts ‘Gasteasdud aaa Oper- 

ation: Actions of. Parties—Contracts: 
' Construction and Operation: Modifi- 
cation of Contracts: Generally—Con- 
tracts: Performance or Default: Re-. 
lease and Settlement 


. Where the contractor’ s offer to perform 


certain changed work for a lump sum was 


accepted and the agreement and the price 


was incorporated into a modification 
-which the contractor executed without 


reservation or exception and the lump 


sum was subsequently paid, the con- 
tractor’s. subsequent claim for delays to 
_ the work attributable to the change was 
barred by accord and satisfaction. 


Z APPEARANCES: ‘Mr. Robert A. 
2 Ruyle, Vice President, ‘Hensel Phelps 


Construction Co., Greeley, Colorado, 


for the appellant; My. William A. 
- Perry, Department Counsel, Denver, 
_ Colorado, for the Government. 
OPINION BY ADMINISTRA- 
TIVE JUDGE NISSEN 
_ INTERIOR BOARD OF 
CONTRACT APPEALS 
‘This appeal. involves five claims 


20 for additional compensation total- 
Ing $125,052.02. In accordance with 


- the stipulation of the parties only. 
7 the i issue of entitlement i is before us. 


| Findings of Faet. 


| The Gonteaes, awarded to Hensel 
a Phelps Construction Co. on May 5, 
— 1969, is in-the estimated amount of 

$2,971,860 and called for the con- 


| ‘ebruchiol: of the substructure of the 


- Auburn-Foresthill’ Bridge. Princi- 
pal items of work included excava- 
tion for Abutments 1 and 2, Piers 1 
‘and. 4, and for. Piers 2 and 3 above 
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elevation 750, ca vation for Piers rs 
2 and 3 below elevation 750. and | 
placing concrete in Abutments 1 and - 


2, Piers 1.and 4 and placing con- 


ie in the subbases, bases and | 
shafts of Piers 2 and 3. Paragraph , 


15 of the specifications divided the 
work into two parts: Part One con- - 


sisting of construction of abut- 


“ments including placing backfill and 


compacting backfill about abut- 
ments and Part Two. consisting of 


the remainder of the work... 


The contract. included Standard | 
Form 23-A (June 1964 Edition) 
with amendments incorporating the 


1967 revisions to, among others, the — 
- Changes clause. Timeliness of com- 


pletion ; is not 1n issue. 
Safety N ets 


Paragraph 8 of. Pie: Special 


Conditions entitled “Safety and - : 


Health” provided, inter alia, that 
the contractor would comply with 


_ the Bureau of Reclamation publica- 
tion “Construction Safety Stand- 
ards” and amendments or revisions _ 


thereto in effect: at the time of bid 
opening. The pertinent issue of Con-- 
struction Safety Standardsis dated 
June 1, 1968 (Exh. 2) and prole es 


In pertinent part: 


7.6 Safety Belts and ae -_ 

7.6.1 Requirement. Employées working. ; 
from unguarded heights, on- steep slopes, 
or otherwise subjected to possible falls — 
from heights not protected by fixed seaf- . 
folding, guardrails, or safety nets shall 
be secured. by safety belts and lifelines; -' 


7.6.2 Lifelines. Lifelines shall be:se-> 
cured to at least two substantial an-. 


chorages or structural members. 


* - me we * 
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TT Safety Nets 


771 Requirement. aay. nets. shall be 
installed to protect employees erecting: 


bridges and structures where the use of 
 gafety belts and lifelines or other con- 
ventional type of protection is imprac- 
tical. When directed ‘by the contracting 
officer’s authorized representative, nets 
_ Shall be used to: protect workmen and 


the public exposed to hazards. from over~ — 


head construction. 


Piers 2 and 3 were appr oximately . 
400 feet in height (Tr. 27; Draw-. 


ings Sheet No. 2). Mr. Merrill Bird, 
Project Manager for Hensel Phelps, 
described _the oper ation in con- 
structing the piers. Concrete was 
poured in ten-foot increments or 
lifts before it was necessary to raise 


the forms for the next lift (Tr. BT). 
The capacity of the crane was such ~ 


that it was necessary to lft the 
forms for the sides of the piers In 
two sections (Tr. 28, 34, 35). Ver- 
tical steel reinforcing or rebar was 
added in 30-foot sections (Tr. 31). 
_ The vertical rebar was held -in 


proper position at the top by a 


heavy, angular: steel section re- 
ferred to as a template (Tr. 22, 26 
_& 97; photo; Exh. 84). The template 
was raised with each ten-foot lift 
so that the vertical reinforcing was 


in what Mr. Bird referred to as a 


“three-bar. stagger” with one-third 


of .one 30-foot section and. two- 
thirds of another section embedded 


in. the concrete below as the work 
progressed (Tr. 27, 31). 


The main work platform or seat-. | 
» ments confirm that Hensel Phelps - 
initially contemplated: use of forms — 


folding, which was enclosed by 


three railings, was J ust below the®: 


‘level of the exposed ‘reinforcing 


(Tr. 23; Exh. 84). ‘Approximately | 
eight to ten feet below the main- 


work platform’ was another plat- 


form and about 12 to 15 feet below 
that was a third platform. Mr. Bird 
testified that the outside of the seaf- 


folds was protected by a wire mesh 


(Tr. 94). He asserted that handrails 
were higher and the scaffolds 
wider than required by the safety 


code (Tr. 29) si Workmen placing” 


rebar and fastening:'the template 
referred to above were approxi- 
mately 25 feet above the deck of the. 
main or uppermost work platform 
(Tr. 26; photos, Exhs. 83.& 84). In- - 
stallation of steel reinforcing was 
actually accomplished. by*a sub-' 
contractor, Great ~ Basin Steel . 
Company. : 7 
Although he did: not. participate | 
in the preparation of Hensel Phelps 
cost. estimate for this project, Mr. 
Bird testified that he had since re- . 
viewed the estimate and that no 
provision was made. for: the cost of 
utilizing safety nets (Tr. 20). He 


asserted that the contractor’ S orlg- — 


inal plan was to use “slip forming” : 


as opposed to conventional forming | . 


where the concrete is poured and the: 
forms are moved’ after each pour. 
(Tr. 21). Slip forming , as described - 
by Mr. Bird, involved: a short-form 


‘constructed. upon the. foundation ° 
which, .operated ‘by an. ‘internal 
; jacking system, moved vertically up - 


the pier. Contemporaneous,, docu-- 
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of the slip type.t Mr. Bika stated | 
that he had been involved in. two | 
slip forming. operations and was. 
aware of others and that he knew of. 
no slip forming operation that uti? 


lized safety nets. The validity of 


this testimony is cast in doubt by a 
memorandum dated January 25, 


1972 (App’s. Exh. BB), summariz- 
ing the discussion at a conference 


| heldj in Denver on January 18, 1972, 


to discuss Hensel Phelps’ claims 
~ wherein Mr. Bird is quoted as stat- 
ing that the use of safety nets in 
conjunction with slip forming 


would have been practical. For rea-_ 
sons apparently related to economy, * 


Hensel Phelps, at a date subsequent 
to award but not precisely deter- 


minable. fr om the record, modified : 
its construction plan and. utilized 


the: conventional forming method 
. Of constructing: the. a i 233 
| — App’ s. Exh. BB)... 


At the procoristruction socterencs | 


| held on May 16, 1969 (Exh. 89),. 
‘Hensel Phelps’. representatives were 


advised that. safety nets in accord-_ 
ance with Chapter 7.2 of the Safety. 
Standards would be required and a 


-discussion ensued concerning the use 
of . the nets. Althou gh Hensel 


Phelps’ repre esentatives made no ob-. 

jection at: the time, the Safety. Pro- : 
gram. submitted for the Bureau’s.ap- 

~ proval’ under. date of July 14, 1969 


(Exh. 18) | did: not provide for the 


was informed -that among changes 


required f for 1 Bureau a of the 


° 1 Memorandum summarizing: "discussion at. 


- preconstruction conference, dated May. 238, 


1969 (Exh. 89); Hensel Phelps’ letter, dated 


_ June 18; 1969 (App’s. Exh. a 
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program was a provision for the use — 
of safety nets (letter from the proj- 


ect engineer dated August 6, 1969, 


Exh. 20). The owned program, | 
which included provision for safety — 
nets, was approved by the Bureau on — 
December 9, 1969 (Exhs. 27 & 28). 


‘Hensel Phelps issued a purchase. 


order to Pacific Form. Corporation 


for metal forms including safety net 
supports on November 19, 1969 


(Exhs. 67 & 98). Preliminary form — 
drawings were submitted to the Bu- 


reau under date of December 15; 


‘1969 (Exh, 29) and the Bureau com- 


mented thereon, recommending - 
changes to net suppor ts and brading 
(letter, dated January 8, 1970, Exh. 
31). Nets were Seed at Baifety 


meetings in March, April and May 


1970 (Eixhs. 87, 88 and 90). Form. 
drawings were again submitted to 
the Bureau on May 19, 1970 (Exh. 


47) and net supports approved as’ 


appearing generally to conform to 


industry standards (letter, dated - 


June 1, 1970, Exh. 48). Nevertheless, 
at, the safety meeting on June 18,_ 
1970, a. discussion ensued as to 


whether the purpose of the nets was 
to protect personnel from possible 


falls or to:protect workmen and the. 
public below from falling. objects 
(Exh. 91). When it was explained | 
that all walkways would be enclosed 
with wire mesh and the bases of the. - 


7 piers blocked off so that'no person- — 
use of. safety nets. Hensel Phelps - 


nel would be permitted to enter, the _ 
Bureau’s safety engineer expressed 


his. agreement and: indicated. that — 
7 under. such: circumstances. tt was-not 


necessary to line the nets with wire 
mesh. | | 
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Ina ie dated: July 2. 1970 
= (Exh. 49), Hensel Phelps. vetorred 
to an oral directive issued: on 
June 26, 1970, that safety nets be in- 
stalled, expressed the opinion. that 
the walkways and mesh as pr esently 


~~ constructed _comply with the re- 
‘quirements . of 


the. 
‘Safety. Standards and adequately 


protect the workmen, asserted that, 


the installation of the nets and con- 
stant modification of the forms was 
time consuming and costly and re- 
quested a change order to cover the 


costs of providing the nets as. 
directed. The Bureau’sreply, dated — 
— July 10,1970 (Exh. 50), referred to. 


: pslworce fastening templates 
and installing reinforcing steel 30 
feet or more above the scaffolding 
and handrails and asserted’ that 
“These men are not protected and 


cannot be protected by safety belts” 


and lifelines, or any other means.’ 


The quoted assertion.was disputed | 
(letter, dated August 20, 1970, Exh. 


51), Hensel Phelps cone that 
ironworkers on the job are presently 
using lifelines and safety belts in 
conformance with Bureau safety 
standards. Except for the demon- 
stration period referred to herein- 
after, steelworkers installing rebar 
and fastening template used safety 


belts but not lifelines eles 31, 38, i 0, - 


ee , 
“The nets vi were. installed on ‘a a 98, 
and 29,1970, which was after. con- 
semicon of the piers exceeded 1.00 
feet (Tr. 96). The Chief of the Bu- 


_ reau’s Division of Safety visited the 
job. site. on October. 6, 1970 (Travel | 
Report, dated October 16,1970, Exh. . 
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95). Without ietorstens he. con- | | 
cluded that the nets were necessary 


‘and should be utilized until'the piers _ 


were completed. This conclusion was 
cited as justification for the Bu- 


reaw’s determination (letter, dated 


November 5, 1970; Exh: 55) that the 


‘nets were essential in order to.pro- ~ 


vide protection for personnel work- 


ing on the structures as well as to - 
protect persons below from falling 
‘objects. Hensel: Phelps referred to | 
‘the Bureau’s concern for personnel. — 
“placing rebar as one reason the nets — 
were required i ina letter, dated No- - 


vember 24, 1970 (Exh. 57). The let- 


ter scored: that placement of rein- 
forcing had been completed at Pier 2. 
and requested permission. to elimi- 
nate use of nets on the remaining 
(concrete) pours:. This request ‘was: 
‘denied by the Bureau in-a- letter, 
dated November 27, 1970 (Exh. 59)... 


By letter, dated February 11, 1971 
(Exh. 67), Hensel Phelps asserted » 


a claim in the amount of $19, 269,42 


of which $10,370.04 was for labor, 


_ $6,379.89 was for material, and $2,- 


521.49 was for overhead: and profit 
involved in the purchase, installa- 


tion and continual moving and ad- 
justing of the nets as the piers were 


constructed. The contracting officer 


denied the claim. (Findings and De- | - 


cision, dated September 4, 1978, . | 
Exh: 17) based upon his judgment 


that use of safety belts‘and lifelines — 
‘was: impractical because in many. 
‘instances there was nothing upon 
‘which to tie lifelines “and. the work 
required more mobility’ ‘than was 


possible using safety belts. As no at- 


tempt was made to justify the re-. 
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“DECISIONS OF THE 


_ -quirement for the nets as necessary 


to protect personnel below from 
_ “falling objects, the sole purpose of 
the nets indicated by the contract- 


ing. officer’s decision was to protect 
: workers installing rebar and fasten- 


ing template from possible falls. . 


| The nets were installed just be- 


low the bracing: for the uppermost 


_ seaffolding and had no purpose in 
protecting’ workmen on the two 
‘lower piers (Tr. 24). Steelworkers — 


fastening template and installing 


rebar were protected from falls by 


lifebelts fastened to the vertical re- 
bar, but as we have previously 
found did not normally use life- 
lines. Although Mr. Bird testified 
‘that neither he nor the workmen 


-considered. lifelines to be necessary - 


(Tr. 71,72), when the workmen un- 
Tastened their safety belts in order 
to move about they had no protec- 


tion from falls*(Tr. 74, 96). A test 


was conducted in which it was dem- 
‘onstrated that for one or tivo rebar 
placements the template could ‘be 
raised while the men worked from 
lifelines inside the rebar (Tr. 25-26, 
40-71). During this demonstration 


lifelines were fastened to the verti- 
cal rebar, there being no true struc- 


tural numbers to which the lifelanes 


ee could: be fastened (Tr. 96, 97). 


‘Mr. Donald Anderson, an engi- 
| heer and principal inspector for the 
- Bureai on.the piers, gave a possible 
reason for discoritinuing the use. of 
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practice to stay anion a iced. They: 


[steelworkers] would try to stay on — 


‘the outside [of the rebar]” (Tr. 95). 
-The photos (Exhs. 82-86, inclusive) 
~ show only one workman eer | in- 
‘side the rebar (Exh. 85). 


The piers were hollow. and a a 


workman who fell while working 

‘inside the rebar would have fallen _ 
on a decking over the hollow por- 
-tion (Tr. 29), The nets, being on the. 
-outside of the piers, would afford no 
~ protection. from such a fall. The 
piers were tapered or battered (Tr. 

22) and Mr. Bird stated that a man 


working on the outside of the rebar 


whose safety belt gave away would | 


land on the scaffolding rather than 


‘in the nets (Tr. 34, 38). He asserted 
‘that a man sould have to Jump: in 


order to clear the handrail. He was 


of the opinion that the nets did not 
make the operation any. more safe 


and that the necessity for workmen 


to crawl out on the net supports to 


engage and disengage the nets each 


time the forms were ‘raised. actually 
‘increased the hazards (Tr. 29, 84). 
“Some support for this position is 
Tound in a statement attributed to 
the Bureau’s Chief Safety Engi- 
neer, 
-con ference in Denver on January 
25, 1972 (App’s. Exh. BB) to the 
effect that the nets.as used were not — 
too effective and probably were not 
really necessary. im view of other — 
EASON. TON. e p UA de safety. measures adopted by Hensel | 
jifelines ‘after the test period. He 4 : | ne oh 
testified that:, the teniplate was - 
raised -inside'’: the. reinforcing’ steel 
| and: ‘that » C6 Eee: ‘not. the’ best 


Mr. H. S.. Latham,’ at the 


Phelps. _ 


- “2Mr. Tathani had tetired at the time of the. 
Hearth ‘eng aNd not appear as. a ‘witness. oy 
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Decision | 


ne our examination of photos | 


(Exhs. 82-86, inclusive) , we agree 


with Mr. Bird that under most clr- 


cumstances a workman falling from 
~ outside the rebar would fall into the 
“sca. ffolding rather than into the nets. 


However, Mr. Anderson was of the, 
: opinion that a man struck by a mov- 


ing member, z.¢., from the crane, and 
lnc ocked off the rebar at the eleva- 


tion of the template would clear the 

scaffolding and fall into the nets_ 
(Tr. 97). While the chances of such » 
an. accident may be remote, we ace 


cept his. epinion as evidence of an 
occurrence that could happen. 

-. During the conference held in 
- Denver on January 18, 1972, Hensel 


Phelps representatives are reported | 
~ to have conceded that at the outset 
of the job they proposed the use of 
safety nets.? If this: concession is 


taken to mean that Hensel Phelps 


contemplated the use of nets in con- - 
junction with slip forming prior to 
award, then Mr. Bird’s testimony | 


that no provision was made in its 


estimate for the. costs of utilizing 
satiety nets could be liter ally accur-. 


~ ate. and: still unavailing since the 


material cost. of the nets could have 


been | absorbed. in the: cost of the 
forms or omitted by mistake and the 
una, nticipated. labor costs incurred 


in the constant engaging and nee : 


5S s Appellants “Exhibit BB. ‘On - posthearing ‘ 


‘brief (p. 5),: -appellant, states “Initially; Hen- 


+ sel: Phelps: anticipated. the use ‘of ‘safety nets 


. with ‘the metal [eonventional ] forms.” We 
-eonelude ” that: ‘this ‘statement: refers: to ra 
period after award: 
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- gaging ‘of thes nets are , attributable i: 
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to the decision to use conventional 
rather than slip forming. While we 
have some doubts in the matter, we 


‘accept Hensel Phelps’ position that 
it did not contemplate the use of - 
_satety nets prior to award. 


The contract requirements are 


that “Employees “* %. *” otherwise | 


subjected to possible falls) from: 


heights not protected by fixed scaf- 


folding, guardrails or safety nets” 


shall be secured by safety belts and . 
lifelines.” 
secured. to ‘“# & ® at least two sub- 
stantial anchorages or structural — 
members.” While we accept Mr. . 

Anderson’s testimony that vertical — 
reinforcing steel would not qualify — 
asa structural member, there was no 


Lifelines were to. be ; 


similar testimony that the reinforc- 
ing steel could not constitute “sub- 


- sta itial anchorages. ue ‘ti is clear that 


reinforcing steel was of, sufficient: 


strength to support a manand that — 


safety belts were fastened. to this 


steel. We cannot on this record: say 
that the reinforcing steel bars were 
not “substantial anchorages” within 
the meaning of the Safety Standard. — 


[1]. The record would not sup- 
Bae a finding that the. Bureau — 
directed the installation of safety | 
nets in- order. to protect.’ ‘personnel 


“below from falling objects. Accord-_ 


ingly, whether the Bureaw’s direc- - 


tives that safety, nets be installed a 
‘constituted a ‘change depends, upon ; 


the requirement of Section TT. 1 of 


the Construction, Safety. Standards 
“Safety nets shall be.inistalled,*.” cde 
: where the 1 use > of f safety, belts, and 
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“igelines or Cin sai en seal bee ; 
of protection 1 isimpractical.” Hensel © 
-.Phelps argues that the demonstra- 


tion established that the use of 
sufety belts and lifelines was practi- 
cal and asserts (posthearing brief, 


_ p. 8) that rebar placers were not re- 
_ quired to use lifelines after the test 


period because the safety nets had 


been installed. While ee we - 


are not persuaded. — | 
_ Safety nets were not installed t un- 
til construction of the piers ex- 
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‘Tite or, other calventional ae of 
protection is not practical for work- 


‘men installmg rebar at points 
~ above the uppermost scaffolding, — 
the record is not such as to enable 
us to find that conventional type of | 


protection was practical for all oth- 
er workmen on the piers. Accord- 
ingly, we may not sustain the appeal - 


as to this claim for the period sub- 
sequent to the completion of instal. 


lation of rebar. _ 
The BAIOLY, net claim is denied. 


ceeded 100 feet in height and it 7 


would seem that 1f the use of life-. 


... lines-and safety belts was practical 


*.. they. would have been used prior to 
=. the test period. It may well be that 
lifelines were not used prior to the — 
installation. of the nets simply. be- 


cause-lifelines were considered to be 


unnecessary. However, we cannot 


overlook Mr. Anderson’s testimony 
that the steelworkers desired to 
_ work outside of the rebar in order 
-_ to. stay out from under a load, z.e., 
the template, as it was being raised. 


In any event, Hensel Phelps’ con-— 


tention that lifelines were not used 
after the test period because the 
nets had been installed is not ‘sup- 
ported by the record and is contrary 
to Hensel Phelps’ present position 


_ that the nets served no. useful pur-. 
pose. We conclude that Hensel - 


Phelps has not éstablished that the 


use of safety belts and lifelines or 


~ other conventional type of. protec- 
tion was practical. for workmen 1 in- 
stalling rebar. er, ce 
_ Although as. justification, Rie re- 


quiring safety. nets, the Bureau has 


' relied almost in toto upon. the con- 


| 7 tention that safety belts and life- 


Twenty- eight. Day Cay 
_ Ttem No. 2 of the schedule called 


‘for the excavation at Piers 2 and 3 
of an estimated quantity of 2,400 


cubic yards below elevation TO 
When — structurally incompetent — 


‘rock was discovered at Pier No. 2,. | 
‘Hensel .Phelps was directed to re- 


move this material, resulting in ex- | 


‘cavation of 1,603 canis below eleva- _ 


tion 750 in excess of estimates. It is 
not clear when the directive to re- 


move the incompetent rock was 
given.* : 
formed by a subcontractor of Hen- — 
‘sel Phelps, Pacific Excavators. 


All excavation was per- 


In accordance with Paragraph 11 
of the Special Conditions, the ad- 


justment for the overrun was lim- — 
‘ited to the quantity exceeding 120 
percent of the estimated quantity. 
ae. date. of December 14, 19% 0 


. 4 Hensel Phelps’ letter, dated November 22, 


(1969. (Exh. 26), refers to an oral directive 
, issued on November 19, 1969, to modify size, 
. , Slope and -location of footing below. elevation | 

750. at Pier 3.-A letter from Hensel :Phelps 
dated. February 5, 1970. (Exh. 35), refers to 
a directive issued on February 4. to perform — 
additional -exeavation at the subbase’of Pier 


2, It may be that the pier. nL REANORe in. these 


letters are Prevetet 
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(Exh. “ey: Hensel Phelps forward- 
ed a claim in the amount of $7,939.- 


61 based ona per yard. cost of $17.09 _ 


: ($7. 09 in excess of the contract unit 


price of $10) and excavation of 1,123 » 
yards in excess of 120 ‘percent 
of the estimated quantity. Attached | 


to the letter were 42 handwritten 


3 worksheets detailing total labor, . 


equipment and material costs of 


$68,416.15 incurred in excavation - 
below elevation 750. These figures 
_-were compiled and the claim pre- 

pared by the subcontractor, Pacific 


Excavators (Tr. 59, 60). Mr. Bird 
testified that the claim as.submitted. 
did not include any amount. for 


overhead, standby costs or profit of © 


Hensel Phelps .(Tr. 60). However, 
there is nothing in the letter or so. 
far as we can determine the en- 
closed worksheets,’ which clearly 
indicates that costs claimed are lim- 
ited to those of Pacific Excavators. 


By letter, dated February 10, 


1971. (Exh. 66), the Bureau advised 
Hensel Phelps that costs as. sub- 
mitted concerning the overrun of 
Schedule Item 2 included expenses 
not properly chargeable to uae 
. Item, among which were: 


c. Stand. by. charges. for equipment 
cannot be allowed until you present all 
_ necessary data required by Specification 
Paragraph 25 and your. ownership ex- 


_ penses are computed in: accordance with 


this: paragraph... 


d, Labor and - equipment charges ‘not - 


substantiated by our records. 


et de ee 5 The second: copy: Of f thiege | weekshesty is s fot 


| _ the most part Hlegible. It is discernable;. how: 
> ever, that listed: equipment includes:a pick- “up, 


a Cat loader, John Deere and Case Backhoes, 
an airtrack drill anda compressor. 
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7 The worksheets . saclesad: ne the — 
claim letter of December 14, 1970, 
were returned with deductions 
marked in red. Total costs for exca- 
vation below elevation 750 were — 
computed by the Bureau as $52,700 
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or $13.17 per cubic yard which 


minus the ten dollar contract unit 


price times the overrun quantity for — 


which an adjustment was allowable a 


(1,123 cubic yards) resulted in an 
amount due of $3, 560. Hensel 
Phelps was advised that if it did 
not wish to present additional cost” 
data or other information then an.__ 
additional sum of $3,560 would be 
recommended to the contracting of- 
ficer for payment. 

Mr. Bird consulted with Pacific 
Excavators and determined that 
the amount computed by the Bu- 
reau was acceptable to the subcon- 


tractor (Tr. 61). He thereupon 


wrote a letter, dated March 19,1971 
(Exh. 71) advising the Bureau that. 


- no additional cost data or informa- 


tion would be submitted and that 
$3,560 for the overrun of Schedule — 
Item 2 was acceptable. This agree- 
ment was incorporated into the con- 
tract. by Order For Changes No. 8 
dated April 16, 1971 (Exh. 14). A 
draft of Order For Changes No. 8 


was forwarded to the office of the o 


contracting officer in. Denver by a 
letter. from the project engineer, = 
dated March 25, 1971 (App’ S. Exh. 


= which stated 3 In part: 


Phe: contractor by letter dated March | 


- 19, 1971, copy enclosed, accepted. my of- 


fer of $3,560 for higher costs of excavat-. 


ing: Pier Nos. 2.and 3: below: excavation: 
750. The offer made ina letter to the 
-eontractor, dated February 10, 1971, was. 
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: based ‘on ‘the actual cost tor this work 


and I recommend acceptance. | ee 


Hensel Phelps. requested an eX: 
tension of time totaling 194 days of 
wwhich 26 days were applicable to 
additional subbase footing: excava-_ 


tion at Pier 2 (letter, dated March 


me ker 1970, Exh. 40). The basis for 
ane request was further explained 
in a. letter, dated April 8, 1970 


: (Exh. 44), wherein it was a cead 


that total subbase footing excava- 
ticn for Pier 2 of 3,130 cubic yards 
occupied 74. days and that based, on 


average daily. production, the 1,080 


yards in addition to the estimated © 
quantity for this pier would require. 


26 days. The contracting officer con- 
sidered this request and others. for 
extensions of time (Findings and 


Decision, dated August 17, 1970, 


Exh. 10). He determined that the 
contractor spent 44 working days 
excavating a total of 3,070 cubic 


yards. below elevation 750° at Pier 
No. 2 completing the work on Feb- | 


ruary 17, 1970 (see note 4). This 
computes to excavation of approxi- 


mately 70 cubic: yards per working 
day so that the quantity:in addition - 


tu the estimate (here stated as 1,658 


cubic yards) was determined to re- 


quire 24 working days or 28 calen- 
dar days based on a 6-day work 


- week..-An extension totaling 62 


calendar days was granted of which 
98 days were for the additional ex- 


-cavation. The Findings and Deci- — 


_ sion. was :transmitted . to Hensel 


| @ Phelps: by eet dated pest 95, 


1970 (Exh. 52). oe 
' - Hensel Phelps’ acknowledged r re- 
_ ceipt of the Findings in a letter, 
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dated September 17, 1970- (Exh, 
54), which stated, tnter alia,that no 
appeal ieee would be taken. 


. The letter further stated that with. 
the job delay of 62 days established, 


il was now appropriate to prepare | 
and submit a claim for the addi- 

tional costs incurred as a result of — 
the delay. ‘Mr. Bird tes tified that it 
was then Hensel Phelps’ standard 
practice to price delay costs only 


after the extent. of delay was 
| known. ° The claim in the amount of 


$110, 549.91 was submitted. by letter, 


dated February 26,1971 (Exh. 69)..— 


The letter incorrectly referred. to 


Change Order No: 5 as granting the 


62-day extension, referred- to its 
transmittal letter accepting the 62-. 
day extension which asserted that a 
claim.would be presented for costs 
attributable to the | ot) and 
stated in part: | 


. ‘These a ee ee ee on the at- 
tached sheets, cover the standby charges 


for equipment which was. not utilized 


during | this period, including standby 
rental on the concrete batching facilities. 
In addition, we had some miscellaneous 
charges for utilities:-and other items, The 
delay to the job also projected a number 


— of our operations, involving labor expend- 
| iture, into a higher wage. period for- 


union cr aftsmen’ S salaries * * eros Ye 


The supporting data included . a let- 
ter from Vancon, Inc., the concrete — 


subcontractor, dated September Die. i 
197 0, which computed costs, includ. i 


ing: oxeiicad and. profit, attribute. 


ble to the 62-day delay period of 
$63,658.15; Over $34,000 of this sum. 


6 Ty, 69. This prmelice was undoubtedly de-- 
veloped: in~ response to the’Rice Doctrine. See 
Gallup | Construction: Company, Inc.,. ‘AGBCA 


. No. 288 (June 12,1972) ,; 72-2 BCA par. 9522. 


equipment computed at Associated 
General Contractor's :  egalpment 

rates. - sere n 

The project engineer. “forwardeil 

the claim to the contracting officer 

by a letter, dated April 7,- 1971 
Ape’ S. | Exh, — which stated 1 in 
_ parks > hg deg Tae 


- ‘The. delay: Sater tiem Es eanlted 1 oom 


an overrun of quantities. in excess of 
120%. The contractor has agreed to a 


~ lump sum price increase. of $3,560 for the 
and this » 


extra costs of the overrun, 
amount is included in a draft of: Order 
for Changes No. 8 forwarded. to YOUr ' of- 
fice by my letter of March 25, 1971: * * * 
Please advise me what, if any, liability 
the Government has for the adeleye 
claimed. mo 


The letter contains no nnd en ve. 


_ project engineer. considered that 
Hensel Phelps’ agreement to accept 
the sum of $3,560 for the overrun 
precluded the instant. delay claim 
and, in fact, supports the opposite 
- conclusion. The contracting: officer 
- denied the claim for the reason that 
Hensel Phelps’ acceptance of the of- 
fer made in the project. engineer’s 
letter of February 10, 1971, and its 


execution of Order For Changes No. 
8. constituted. an. enforceable: ‘agree- - 


a ment which. could not be modified 


| without additional consideration to 


_ the Government (Findings and De- 
cision, dated. September 4, 1978, 
Exh. a de | , 

| Decision — 


“a brief iG 15), eal Phelps 


= argues thatthe Government knew or 
should. have: known that. the $3,560 
settlement for the actual: cost of the. 


additional. excavation did, not: in- 
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¥ was eaputear to standby costs for 
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clude’ delay as. incurred during 


the period the additional work was 


performed. We. would. have little 


difficulty. accepting: this argument, 


_ but for the fact that the cost:break- 
down 
Phelps’ letter of December 14, 1970, 
included .some equipment standby 
costs. While it now appears: that 
-eosts for equipment included in the 
breakdown. were limited to-equip-- 
“ment owned or operated by the 
subcontractor, Pacific Excavators, © 
there is nothing in the letter or so. 
far as we can determine the cost 
breakdown (note’S, supra) so limit- 
ing the claim. It might, of course, 
be argued that the limited equip-— 
ment: ‘listed on. the ‘worksheets to- 


‘submitted with Hensel 


gether with the Bureau’s knowledge — 
of the purpose for which the equip- ° 
ment was utilized, constitutes, as a 
minimum, evidence from which con- 


structive. knowledge that the claim . 
included only costs of the subcon-. 


tractor should be- chargeable to the . 


Bureau. We find it unnecessary to. 
reach this issue in-order to decide 


the question before us since we con- 
clude that on this record, the Bureau 
could not reasonably have contem- 


plated that’ Hensel Phelps was g ete eo 


tling’its delay claim of February 26, 
1971, at the time it ‘conveyed its ac- 


‘ceptance | of the $3,5 560 settlement to : 
the Bureau. oe, | 


7 Since we ecralder that this. claim is cogniz- 
cable: only: under. the “Changes” clausé, cases 


-. such as Alrae Construction — Company, ‘Ine., 


VACAB ‘No. “970 (January 81, 1973), 73-1. 
BCA par.. 9872, -holding that agreement on: an 
‘amount due under the Changes ‘elause does not 
preclude assertion of. a claim: under the Sus- 
pension of. Work.clause, are not applicable, fy: 


ae ee ee eee 


a. 


[2] By its letter of February 10, : 


497 1, the Bureau informed Hensel 
Phelps of its review of the claim of 


December 14,1970, which resulted, : 
_tnter alia, in. the disallowance of 


_ equipment standby costs upon the 
ground that such costs had not been 
computed and substantiated. in. ac- 


cordance with Paragraph 25 of the 
specifications. Hensel Phelps filed 


the delay claim presently before us 

_ by letter, dated February 26, 1971, 
which made: no reference to the 
claim of December’ 14, 1970, or the 
Bureaw’s response - thereto, but 


which did refer to its transmittal 
letter of September 17, 1970, which . 


had accepted the Findings of Fact 
of August 17, 1970, granting the 62- 
day extension and which informed 
the Bureau that a claim would be 
- submitted for the additional costs 
incurred as a result of the delay. 


Hensel Phelps’ letter of March 19, 


1971, accepting $3,560 as a settle. 
cent for the overrun quantity of 
bid Item 2 referred to the Bureau’s 


letter of February 10, 1971, and. 


made no reference to its delay claim 
of February 26, 1971. It is clear that 
Hensel Phelps Conidae the claim 
for the overrun quantity and the de- 
lay claim.as separate and the Bu- 
reau could not reasonably conclude 
otherwise since the delay claim had 
not been ‘submitted when the Bu- 

-reau, on February 10, 1971, trans- 

 Initted.to Hensel Phelps hs results 


of its review: of the overrun: claim. | 
| Tt j is, therefore, élear that the delay 


claim’ was “not” contemplated: as 
within ‘the. settlement: of. the over- 
run claim and it is well settled that 
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an agreement will not operate as an 
accord as to matters not contem- 
plated by the agreement.® "eg 
A’ quite similar case is Gallup — 
Construction Company, Inc., note 6 


‘supra, cited by appellant. There the — 
appellant. agreed orally to a price 


adjustment for a change and sub-— 


sequently executed. modification 


formalizing the adjustment. Subse- 
quent. to the oral agreement but. 
prior to execution of the modifica- 
tion, appellant submitted a separate 
claim for costs of equipment made 
idle. because the change had the ef- 
fect of preventing the contractor 
from proceeding with certain por- 
tions of the work. The Board ruled 
that although the delay costs should: 


have been anticipated and included 


in the modification formalizing the 
price adjustment resulting from the 


- change, there was no evidence that 


the appellant manifested any inten- _ 
tion of relinquishing the claim for. 
idled equipment at the time it ex- 
ecuted the modification. The ' appeal 
was sustained. | 

We hold that the deren of ac- 
cord and satisfaction to the instant — 
delay claim hag not been substan- 
tiated..This claim is sustained as to 
liability and remanded to the con- 
ae officer. 


"Taxen ie: day Delay Claim 


This claim concerns another por- : 
tion of the 62- day extension granted — 
' 88, BR. Steinlicht, IBCA-834—4-70 (Maren 


12; 1971), @1-1 BCA par. 8767 ‘and Richard 
KE: W. Tom, Ine., -ASBCA. No. 7948 (October 9, 


1962), 1962. BCA ‘par. 3537. See. also. 8. Wi 
Hlectronics . é€ M anufacturing Corn. s ASBCA 


No; 17,523. (May 23; 1974), 44-2 BCA par. 


a- 
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. dated August 17,1970 (Exh. 10). In 
- order to deren the theory upon 


which the claim is presented it will. 


be necessary to briefly detail certain 


background matters not it presently 


| in issue. 


Excavation at “Pier 3 eees ais: 


~ vation 756 to the lines and grades 


shown on the plans resulted in an. 
unstable slope condition. Discus- 
sions were held at the job site and — 


Hensel Phelps was directed to flat- 
_ ten or reduce the angle of the slope 
_ thus requiring 


similar ries changes at Pier 2. 


However, design changes at Pier 2. 
were apparently accomplished prior. 


to the performance of any extensive 
- excavation. Hensel Phelps referred 
to this situation and the Bureau’s 


directives to change the angle of the 


Slopes in a letter, dated July 28, 1969 
- (Exh. 19). Hensel Phelps estimated 
that the additional 
would approximate 40,000 to 50,000 
yards at Pier 3 and 20,000 to 30,000 


| yards at Pier 2. Hensel Phelps pro- 


posed to perform the additional 
excavation at the contract unit price 


- subject to certain conditions among » 


which were that the delay and re- 
sulting additional costs:could not be 


determined until the additional ex- 
cavation was completed, that the 
Bureau would. be. responsible for. 


- certain equipment rental and over- 
head, .costs as well :as any overtime 
or shift work which might be re- 


quired in order -to complete concrete 


work toa higher and safer elevation 
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Fiensel Phelps by the Findings, 


3 additional excavation - 
(Tr. 41, 42). The Bureau directed 


excavation 


On 


prior to the anticipated ralns. Hse . 


sel Phelps estimated that the addi- — 
tional excavation would require ap- _ 
proximately four weeks (Tr. 42). 
The Bureau ‘took the position _ 
that since Pacific Excavators was _ 


_ performing the excavation at $1.95 


per cubic yard, overhead and stand- - 
by equipment costs should be ab- 
sorbed in the $.55 ‘per yard differ- 


‘ence between Pacific Excavators’. 
price and the contract price of 
$2.50 (Tr. 43, 44; memorandum, — 
dated August 19, 1969, summariz- — 


ing discussion a a meeting with 
Hensel Phelps’ representatives on | 
August 15, 1969, App’s.. Exh, FE). 


‘Hensel Phelps subsequently agreed | 


to perform the additional excava- 
tion at the contract price which 


would include all. overhead and — 


standby equipment charges result- 
ing therefrom (Tr. 42; letter, dated 


“September 2, 1969, ‘Heke 99). ‘How- 


ever, certain coniditions of its orig- 


Inal propesat 5 were -Teiterated in- | 


cluding: 
ce Tes — : ee 
8) At the completion of the foundation 


excavation and ¢lean up, additional over- 
time, or shift work under lights at night . 


might be in order in an effort te complete: 
the concrete to a higher and'safer eleva-. - 


tion prior to any anticipated rain, We 


propose that the Bureau would be. re- te 


sponsible for any. ‘such additional ex- : 
pense. — | 
7) Further, if’ ‘in’ goles of all efforts 


auy clean up or problems from material — = 
_ washing .down from the. slopes. does OC+: 
eur because of the delays resulting. from 


the additional. excavation, we feel that 


‘the Bureau ‘should: also- ‘be responsible: 


for any additional costs: resulting from: | 
this condition. 
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_. Mr. Bird testified that in wr iting 
the letter of September 2, 1969, he 


Intended that the unit price cover 


standby costs and actual costs in-- 


curred. only during the period re- 
quired te perform the additional 


work Che, 44, 56, 59). He was of 
the opinion that the matter of addi- 
tional costs attributable to subse- 


quent. delays caused. by the addi- 
tional excavation was left open 
(Tr. 46), | a? a 
The project engineer replied. to 
Hensel. Phelps’ letter of Septem- 
ber 2 on September 16, 1969 (Exh. 
23) stating that payment for exca- 
vation to changed slopes at Piers 
2 and 3 would be made at contract 
unit prices and. that - additional 
time would be allowed. when the 
extent of the delay was known. The 
letter closed with the following: 
: “Under existing circumstances, we 
cannot agree to pay for expediting 
concrete: work, and. you must use 
your. own judgment as. to schedul- 
ing the work, including considera- 
tion of any possible cleanup costs if 
work i 1s inundated.” ee 
“Mr. “Donald, Alexander, | 
engineer. for the Bureau at the proj- 


ect and: under whose direction the 

_ project éngineer’s letter of Septem- 

ber 16, 1969: “was “written, testified 

- -that ie ‘thought - the offer in. Hensel | 
~ Phelps’ letter of September 2“* * * 
included;. along ~with-: other items ~ 
that wére agreed’ to; ‘the-total pay-’ 
ment that® is” "Rvolved 4 in this ovér-_ 
| excavation.” 7" (Tr. 111. ) He did not, 
anticipate that: there would -be. any | 
| later pagment for aes delay © or 
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Aine else. He dase how- 
ever, that the Bureau cid not eee | 

- Hensel-.Phelps’ offer,in its entirety 
(Tr. 118). This admission is com-  _ 
pelled by the project engineer’s let- — 
ter of September 16, 1969, which re-_ 


jected in part certain conditions of 
Hensel Phelps’ offer. 
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_It developed that total additional 7 


excavation approximated 125,000. 
yards and that additional excava- 
tion at Pier 3 required 82 days (Tr- 
45, 58). Because. the additional ex- 
cavation consumed more time than . 
anticipated, the difference between. 
the contract unit price and -the 
amount paid Pacific Excavators was. - 


ee to cover all of the delay . 


osts.? 


; Th a letter, dated January 7, 1970 © 
‘Hensel Phelps stated 
that 1t would accept 82 days as an 
extension for.the additional excava-. 
tion.at Pier 8, but that this period. 


(Exh. 30), 


did not accurately reflect total delay 
to the project. The letter pointed 


out that: additional excavation.-was- 


required at Pier 2 and that delaying 


footing operations into the. winter. ... | 


months resulted in inefficiency, de-. 
lays’ and additional cleanup time. Ite. . 
Hensel, : 
Phelps had no way of knowing what .. 
effect rain and. weather mould have. 
on operations. since rain, mud. and. ' 
, rocks from the slopes could further, 


further: stated - that 


OTT: 54, 55, 57-59. The concrete. ‘subcon- ie 
tractor, Vancon,.Inc., submitted .a. claim -to: 
Hensel Phelps in the amount of $70, 530 for. 
the standby labor and equipment and’general’. 
_ and administrative, expenses ‘incurred ‘during... . 
the period August” 1 through November 30, . 7 
1969 (letter, dated November 28, 1969,: “App 8: : 


Exh. A). ee eo ee 
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delay the aoe until ‘footing’ “con- 


crete in panes 2 and 3 was above 


- elevation 755. 


By letter, dated January 19, 1970 
(Exh. 33), Hensel Phelps referred 
to previous letters concerning delays 


to the-job because of additional ex-- 


-cayation at Pier 3.°The letter al- 


_ leged that heavy ‘rains had resulted. 


~ in mud, rocks and water in the Pier 


8 footing area, the removal of which 
- weuld require additional work. It 


was stated that a daily record would 
be kept of labor, material and equip- 
- ment charges incurred in the addi- 

‘tional work which would serve as 
the basis for a claim when the addi- 


tional costs: could be determined.: 
Claims for costs of cleanup work 


were submitted. to the Bureau. by 
_ Hensel Phelps’ letters, dated March 
19 and May 21, 1970 (App’s. Eaxhs. 
Land M). The project engineer for- 
~ warded the claims to the contract- 
ing officer (memorandum, dated Au- 


gust.7, 1970, App’s. Exh..S). In a 


| memorandum, dated August 31, 
1970 (App’s. Exh. U), the contract- 
ing officer advised the project 


engineer that since the additional. 
cleanup: work would apparently’ 
have been unnecessary but for the: 
delay caused by the. resloping :at’. 
- Piers:2 and: 3, the contractor was 
entitled to an. equitable adjustment. 


Creanup costs totaling $5,848.84 re- 


sulting from storm damage to foot-. 
ing areas of Piers 2.and 3 were paid. 
under. Order. For Changes No. 7. 
dated January 20, 1971 (Exh. 13).: 
. The contracting officer considered — 
ek Phelps? request. for an ex-~ 


tension of time (Finding of Fact, 


_ “APPEAL ‘or HENSEL PHELPS CONSTRUCTION COMPANY. 
ee ~ May 8, 1975 | plea: a 
date Niece 2. , 1970, 0, Behe . 6): He - 


determined that resloping- opera- 


tions at Pier 3 commenced > on 
July: 23 and were completed. on « 


October. 18, 1969, and granted. an — 
extension of time. totaling 82 days | 


for the additional excavation. How- 


ever, he denied the request for an 


Benson et unspecified length at. 
Pier 2 because he found. that. addi- 
tional excavation at this | pler pro- 
ceeded concurrently with excava- 


tion at Pier 3. He recognized. that. i 


the contractor might incur further 


delays since excavation and concrete © 
work had been extended into the ~ 
wet: winter: months. The ‘findings 
stated that any such delays would’ 
be cousidered at a later date at the. 


contractor’s request. Hensel Phelps ; 


acknowledged receipt of the find- . 


ings ina letter, dated. April 30, 1970 oe 


(Exh. 46), which stated that no ap- — 
peal would be taken therefrom. . 
- Hensel Phelps summarized delays 
to the job. totaling 194. days: e | 
which. 88 were atceibutsble 7 
weather during: the months: eg - 


cember 1969 and - January “and 
February 1970 (letter, dated: March: — 
16, 1970, Exh. 40). The delays were 
further explained | in a letter, dated — 


April 3, 1970 (Exh. 44), which. 


stated that there were 15 unwork: > ~ | 
-able days due to weather conditions 
in “December 1969, 18 in. Janay 3 


and four in February... 


- Ina Findings of Fact, a ae. - 4: 
gust 17, 1970: (Exh. 10), the ‘con-"~ 
‘officer determined’ “that | 
Hensel - Phelps _ had experienced : 
heavy rains constituting ‘unusually. _ 
severe weather during December oo 


tr acting 


“ muddy conditions. 
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1969 and J anuary 1970, hich dee 


layed the work a total of 17 working 


days. The findings included the 


following: 


. The ‘amount of time the. contractor 


should have anticipated being shutdown 
‘during normal adverse weather in De- 


cember and January cannot be accurately — 


- determined. However, an average of 4 


' days in each of these months is a reason- 


able estimate because the contractor 
- would have been placing concrete in Piers 
2 and 8 instead of working on. foundation 
excavation if he had not been delayed 
82 days provided for in Findings of Fact 
dated March 9, 1970, and concrete work 
-eould have proceeded on. days when 


hamper excavation operations, * * * 


would. preclude or 


Based on a ‘six-day work week, 17 


dar days, which was the extension 


- ‘working days converted to 20 calen- 


_ granted by the contracting officer. | 
As noted previously, this 20-day. 


extension was a portion of an exten- 
sion totaling 62 days. 


Hensel Phelps infornied the Bu- 


reau that it would accept this exten- 
_ gion ina letter, dated‘September 17, 


1970..(Exh. 54), which stated that 


it was now in order to prepare a 


. claim for the additional costs in-: 
curred as a result of the delay. The 


letter stated in part: 


~N 


‘The acceptance of the unit price » for 


removing the additional material at 
_ Piers 2 and 3 was based on‘the unit price 
including compensation to cover the ad- 


; ditional costs of overhead and standby 


charges: for such equipment as the con- 
erete bateh plant and trucks. The addi- 


tional-costs for overhead and supervision 


as well as costs for equipment time 


caused by the job delay of sixty-two days — 


has: not. ‘been. allowed for. We are in the | 
| process of preparing. a detailed summary 


of the additional costs for which we feel 


(82 LD. 
Rt etal 


| we are: entitled coriensntion as a re- 
 Sult of the sixty-two days delay. * * * 

_. The claim in the total amount of 
$110,549.91 for costs attributable to — 


the 62-day delay was submitted by _ 
letter dated de ETE 26, (190 1 
(Exh. 69). 

_ Mr. Bird testified that the mae 


claim did not include any portion 


of the Vancon claim of Novem- 
ber 28, 1969 (note 9, supra). When 


asked why, he replied : “Well, basi- 


cally, because this additional charge 
for equipment delay and standby 
charges occurred during a period | 
that we agreed with the Bureau that 
the unit. cost or the unit price we 
were getting would take care of such 
costs.” (Tr. 55.) He further testified — 
that no amount of the present claim 

was included in the proposal to per- 


form the extra excavation at the con- 
tract unit price (Tr. 53, 55). His 


intention was that the unit price 
cover actual costs of the excavation — 
and standby costs only during the 
period required to perform the work 
(Tr. 56). He stated that but for the 
additional excavation the piers. 


would have been at a higher eleva- 
tion and the rains would not have _ 


hampered the work to the extent 
they did (Tr. 51). The Government 


has made no attempt to rebut this 


testimony and no attempt to demon- 
strate that any portion of either the 
82-day or 62-day delays were in 


any way attributable to lack of dili- 


gence or fault of Hensel Phelps. The 


record would not support aay such 


finding. ° | 
~The contracting officer: denied ths 


claim for the reason that it was for - 


a 
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costs: te biiabls to unusually se- 


vere weather for which the contract 


made no provision for compensation 
or it was for costs attributable to the 
change in ‘excavation of slopes at 


Pier 3, which had been settled by the 
contractor’s agr eement to accept — 


and the Government’s payment of 
the contract unit price for such 
excavation. 


Decision 


thing admitting that the 20- - 


day delay resulted from winter 
weather, Hensel Phelps asserts that 


this is not the type of weather delay - 


_ for which the contractor is not en- 
— titled to reimbursement and argues 
that the claim is foran impact delay 


which is the proper subject of an _ 
- erete works being extended into the. 


equitable adjustment {( posthearing 
brief, p. 24). No authority is cited 
to support this argument. It is ap- 


parent that characterizing a.claim 
as for impact delay adds nothing to 


its validity.” 


Costs here claimed are. apparently | 
labor. inefficiencies attributable to. 
the work being behind the schedule. 
obtainable: during the rainy winter. 
months but for the directed change 


which required additional excava- 
-tion.. The claim as asserted is not 


ta — =? ante there is. sub- 


aa ‘So-called sibel est - claims" uenaily. 


result from multiple changes where it is diffi. 
cult ‘or; smapossible to determine the effects in 


terms ‘of time and cost attributable to par- 
ticular. changes. See Maintenance Engineers, 
ASBCA No. 17474 (July 8, 1974), T4-2 par. 
10,760. wherein, anter alia, impact cost claims 
are deseribed as ‘being ‘beset with many of the 


plifals and. ioe related: to the ‘total: ‘cost 


theory. 
Hi] 79-4647 52 
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States, 197 Ct. Cl. 
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stantial ene for the proposi- 


tion. that recoverable direct costs: 
must flow from the delay to the © 


project as a whole and be directly 


chargeable to that delay and that 
recoverable indirect costs are those - 
incurred during the delay period it- 
self. Under this view the claim > 


would. necessarily be denied, since 


the delay period -in this context — 
would seem to be the 82-day period 
required to perform the additional. 
work and costs attributable to a sub- 
sequent period of rainy weather | 
would not appear.to be directly 

chargeable to the prior delay. The 


‘contracting officer’s recognition in. 
the findings of March 9,.1970, that 


some further excusable delay might 
result from the excavation and con- . 


winter weather would not seem to 
change the result, since it is well set- 
tled that a fading of excusable 
delay based on acts of the Govern- _ 
ment does not, without more, equate 
to liability either for damages as a 
breach # or under a Suspension of 
Work Clause? We note that even 
in-a breach :case, delays incident to 
inclement weather have been elimi- 


nated from the recovery period.# 


See Lites Construction Company, Ine., 
‘SBCA Nos. 11919 et al. (May 31, 1968), 
68-1 BCA: ‘par. T067 and cases cited:at 32,668. 
This -case was reversed -on other -grounds, 
Liles Construction Company, Ine. ¥. United 
164 (1972). 


12 Dean Construction Company ¥, “United 


‘States, 188 Ct. Cl. 62 (1969). 


8 Alrae Construction Company, Tne; tok 


4, supra. 


i Laburnum: ‘Construction. Corporation ts: 
United States, 163. Ct. CL. 839 (1968), 


as 


ied However, recover 7 for the in- 
‘creased costs of working’ i in the win- 


ter months .or during the rainy sea: 


son has been: allowed under the Sus- 
pension of Work Clause where that 
was the inevitable effect of the sus- 
pension.” The view that recovery in 
such a case must be under the Sus- 
pension of Work clause is, of course, 
based on the “Rice Doctrine” which, 
to the extent that it precluded an 
adjustment for the increased costs 
of unchanged work, is no longer 
applicable. The Suspension. “of 
Work clause in the instant contract 
precludes an adjustment which is 


provided for or excluded under 


any other provision of the con- 


tract-and it would appear that the 
instant claim is allowable only un-— 


der the Changes clause. See Gallup 
Construction Company, Ine., note 6, 
supra. We conclude that the. deci- 
sions (notes 11. through 14, supra) 


which would disallow costs similar 

to those here claimed represent 
_ nothing more ‘than application of 
the general ‘rule that damages for 
breach must be the direct as “distin- | 
emote - conse= 
quence of the: breach.’* The record 


_ guished from ‘the’ 


16 See 7. F. Scholes; Inc., ASBCA No. 5010 
(February 29, 1960), 60-1 BCA par. 2555; 
United Contractors, ASBCA. No. §142 ‘(Web- 
ruary . 285): 1962), 1962.. BCA par.. 8314 at 
17,071~— 074 affirmed, on.. this point, - United. 


Contractors. Vv. United. States, 177 Ct. €1. 151° 


(1966) ; ; H. V. Lane Corp., ASBCA Nos..9741, 
et al. (August 31, 1965), 65-2: BCA’ par.. 


Constr uction | Company, _ASBCA . Nos. 


T7572. 

16 See, €.9-5 
Company et: al.’ We ‘United’ States, 201 Ct: GL 
- 616 at 626-27, 

(1974). 
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5076. 
at 23,883,, and. A. UF, Drewter, d/b/a. Dréxler: 
12249. ; 
and 12316 (March 20, 1969), 69-1 BCA par. 


Wittiam Green oe ne 


cert: denied, 417 ‘U.S. 909° 
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would not aipport a ‘Gndine that — 
any portion of the delays were at- 


tributable to fault of Hensel Phelps. - 


While this finding is insufficient in 
and of itself to shift costs attribut- 


able to inclement weather to the 
Government, we conclude that in- — 


creased. costs of work performed in — 
the rainy; winter weather, which 
are the direct and inevitable con-— 
sequence of a change and which 


would not otherwise have been in- 
curred: but for the change, aré re- 


coverable | ne the _ Changes 


—Clause.7? 


Having concluded that the in- 
stant claim may not be disallowed 
on the ground that it represents 
costs incurred in working in un-~ 


usually severé weather, the Govern- 
‘ment’s second defense of accord and. | 
satisfaction need not long detain us. 


It is hornbook law that in order for” 
a binding agreement to exist there 


must be no material variance be- 


tween the offer and the acceptance.'® ~ 
Here Hensel Phelps’ offer in its :let- 


_ ter of September 2, 1969, to perform 


the additional excavation: at- the 
contract unit price was clearly con- 


ditional. upon the Bureaw s agree-. 
ment to:pay for overtime and shift — 


“31 Montgomery Maéri.Company and Western 


Line Construction Company, Inc,, IBCA-59 © 
and IBCA-72 


5 , (June 28, 1968), 70 TD. 242° 
at 387 et seq., 1963 BCA par. 3819 at"19,055— 


062. Cf. D. H: Dave € Gerben Contracting Co-,' 


ASBCA No. 13005 (June 7; 1978), 73-2 BCA" 
par. 10,191 at 47,999 (where' Suspension - of: 
Work clause did not exclude proat, it was ‘un-' 
nécessary to~ decide “whether recovery Ris 
under ° Suspétision’ -of * ‘Work, Changes © ‘or’ | 
Changed Conditions élausés).. ary 

‘18 Bromley "Contracting . Company, 
VACAB No. 1112 (January 17, mye ASL 
BCA par. 11,029 and cases. cited. - : 


Tey 
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a ok which ne OS necessary. ane” 


order to couplers the concrete work 


to a higher and more safe elevation 


prpete anticipated rains and to the. 
Bureau’s agreement to be respon- 


sible for cleanup: costs resulting | 
_ . from the delays caused by the addi- 
tional excavation: The project en-- 


' gineer’s. letter of September’ 16, 
1969, while accepting the unit price, 


flatly rejected both conditions. The 
Bureau subsequently agreed to and 
did pay for cleanup costs which. 
would not have been r equired: but 
for the delays incident to the addi-- 
tional excavation. It could as log-. 
ically have been contended that the’ 


claim for cleanup costs was also 


barred by Hensel Phelps’ offer to 


— perform the additi onal excavation 
at, the contract. price. | 


~The appeal on this Are 1s sis 
- tained ’as to liability and remanded: 


—6toe the contracting officer. - 


oF ortecon-tly Delay 4 lim | 


This claim is" asad upon. a, Bie | 


reau directive, issued on . Febru- 


ary 26, 1970, that a steel sheet pile. 


Ballehend “ installed at Pier 3. 


Hensel ‘Phelps referred to this.ver-- 


bal . directive in a. letter; dated 


March ‘2, 1970 (Exh. 38), which. 


stated in part: “We propose to fur- 
nish the necessary labor, material 
and equipment to. construct. a pro- 


sheet piling and’ structural steel 


bracing and walers * * *,” The let- 
ter described certain design details 


that aay price did not include the 
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removal ee any. art of the ore | 
structure or the steel: sheet: piling, 


. but did include an allowance for‘a _ 
— 20- or 80- foot section of used six-foot 


chain link fencing to be located as. 

directed. by the Bur eau and stated : 
“Our total lump sum price to con-; 
struct the protective steel sheet pile © 
bulkhead. as outlined | above , | oe 


$12,210. - 


- In a letter, dated Mar ah 13, 197 0: 
(Exh. 39), Hensel Phelps stated: 
that work on the protective steel — 


bulkhead was begun on Wednesday, 


March 4. and ~ completed on 


March 11, 1970. Hensel Phelps’ as- 


serted that during construction of 


the bulkhead it was necessary to. | 
suspend other oper ations in the foot- 


ing area at Pier 3, alleged that total 
delay to the job amounted to one 
and one-half weeks and. requested — 


an extension of time of ten calendar — 
days. The project engineer accepted 


the lump-sum price of $12,210 for 


- es the installation of the sheét piling - 
~ and advised Hensel Phelps that an 


order for changes would be issued 
as soon as practicable (letter, dated 
March 17, 1970, Exh: 41). As to the 


time extension, Hensel Phelps was” 
2 informed that its request for an ex- 
_tension of ten calendar days- would ~~ 


be considered along” with other’ | 
delays. ‘Hensel Phelps was urged to 


; submit all> claims ‘for’ time exten-. 
sions so that. all alleged delays could =a 
tective bulkhead at Pier 3 using steel’ ~ 3 | as 


be considered together. ~~ e 
"Hensel Phelps summarized and — 
explained various ‘delays to the job. | 


In letters, dated Mar ch 16 ‘and : 
d April 3, 1970 (Exhs.’40 and 44). In’ 
the latter letter maeey esowtng from 


218 DECISIONS 


the installation of the sheet pile 


~ bulkhead was alleged to be from 
| February 26. to March 11, 1970, ‘Or 


14 days. | 
Order For iinges Ni Oo. 3, doise 
February 27, 1970 (Exh. 8), di- 


rected, among others, the following 


change: 


4, Wurnish and install approximately | 
86 lineal feet of used 30-foot MP-115 © 
sheet piling bulkhead at eleva- 


steel, 
tion 750 along the east face of Pier No. 


. 8, and remove at.a later date and dispose . 
of that por tion of. the sheet piling above 


elevation 765. 


A later section of the aadee referred 


to the bulkhead as described above 


and stated that the contractor would 
be paid therefor the lump sum of 
$12,210. Although the order for 


changes clearly includes the re- 


moval and disposal of piling above 


_ elevation 765,-and Hensel Phelps’ 
letter of March 2, 1970, stated that 
its lump-sum price did not include 


- removal of sheet piling, Hensel 
Phelps signed and accepted the 
order as. satisfactory on April 24,. 


1970. The order stated that ada 
tional. time required for perform- 


this time. 
‘The contracting officer’s. Pudge 


of Fact, dated August 17, 197 70. 
. (Exh. 30), extending the time for 
- completion of the work by 62-days. 
included 14 days for the installa- — 
tion of the sheet pile ‘bulkhead, As 


noted previously in connection with 


the 28-day and 20-day delay claims, 
- Hensel Phelps accepted the 62- day 
extension in a letter, dated. aaa 


oF THE. DEPARTMENT OF THE INTERIOR 
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ber 17, 1970 (Exh. 54), aii aa 


vised the Bureau that it was now in. 


order to prepare and submit a claim | 
for the additional costs incurred as 
a result of the delay. The claim in 


_ the amount of $110,549.91 was sub- 


mitted by letter, dated February 26, 
1971. 

The contracting ‘ote denied the | 
claim for the reason that Hensel 


. Phelps’ offer to construct the bulk- 


head for the lump sum of $12,210, 
the Government’s acceptance of this 


offer and Hensel Phelps’ unquali- 
fied acceptance of Order For | 


Changes No. 3 constituted a bind- — 
ing. agreement which could not be 
changed without new consideration . 
to the Government. 

Mr. Bird’s unrebutted testimony 
was thatthe lump-sum price of $12.- 


21¢ for constructing the Sullehead:. : | 


was the direct cost of labor, material 
and equipment and did not include 
overhead .or the cost of standby. 
equipment during the period re- 


quired to perform the work (Tr. 


66). He further testified that no 
part of Hensel Phelps’ present — 


ance of the work covered ‘by the claim ($15,706.88 as stated in the _ 


order could not be determined at. 


complaint) for the 14-day delay was 
included in the lump-sum price of 


the work signed and agreed to in 


Order For Changes No. 3 (Tr. 67). 
Decision | 


We. think it clear ie the con- 
tr acting. officer’s decision on this 
claim was correct... 

Hensel Phelps. argues that, the 


record ‘is clear that the lump sum 
proposal did not include delay costs. 
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| ana that the Bureau knew or should 
have known that the proposal 


covered only the actual cost of per-_ 


forming the work (brief, p. 27). We 
agree with the former assertion, but 


_. find no persuasive evidence to sup- 
port the latter. It is, of course, not: 


unusual to separate the cost. of ad- 
ditional work attributable to a 
change from the time required for 
its performance and it is clear that 


the time extension due Hensel 
Phelps for the change was tobe con-- 


sidered at a later date. Neverthe- 
_ less, Hensel Phelps by its letter of 


March 2, 1970, offered to furnish the 
_ necessary labor, material and eqnip- 


ment to construct the bulkhead for 


a total lump-sum price of $12,210 


and the Bureau accepted the offer 
in a letter, dated March 17, 1970. Al- 


though Order For Changes No. 3, _ 
which formalized the change con- - 


tained a provision for the removal 
of a portion of bulkhead’ above 
elevation 765 and Hensel Phelps’ 


_ offered price expressly excluded the 
removal of any part ef the bracing © 


or steel sheet piling, Hensel Phelps 


_ executed and accepted the order for 


changes without: qualification. Ac- 
cordingly; any variance between the 
terms of the offer and the language 
of the change order is not relevant. 
[4] It is well settled that the con- 
tractor’s acceptance of a change 


order which establishes the amount - 


due therefor without reserving or 


excepting any additional costs -or 
later claims constitutes an accord — 


precluding the successful assertion 
of a euecavele claim for any addi- 


tional amount because of he : 


change.*® The Bureau’s knowledge — : 


that the extension of time attribut- : 


able to the change was to be con- - 
sidered at a later date is insufficient | 


to change this rule. The factual — 
situation with respect to this claim 
is clearly distinguishable from that 
regarding the 28-day claim where 
the delay claim was pending at the 


time Hensel Phelps accepted the 
- ‘Bureau’s 


determination of the 
amount due for the change and 1t- 
was clear that Hensel Phelps did not. 


intend the settlement to include the 


delay. claim and we have found that 
the Bureau could not reasonably 
have concluded otherwise. 

‘The 14-day delay claim is denied. 


 Trpenty- -bwo- Day Delay Claim 


In a latter, dated December 10, 
970 (Exh. 60), Hensel Phelps re- _ 
iia an extension of unspecified 


length due to unusually severe 
weather. The letter pointed out that 
-as of December 1 total rainfall was - 


over 15 inches as compared to the 


ten-year average of just over five — 
| inches. Hensel Phelps referred to 
its letter of December 10 and as- 


serted a' claim in the amount of | 
$39,827.72 for additional costs in the - 
form. of standby: charges for equip- — 
ment and supervisory personnel — 
during the pie gine! ‘ ssi | 


19 Seeds & Heron: Y. United ‘States, 92 Ct; 


Cl. 97, cert. denied, 812 U.S. 697. (1941); EL E.. 


Steinticht note &, supra and Modenco-Corpora- 


tion, PSBCA. No, 12 (August 15, 1973), -F38-2 


BCA: ‘par, 10,192. See also Penjaske. Toot Com-. 


pany, ASBCA Nos. 17075. and 18071. (Sep- 7 7 


tember 28, 1978), 738-2 BCA par. 10,328. 
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dated March 1 19, 1971, a 72). The. 
letter:alleged that total delay to the - 


‘project during the winter of 1970- 
Ti was 25 calendar days and-asserted 
that but for the 82- -day delay and 
_ the subsequent 62-day concrete work 
on Piers 2 and 38 would not have 


been: projected into the. ‘winter of | 


1970-71. | 
The: contracting. pee consid- 


ered Hensel Phelps’ request for an 


extension of time-in a Findings. of 


Fact, -dated September 22, 1971. 


(Exh. 16). He determined that the 
contractor was. prevented from 


working or worked at only: 50: ‘per: 


cent of.. efficiency because of rain 


18 work days or 18 calendar days. 


during the period. October 20 


Gioia: December 4, 1970. In addi- 


tion, he determined that the con- 
¢ tractor was delayed by adverse 
weather three working days or four 
calendar days during the 18- day 
period subsequent to. December 6, 


7 : 1970. He, therefore, granted Hensel. 


Phelps an extension totaling 29 


days. The findings included the fol: ae 


cae — 


‘The adverse weather thus sreveuied the 
contractor. from working on days which © 
were. intended to make up for previous, 


‘delays found excusable under the con- 


- tract. The allowable time: must, _there- 


- fore, be further | extended by the num- 
. ber. of . ealendar. days equivalent. to the 
working . days. lost due to the adverse 
weather during the ‘extended contract 


time to ensure full restoration of ‘the | 


preysue extension ‘of: time. 


“The. “contracting” officer. denied 


the. claim for the. reason. that: it -was 


for. inéreased.. costs, attributable: to 
| upasually et severe + weather for whieh 


oF THE DEPARTMENT OF THE 


ae ucturé was completed. 
right after the first of the year 
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ae contract ates no provision or , 
was the result of the previous 82- 
day and 62-day delays which ex- 
tended the work into the winter. 


He determined that an enforceable 


agreement existed as to the compen- 
sation resulting from the 82-day 


delay and that since no proper 
basis existed for allowing any addi- 


tional sum because of the 62-day 
delay, the same ruling was appli- 
cable to the instant, 


supeeauety 
claim. 


Mr: Bird testified that: the bridge 


G6 to ck sk 


in 1971.” (Tr. 67, 68.) He stated 
that but. for the 82-day and 62-day 


‘delays -construction would . have 


been completed in October of 1970 
and the winter weather of 1970-71. | 
would not have been a. factor. The — 
Government has not alleged’ or at- — 
tempted to show and the evidence 
would not. support a finding that 
any of the delay was due to lack of » 
diligence or fault of: Hensel Phelps. 2 


Decision. 


While ae relationship between 


the | ‘slope change and the instant 


delay 1 1s more remote, liability here | 
is controlled by our decision on the 


20-day delay claim. Of course, re- ~ 
covery is limited to costs which are 


shown to be. the inevitable result 


of the change and which would not 
have. been inewirred but. for ‘the 
change.» “ Mae 


~The oy as 3 to this claim i is sus- | 
tained and remanded. to the con- * 


tr acting officer, 
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- Concltusion 


; The appeal 1s dustainied® in: “part 
_ and denied in part as indicated. | 

| Pee ab Nissen, | 
Administrative J ae 


- We CONCTR: 


 Winwra F. MoGraw, _— 
C hie f A dminastrative J oe 


G. ae Packwoon, 
OTE feedge: 


ZEIGLER COAL COMPANY 
(On Reconsideration) 


- 4 IBMA 139 | se 8 
eae M ay, 18, 19%5 


Petition by the ‘Mining Enforcement. : 


and ‘Safety Administration for’ recon- 


sideration of the Board’s opinion and 


order in the above- -captioned docket 


reversing a decision by Administra- 


~ tive Law Judge James ‘A. Broderick 
which upheld the ‘validity of an un- 


warrantable failure withdrawal order. 


issued pursuant to section 104(c)(1) 


of the Federal Coal ae. Health: and | 


eagte Act of 1969. 
--Reaffirmed. oo es 
7 1, Federal Coal Mine. 


Failure: Notices of. Violation. : 


Under * section:. 105(a) of the. “Act, 80 
ULS.C. g 815(a) (1970),-an- operator may 
file an application for review of a sec-. 


tion 104.(b)- notice of violation with 104 
—(e@) (2): findings only if it: wishes.to.chal- 


—_ lenge the reasonableness of time fixed for 
| abatement, ‘Subgequpit to. abatement, Te- 
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‘Health ‘nd : | 
Safety Act of 1969: ‘Unwarrantable 


, aL 


view of such notice under. section. 105 ( ayo. 

may be obtained only as an ‘incident to 3 

the review of'a related section sete) (4) 
withdrawal order. ee 


APPEARANCES: Richard V. Backley, 
Esq., Assistant Solicitor, Madison. . 
McCulloch, Esq, for petitioner, Mining 


Enforcement and Safety Administra- 
tion; 


Steven B. Jacobson, Esq., 
Richard L, Trumka, Esq., for appellee, 
United Mine Workers of America; 
J, Halbert Woods, Esq., for appellant, 
Zeigler Coal Company; Guy Farmer, 


, Esq. , LyNn Poole, Esq., for intervenor, 


Bituminous. Pui ek Associa- - 


tion. | 
OPINION BY. ADMINISTRA- 


TIVE JUDGE DOANE 


INTERIOR BOARD OF MINE 


OPERATIONS APPE ALS 


On December 10, 1974, we handed 
down an opinion and order wherein 
we reversed a decision upholding 


the validity of a withdrawal order 


which had been issued at. the No. 4 


Mine of Zeigler Coal Company 
(Zeigler) by a federal. coal-‘mine in- 
spector pursuant to: section 104(c) 
(1) of the Federal. Coal Mine 


Health and ‘Safety Act of. 1969. 80. 


USC. § 814(¢) (1) (1970). Subse- 
quently, on January 13, 1975, the 


Mining Enforcement and. Safety 


Administration (MESA) filed a 


timely Petition for Reconsideration 


pursuant to 43 CFR 4.604. Having” 
concluded that further exploration - 


of the j issues here involved was war- 


ranted, we granted the petition, 
called for ‘fresh | briefs, ‘and held 


oral angatnbit, Apan:t full reconsid- oe 


: | ie 


our. initial decision as’ clarified 
herein. : : 


aL 


| Procedural and Raia ‘Back 


ground 


- The withdrawal order, 1 HG, 


which is the subject of this contro- 
versy was issued on May 11, 1972, 
and cited Zeigler for an alleged vio- 
lation of 80-U.S.C. § 864(a) (1970), 


. 80 CFR 75.400, which proscribes - 


“accumulations” -of combustible 
materials and requires their: clean- 


up. Subsequent to the abatement of. 


ihe subject violation, Zeigler filed 


an Application for Review of the 
instant withdrawal order in the 
Hearings Division pursuant to sec-- 


tion 105 of the Act. 30 U. 5. C. § 815 
(1970). | 


Thereafter, Answers. in opposi- 
tion were filed _respectively by 


| ME SA and the United Mine Work- 


ers of America (UM WA), AS a, rep- 
 Tesentative of the miners at the 


Zeigler No, 4 Mine. A hearing on 
the merits was held by Administra- 
tive Law J udge James A. Broderick 
on June 20, 1973, at which time all 


2 parties: were represented. 
J udge- Broderick issued. his. deci-. 


sion on™ November 13, 1978, and 
- Zeigler then noted a timely appeal 
thereafter on November. 26, 1973. 


Pursuant to proper motion, on. De- | 


cember 14,.1973, we granted Teavée 


to intervene.to the Bimiocs Coal: 


_ Operators’ Association: (BCOA). 


Timely briefs were then, filed: by, 


Zeigler, MESA, and BCOA, The 


UMWA had notice of the appeal 
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brief.+ 
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4 eration, ’ we have decided to ceuthien ; but seventies apparently chose = 


not to participate since it Aled, 1 no 


- On appeal, “Zeigler éentended 7 
that the subject withdrawal order 


was invalid on four grounds. First, — 
it argued that there was no proof 


of the existence of an underlying 
notice of violation issued pursuant 


to section 104(c) (1) of the Act. A 


Second, it asserted that Judge 
Broderick erroneously concluded © 


_ that he need no¢ find that the viola-_ 


tion cited in the subject section 104 
(c)(1) withdrawal order “* * * 
could significantly and substan- 
tially contribute to the cause and 
effect of a mine safety or. health 
hazard.” Third, it insisted that the 


alleged violation cited in the sub- 
ject withdrawal order was not the © 


product of an unwarrant table failure 


to: comply. Finally, it submitted ; 


that the masses of material found 
by the. inspector were too wet. to be © 
combustible and thus were not in 
violation of the Act... . 

_ We decided in favor of MESA | 
with respect to Zeigler’s first argu- 


ment, holding. that. the. record con- 


tained. an admission by a witness 


called to the.stand by Zeigler which 


established the existence of the al- 
leged underlying notice of violation. 
However, we held’ with Zeigler on 
its second contention and reversed, 
concluding that, if challenged, it 


must be proved that a 104(e) viola- 


iThe UMWA did not participate in the 


initial: stage. of this appeal, but none of the 


parties. has interposed an. objection. to the | 


or: ‘tts! partiéipation i in in: ensuing oral argu: 


ment. See Old Ben Coal Corp. 41TBMA 104,82 | 
I.D, 160, 19741975 OSHD par. 19,511 (1975). 
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Cok rary 


“4 tion ould. significantly. and 


Pac substantially contribute tothe cause - 
“guiment before the Board took place 


-and effect of a mitie safety or health 
hazard. We found it unnecessary to 
deal with the two ronan queers 
-. tlons presented. | | 

In:the course of dealing a the 


first question, concerning the -sufii-. 
ciency of the proof of the existence 


of the underlying notice, we denied 
a. preliminary objection -raised by 


MESA. on jurisdictional.grounds. | 


.MESA argued that Zeigler could 
have filed an Application for Re- 
view of the notice by itself. within 
30 days of its issuance under section 


105 of the Act, 30 U.S.C. §.815(a) _ 


- (1970), and having failed to do so, 
was barred from raising any ques- 


tion with respect to it thereafter. We 
holding . . 
that, having timely filed an. Ap- 
plication for Review of the subject 
section 104(c)(1) withdrawal or- 


rejected. that argument, 


der, Zeigler had fully invoked the 


review jurisdiction of the Secretary — 
regarding any allegation of inva-. 


— lidity concerning such. withdrawal 
order, including the lack of an un- 
derlying notice of violation. In 
- dictum, we indicated that even if 
Zeigler had been aware of the un- 
derlying notice and had wanted to 


challenge the validity of such notice ' 
prior to the issuance of the subject.’ 


withdrawal order, it could not have 


done so by filing a an oa for 


Review. 
‘On January 13, 1975 By ‘MESA ‘pe- 
‘ titioned the Board to eee its 


decision. By order dated: January 


14, 1975, the. Board - granted 
MESA’s . petition. 
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timely. briefs by all ae ‘includ ; 


., Subsequently, 
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ing the. UMWA were filed. Oral ar- 


on March 10, 1975. ‘ 
MESA in its brief on reconsider a-- 


‘tion challenges our decision in a 


number of respects, Only two of the _ 


objections raised require further 


comment, the others being without 


—Imerit aa too insubstantial for ex-— 


tended discussion.? In particular, 
we are giving further attention in — 


this opinion to defining the Secre- 

_ tary’s review jurisdiction under sec- 
tion 105 of the Act, as we under- 
stand it, over notices of violation 
issued pursuant to section 104(c) - 


(1) and to the gravity prerequisite, | 


if any, of a valid. 104(¢) ) a - 
drawal order. a 


I. 
Ts SSUES ON ‘Reconsideration: 


AS Whether hie Board erred in 


concluding that Zeigler. Coal Com-_ 


pany was not jurisdictionally barred 


from claiming that the subject sec- — 
tion 104(c) (1). withdrawal order 


was invalid on the ground that there 
was no punger yang notice of viola 
tion. - 


2 MBSA, has claimed that we erroneously Be 
placed the burden of ‘proof on it.to show the. 
existence of an underlying notice; See Zeigler — 


Coat Co., 4 IBMA 88, 82 I.D. 111, 1974-1975 


‘OSHD par. 19,478 (1975). MESA has also 


-argued that. we were in error in holding that 


‘the subject violation could have significantly 
and substantially contributed to the cause and 
effect of a mine safety or health hazard. As to. 
the latter, .it suffices to. ‘point out that this _ 


entire case has been ‘litigated on the theory ‘ae 
‘that the subject violation did : not - pose: such 


a ‘hazard.’ Indeed MESA. explicitly. conceded. 


me much ‘in its initial appellate, brief. ai of 


an ey p. 14, n. 2:- 
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B. Whether oie Board er in. 


| holding that the requirement stated 


In the phrase coe tt Gould. signif- - 
icantly and substantially contribute | 


to the cause and effect of a mine 
- safety or health hazard * * *” iga 


prerequisite to the issuance of a 


withdrawal order pursuant to. sec- 
tion 104(c) (1) of the Act, 


TIL. . 
Discussion 


2 


In ieee our fale that 


Zeigler was not jurisdictionally 
barred from claiming that the sub- 
ject 104(c)(1) withdrawal order 


was invalid on the ground of a lack 
of an underlying notice of violation, 


MESA argues that, Zeigler could 
only have attacked the validity of 
the notice by filing an Application 


for Review of each notice within 
thirty days of its issuance. Although | 


_ MESA acknowledges that section 
105, the administrative review pro- 
vision of the Act; does. not literally 


support. its. position, it contends 


nevertheless that. the congressional 


failure to so provide was merely — 
legislative oversight. MESA asks us 
~ to imply into section 105 any neces- 
. | rt “ground that it is not supported by 
a pre-existing notice of violation 
containing findings pursuant to 
section 104.(c) (1). | 


‘sary words or phrases to support 


_MESA’s position. inthe interest of | 


effectuating the: supposed: legislative 


intent. We are told that if we hold 
- for. MESA. in ‘this matter we will -~ 
| jections to the soundness of our 
“dictum that an applicant for-review 
may only challenge the validity’ of 
8" notice’ of: violation ‘issued pur- . 


be doing no violence to.the plain 


= meaning of section 105, and -we:are 
in. effect, warned. that che failure to. 
so hold will create a conflict between 
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Ske 104(¢) (1) ‘anal ‘the Due. 


Process Clause of the Fifth Amend- 
ment to the Constitution. Br. of 
MESA. on. reconsideration, p. 3. 

At the outset, we. note ‘that = 
Zeigler did not attack the validity 


of the: subject notice of violation. 
Rather, the company denied that 


such notice had ever been issued. If 


we were to reverse ourselves on the 
“narrow holding of this case, we 


would be in the absurd position of — 
saying that : an applicant for review 


is precluded from denying the issu- 
ance of an underlying notice of vio-- 
lation in a proceeding to réview a 


related’ 104(c) (1) withdrawal or- 


der because the applicant failed to 
‘make that assertion at a time when 


it claims to have been in ignorance 


of such notice. Even if we now 


agreed to set aside our previous. 
dicta with respect to the review 


7 jurisdiction of the Secretary over 
challenges to the valedity of notices _ 
of violation issued pursuant to sec- 
tion 104 (c) (1), we would have to 


reaffirm our initial holding i in order ~ 


“to avoid an otherwise Gatcnabls and — 
wholly capricious result. Thus, we 
remain committed to the proposi- 


tion that an applicant for review 


‘may challenge the validity of a 104° 


(ce) (1) withdrawal | order. on the 


[1] We turn now to MESA’s ob- 


v1] 


| oe - eich 104(c) (1) as an in- 
cident of the review of a related (c) 


(1) withdrawal order. It-is really | 


the dictum, rather than the narrow 


~ , holding on the jurisdictional issue, 


to which MESA has directed its 


: arguments in this aad of tHe re-_ 


consideration." 

Ine attacking | our previously 
stated views, MESA contends that 
the kind of mone of violation now 


before the Board is properly de- 
scribed as a section 104(b) notice 


with 104(c)(1) findings. Previ- 


ously, we have referred to:such cita- 
tions as 104(c)(1) notices. See 
_. Hastern Associated Coal Corp., 3 
IBMA. 331, 81 ID. 567, 1974-1975 


_ OSHD par. 18,706 (1974).2 


— Inasmuch . aS. ‘section. 104(c) (1) 


does not, in so many words, direct 
the issuance of a notice of violation, 


~ we accept MESA’s characterization — 


of such notices as an alternative de- 


- seription. The impact of this mod- 
ification of viewpoint is, however, 
minimal. All that such acceptance 
| implies i is-that an applicant for re- 


view under section. 105 (a) of the 


Act may challenge a 104(b) notice 


with (c)(1) findings with respect 


_to the reasonableness. of time fixed — 
for abatement. 80 U. S.C. § 815 (a) | 


( 197 0); Freeman’ O oal Mining 
Company, 1 IBMA 1,7 7 LD. 149, 
1971-1978 OSHD — par. 15 367 


: (1970) ; Reliable Coal Corpor ation, 
ae IBMA 50, 781. -D. 199, 1971-1978 
-OSHD par. 1, 368 (1971). 


This decision has “been. réafirmed’ by. ‘tn’ : 
Board upon reconsideration. 3 Celaue 3883, 81. 


ID. 627, A9TA-1975° OSHD ‘par. 





(1974). 
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B15, 321, 80 LD. 
‘OSHD par. 16,954 (1973) ..Since we 
‘believe that ignoring the statutory 
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Such conclusion does not eran 


“us to agreeing with MESA’s further 
‘contention that an operator may 
challenge the validity of a 104(b) _. 
notice with (c) (1) findings, in ad- ~ 


vance of the issuance of a related 


-104(c) (1) withdrawal order, where 
the violation cited eee been 
-abated. If we were to accept that 


contention, we would have to do 


more than simply insert words or. 
phrases, as MESA. ‘suggests; we _ 
would be obliged to ignore: the 

plainly stated limitation of review — 
.of notices of violation under sec- 
tion 105 to issues bearing on the 
reasonableness of time fixed: for 
-abatement. See Reliable Coal Corp., — 
supra. As we have indicated before, 

‘proper respect for legislative au- 
thority and the separation of pow-. 
-ers dictate that we reject so-called 
interpretations which are in reality 
de facto amendments to the Act. - 
See Eastern Associated Coal Corp., - 

4 IBMA 1, 82, I.D. 22, 1974-1975: 
OSHD par. 19,294 (1975);* ef. 


United States Fuel Co., 2 TBMA 
739, 1973-1974 


limitation on the scope of review of 


notices of violation would indeed 
amount to a dé facto amendment, 
. we re] ject such: interpretation. 


Before closing this phasé of our 


| reconsideration, a word or twoisin 
order with regard: to MES A’s ‘ra 
| Henle for’ ‘interpreting section 105 : 


: *4 An ‘appeal’ of ‘the Board’s decision: in’ ‘this aa 
Case: is: pending in the United. States Court 


‘Of ° Appeals: for: the « ‘District | of _ Columbia 


Cireuit. No. 75-1107. 9° 


- prior — 


. States, 355 U.S. 534, 539-40. (1958) ; 
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(a) in the manner that: it hae urged | 


on us. MESA: contends in substance 
that denial of the opportunity for 


prompt review of a 104(b) notice 
_ with (c) (1) findings, where the vio-_ 
lation is abated in advance of the’ 


issuance of a related 104(c) (1) 
withdrawal order, would render 


such order unconstitutional, ‘there 
having been no opportunity for 
~ According "to. 


hearing.> 
MESA, the Due Process Cass of 


the Fifth Amendment to the Con- 


stitution requires such hearings in 
instances where there is no “immi- 
nent peril.” Br. of MESA on recon- 
sideration, p. 2. 

. We have not undertaken to: ce 


termine ‘the validity of MESA’s, 
constitutional argument. because, as_ 
‘an administrative tribunal within 

the Executive Branch, the Board is. 


not possessed of the cindictal power 
of the United States” under Article 


TIT of the Constitution and has no 


jurisdiction to make any adjudica- 
tive determination as to the extent 


of congressional power to authorize —.. 


a ‘deprivation of property without 


opportunity for prior hearing.® Sée, 
however, Ewing v. Mytinger and 


Casselberry, 339 US. 504 (1950). i 


' 8 See ‘Leigler Coal Oo., Supra, 3 IBMA at 
-455, 81 1.D. 732. (1974), n.'4. See alse (5 


U.S.C. §§ 701-706 (1970) and ‘Capital. Coat. 


Sales v. Mitchell, 164 Fr, ‘Supp. 161 (D.C. 


D.C. 1958), aff'd. 282: F 2a 486 (D.C. Cir 
- 1960). 7. 


. 8 See United: States v.. Nicon,- 
683, 94° S. Ct. 3090, 3106 (1974) ; 
Utilities . Comm'n. of. California v. ‘United 
‘Panite 
v. District of - Columbia, 112 F.2d 39 Oe 
Cir 1940). 

” Compare Fuentes vy. Shevin, 407. U. Ss. 67, 
90-92, notes 27, 28. (1972). with Mitchell v.. 
Wot, Grant Co., 416 - ORs aa in = ta 
1895, 1902 Gerd). Co ie 
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- To sum up: we are reaffirming 


our initial holding. In a section 105 


“proceeding to review a section 104 
(c)(1) withdrawal order, there is 


no jurisdictional bar to a claim that 
such withdrawal order is invalid 


for a lack of any underlying notice 
‘of violation. With respect to the 
scope of review of a section 104(b) 
notice with (c) (1) findings under | 
section 105, the Board is of the view | 

that, so ions as the violation cited 
in such. notice remains unabated, an 
operator may file an Application for 
‘Review to contest the reasonable- 
ness of time fixed for abatement. 


Once the violation is abated and in — 


. advance of the j issuance of a related 


(c) (1). withdrawal order, there is 
no right under section 105(a) for 


adménistrative review. Such notice, 


although abated, may be reviewed 
under section 105 (a) of the Act, but 


only as an incident to the determi- 
nation of validity of a related sec- 
tion 104(c) (1) withdrawal order. | 


7 We come now to the major ‘sub- 
stantive question presented on re- 
consideration. MESA, supported by 


tle UMWA, contends that the 
Board erred in holding that the ex-. 


press requirement. for a section 104 


(c) (1). notice: stated in the phrase 


“* * % could significantly and sub-_ 


stantially contribute to the cause _ 
and effect of a mine safety or health 
hazard * * * is an. implied pre- 
requisite in the violation giving rise — 

to the issuance of a ‘section 104 (c) 


| (1): withdrawal. order. Zeigler and 


x 
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-BCOA cape the Board’s original. 
conclusion’ 

For the errs reasons ; stated 
in their briefs, MESA and the 
UMWA would have: us. conclude 
that the elements of proof subject 
to dispute in a proceeding to review 


a section 104(c)(1) withdrawal. 


order, apart. from a valid underly- 
ing notice of violation, are only 


those which are expressly stated in ~ 


the Act. Those elements are: (1) 
.. that the condition or practice found 
by the inspector constitutes a viola- 
tion of a mandatory health or safety 


standard, and (2) that such viola-— 


tion was the result. of an unwar- 
_.rantable failure to comply with 
such legislated standard of care.® 


Wiles we first dealt with this sec- 


| tion. of aaa 10 in Hastern As- 





8 BCOA argues that, faliees we featirn the 


result reached in our initial decision: and re-- 

ject the statutory: construction theory ad- .. 
vanced by MESA and the UMWA, we will | 
render. section 104 (¢) unconstitutional, We 

_. have not undertaken to resolve this constitu-- 
~ tional ‘argument because, 
stated earlier, we think that its resolution is 


for the reasons 


beyond our authority. See n. 6, supra. 


- ® We observe in passing that MESA’s view of” 


- the extent of congressional power to author- 


ize a taking of property without prior hearing 
undercuts. its argument with respect to the — 
eriteria of validity for a section 104(c)(1)_ 
withdrawal order and amounts to an -implied © 


concession that section 104(c) is invalid. 


10 Section 104(c) of the ‘Act provides: as 


follows+: 


“(e)(1) If, upon any tispection of. Seber, 


mine, an authorized representative of the 


Secretary finds that there has been a’ “viola- 
tion of any mandatory health or safety: stand: , 


ard, and if he also finds that, while the con- 


ditions created by such violation do not cause _ 
imminent danger, such violation is of such’ 

nature as ‘could significantly and substantially . 
contribute to the cause and effect of a mine ' 
safety*or ‘health hazard, and. if. he finds: such | 
violation to’ be’ caused. by ‘an unwarrantable : 
failure of such operator to comuy with such : 


sociated Coal bons supra: ( a at. | 
147), we faced a challenge to a sec- | 


tion 104(c) (2) withdrawal order 


by an operator who, like MESA 
and the UMWA. in. the lustant case, 
contended that the prerequisite ele- 
ments of. proof for a withdrawal 


order under section 104(c) were 
only those.expressly stated in the 
Act, namely, the existence of 


violation and -unwarrantable fail- | 
ure. After examining the literal 
language of this section, we con-— 


cluded preliminarily that the statu- 


tory phrases contained a number of. — 
serlous ambiguities, and further, 


- that the subsections of section 104 _—_ 


( e) DEQ yae a a sequence | of . 





mandatory health or safety standards, he 
shall include such finding in any notice given 
to the operator under this Act. If, during the . 


same. inspection or any subsequent. inspection 
of such mine within ninety days after the 


issuance of ‘such notice, an authorized repre- | 
sentative of the Secretary finds. another viola- 
tion of any mandatory health -or 
standard and finds such Violation to be also - 
caused by an unwarrantable failure ‘of such. 

operator to so. comply, he shall. forthwith ° 
issue an order requiring the operator to cause 
all persons in the area affected by such viola- 
tion, except those persons referred to in sub- 
section (d) of this section, to be withdrawn 
from, and ‘to be prohibited from entering, such 


' area until an ‘authorized representative of. the 


Secretary determines that such violation Tas 
been abated: 

(2) If a. withdrawal] order with respect to 
any area in a mine has been issued pursuant | 
to paragraph (1) of this subsection, ‘a with- © 
drawal. order shall promptly be issued by an 


‘authorized representative of the. Secretary 


who finds upon:-any subsequent. inspection the 
existence in such mine of violations similar — 
to those that resulted in the. issuance. of the 
withdrawal order under paragraph (1): of this’ 
subsection until ‘such time as an. ‘inspection 
of. such, mine discloses no similar violations. 

Following an- inspection of ‘such mine which. 
discloses no similar violations, the proyisions | 
of paragraph (1) of this. coe dene Shall 


again be’ applicable to that, mine.” ae 


safety” — 
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events which were inextricably — 


—Jinked together. Based on these. 


_ initial conclusions, we decided: to 
construe section 104(c) as a whole 


and to infer its true meaning from - 
its intended purposes and its place 
in the overall enforcement scheme, - 


bearing in mind that we must stay 


‘. within the available leeway of tthe 
statutory language. 8 IBMA at 347. — 


‘We ultimately held that, in addi- 


_ tion to proof of any under lying: 
notice or orders, as the case may re- 

quire, the prerequisites to a valid 
section. 
(1) that 


withdrawal order under 
104(c) are as follows: 
there is proof_of a violation; (2) 


that such violation did not cause an 


imminent danger; (3) that such 
violation could have significantly 
and substantially contributed to the 
cause and effect of a mine safety or 
health hazard; and (4) that such 


violation was caused by an unwar- 


rantable failure to comply. Al- 
though the first and fourth pre- 
requisites only are mentioned with 
respect to section 104(c), with- 
drawal orders, we reasoned that the 


-- Congress intended that the second . 
and third, which are expressly men- 


tioned with respect. to the underly- 


ing notice, be carried forward by. 
| implication and applied. to the re- 


lated withdrawal orders. Further- 


more, in applying these criteria, we . 
concluded: (1) that unwarrantable- 
failure isa standard of fault which 
encompasses intentional, knowing, 
from the 
er standards of care i. and. 


or reckless: deviations | 


% HAS. we noted hovec3 we aia not. reach the Gs 
none in this” case of the question as to 
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(2) that the dimuse: * * seal | 
significantly and substantially con- 


tribute to the cause and effect of a 7 
mine safety or health hazard * * *” 


was a phrase of art and referred to 
violations posing a probable risk of 


serious bodily. harm or. death. 3 


IBMA at 356. Lastly, we rejected 
the theory that the violations. in a 
given 104(c) sequence must. be sub- 
stantively similar to each other In 
kind: 8 IBMA at 352.2) 

In attacking the result that we 


reached in our initial consideration 


of this appeal, the lines of argument 
pursued by the UMWA and MESA, 
respectively, vary somewhat. _ 
The UMWA attacks the underly- 
ing basis for the reasoning and 
conclusions set forth in astern As- 
sociated Coal Corp., supra, and ap- 
pled to the case at hand. The 


UMWA argues that section 104(c), 


and in particular subsection ( ce) (1), 
is such a model of clarity that there 
is no room for an extended exercise 
in statutory construction. 
Although MESA agrees with ihe 
literalist. position taken by. .the 
UMWA, it buttresses its viewpoint’ 
with arguments based on the legis- - 
lative history. MESA submits ‘in 


substance that a comparison between 


section 104(c) of the Act and the 


‘pertinent 1966 amendments to: the 


whether. the subject. violation. Was “caused: by , 


- an unwarrantable failure to comply. 


2 Substantive recidivism, that. is repeated 
violation’ of the same. mandatory standard, 
is reflected in penalty assessments because, 
under .section 109, the Secretary must’ take ; 


previous history ‘of. violations into. account. | 


Deterrence of such repeated. misbehavior under 


‘section. 104(c) 4s ‘at most a lesser: included _ 
enforcement objective provided. that the other 4 a 


criteria of ESanOry are satisfied. 


[82 LD. ze 


1952 supports the conclusion that 


safety or health hazard may be the 


subject of a 104(c) (1) withdrawal 
order. MESA also draws support 


from a comparison between the 


_ Senate bill and the House version — 
of section 104(c) which ultimately 


became the law, as well as from 
statements contained in committee 


| reports. Br. of MESA on reconsid- 
~ eration, pp. 10-18. | 


We turn initially to the UMWA/’s 
argument. Having re-examined the 
-Jiteral words of section 104(c), we 
still find that they are ambiguous 


-and inconclusive in a number of. 


vital respects which the Union has 
glossed over. 

First, there is the sieacet See 
could ee aeane and substantially 


contribute to the cause and effect of | 


a mine safety or health hazard 
* * *” which is at the crux of the 
present dispute. If we were to give 


each of the words of that clause an 
ordinary meaning, it would become 


_ a superfluous truism; by definition, 
.the violation of any mandatory 
standard could significantly and 


substantially contribute to the cause © 
and effect of a mine safety or health 
hazard. However, since it is plain. 

that the Congress intended by these — 
words to enact one of several dis- 
cr iminating criteria designed to- 

separate those violations that merit 

104(c) treatment from those’ that. 
+ do not, ‘such a, literal interpretation. 
would be pquar aly at odds. with. the | 
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apparent eorreeional intent. Such 
_ interpretation would render the 
violations which could noé signifi- ° 
cantly and substantially contribute 
to the cause and effect of a mine 


phrase nugatory when the Board i iS 
obliged under the usual norms. of 


statutory construction to give mean- — i 
ing to all the terms of a statute. © 


Sutherland, Statutes and Statutory 


Construction, § 46.06 (4th ed. 1978)... 


Second, there is the meaning of — 


the term “unwarrantable failure to_ 


comply.” The Congress pointedly — 


omitted any binding definition of 
this term in its list of statutory def- — 
-“initions embodied in section 2 of the — 
_ Act, thus leaving the resolution of 
its meaning to case-by-case adjudi- . 


cation by the Secretary, with only 
the scantiest guidance in the legisla- 
tive history. See 30 U.S.C. § 802 
(1970); astern Associated Coal 
Corp., supra, 3 TBM A. at 355-6. 
Then too, there is the question of 
the proper interpretation of the 
“similarity” requirement of section 
104.(c) (2). In its brief, the UMWA 


asserts: “A ‘similar violation’ is ob- ° 


~vlously any violation of a manda- 


tory health or safety standard 
which, like a violation which results 
in the issuance of a section 104(c) 
(1) withdrawal order, is ‘caused by 


an unwarrantable failure.’ ” [ Italics 


added. ] 


The pertinent statutory 
clause reads as follows: 


If: a withdr awal order with respect to 
any area in a mine has: been issued pure 
suant to paragraph (1) of this subsec- — 
tion, a. withdrawal order shall. promptly _ 


be issued by an authorized representative . 
. of ‘the Secretary who finds.upon any sub- oo 
‘sequent inspection the existence. in such 


mine of yiolations similar to those that 


resulted in the issuance of the uo : 
- drawal order under paragraph a ie 


[Italics added. 1 
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A comparison of the UMWA’s 
paraphrase and the actual language 
of the Act reveals that the Union 
has failed to note the use of a plural 
pronoun, namely, “those.” The (c) 


(2) violation must be similar ‘to 
“those” violations which gaverise to: 
| withdrawal one and not 
just similar to the Polen cited in 


a-(c) (1) w 


_ the (ce) (1) order. Literally speak- 
ing, the violation cited in the under- 


lying 104(c) (1) ‘notice does give | 


rise to the: related (c) (1) with- 


cy awal order and’we have no choice | 
a history. 


other than to conclude that a (c) (2) 


violation must be similar to that 


violation as well. The ambiguity 
created by this vague plural pro- 


noun is that although it suggests - 
that there is an easily identifiable — 
nucleus of common characteristics, | 


- when one looks to subsection (c) 
(1), it is not at all clear of -what 


. that nucleus consists. In strictly lit- 


eral terms, there are two char acter- 
_ istics that are expressly mentioned 
with respect to (c)(1) notices of 


violation but omitted in the provi- 
sion for a related withdrawal order.. 


It is not certain whether the Con- 


gress intended that the nucleus of 
- gommon — 
only those that are expressly men- 
tioned with regard to the with- 


characteristics. 


_ drawal.order as well as the notice, 


or if the: legislators intended: that 


this nucleus include all the charac- 


ter istics mentioned in the provision . 
for a notice. of violation, the dis- - 


- puted ones being carried forward by 


implication. The language | of sec- 


tion 104(c). on its face provides no 
| apparent resolution to this problem. | 


DEPARTMENT OF THE INTERIOR | 


includes - 


[82 LD. 


“Aichoaeh2 wa vould go further 
and belabor the point, the ambigui- — 
ties already pointed out suffice to 
show that the literal words are in- 
conclusive on key points as to what 


Congress intended. Thus, out of nec- 


essity, we have been obliged to con-_ 
strue the provisions of section 104 


(c) with an eye to the overall legis- 


lative enforcement policy, an ap- 


proach which we would a Ip any 


event. 
We come chen to MESA’s arou- 
ments based on the legislative 


With respect to the comparisons 
drawn by MESA between the lan- 


guage of section 104(c) and the 


1966 amendments to the Federal 
Coal Mine Safety Act of 1952, we 
stated the following in our initial 
opinion, 8 IBMA at 461, 81 LD. 


735, n. 10:° 


* We have ‘found saeticuaaly: un- 
persuasive comparisons of section 104 (c) 
to portions of statutory ancestors of the 


- Act since the Congress took the trouble 
to ‘repeal them in toto rather than to 
amend. 83 Stat. 803 (1969). 

MESA has showh no reason. to 
cause us to change our vApw Point 


and we reaffirm it. 
With. : respect to 
drawn from language of committee 


; reports. and the Senate and House | 


versions of section 104.(c), wo pre- 
viously indicated that the products 


of such analysis were unilluminat- 


ing. Zeigler, supra, 3 IBMA at 461, 
81 L.D. 735, n. 10. Indeed MESA in | 
its brief at page 14 after extensively 


quoting from inconsistent events . 


noted in the le gislative rae con- 
eluded 3 in: pant: | 3 


comparisons . 


ag” ‘the’ 104(e)" 


Neither the 1966 Amendment: nor all 


‘the bills introduced: in the. development — 


Of: the 1969. Act! give much - historical 
- basis, above and beyond its plain mean- 
- ‘Ing, for the. language ultimately derived 
unwarrantable failure 
provisions * HB OH OR: 


Thus, it seems to us now, as it a 


‘before, that the meaning of ‘the 


phrase — wor Could significantly 
and substantially contribute. to the 
| “eause and effect of a mune, safety. or 
“health hazard * *.*, 
question of whether that phr ase and 
the requirement. of a finding of no 
imminent danger are implied crl- 
teria of the validity of a 104(c) (1) 
or (2) withdrawal order, can best 
be determined ‘by- looking to. the 
purposes of section 104(c) in the 
overall enforcement policy. manh- 


dated by the Congress. 


In Eastern Associated Coal Ge. 


supra, we. analyzed at length the 
overall — enforcement aches: and 


came to the general conclusion that 


~ - the legislative policy was a blend of 


measured deterrence and protective 

‘reaction for the. safety of affected 
» mainers, with each enforcement tool 
directed. toward a. particular class of 
| conditions: or practices. 3 IBMA at 
348-351. More specifically, we con- 
eluded that section 104(c), involv- 
‘ing as it does, ongoing liability to 
_ further withdrawal orders, contains 
_ the sharpest. of the enforcement 

tools provided to the Secretary and 


accordingly should be applied. in. 


Situations calling for vigorous pro- 
 tective reaction : and maximum 
deterrence. | 


Against this Darke ound ed m 


7 puder to give effect to all the statu 
| 579-464 153 | 


“hos tae, a), SHIGEER, COAL COMPANY . 
i ~ May 18, 1975 - 


GG 3H 
> as well as the _ i 


tory terms, we: held and: still believe 
‘that. the - ae FF -coyld:. ‘Sig- | 
nificantly and ‘substantially -con-" 

tribute to the-cause-and: effect. ofa 
“mine safety or health hazard * * #?. _ 

‘is 4 phrase of art. The key-word of. as 
that clause is “hazard”-whichin our 
view refers not to just any violation, ie 
but rather ‘to violations: posing a | 

risk of'serious bodily harm or death. 


The part of the clause which reads : 
could significantly: and. sub- 


‘stantially contribute to the-cause — 
‘and effect: * * *”- states a- probabil- 
ity requirement, designed - Im--our | 
opinion, to prevent application of. .. 
section 104(c) to largely speculative 


“hazards. ” Neither MESA nor the - 


UMWA has offered any reasonable 


alternative - construction of “this 
clause which would ‘give it the dis- 
criminating effect that the Congress —_ 


| intended. 


As a further conséquence of our 


analysis of the congressional policy, _ 


we were compelled * to imply the 
gravity requirement stated in the 


‘clause just discussed, as well as the - 
requirement of a facing. of no im- 
minent danger, into the portions of 
‘section 104(c) | 
-withdrawal orders. We did so out of | 
a desire to-avoid absurd or anom-. 
alous results. | | 


which deal . with | 


Although } MESA. is Aleut with 


respect .to the absurdities that we. 
spoke of in Lastern. Associated Coal 
Corp., supra, the UMWA in its- 
_ brief and at oral argument upon re- 


consideration denied that any such: 
problems would occur as a result of — 
adopting its interpretation of the. 
Act, that is, that the ee of 
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a as valid. ‘section 104(c) (1). or (2 ) 


withdrawal order are only: (1) vio- 
lation of a mandatory health or 


safety standard, and. (2) unwar- 


7 rantable failure to comply. There- 
fore, we deem. it. appropriate to 


~ point out. in plain terms the likely 
= problem areas. 

_. In the case at hand, the Telenee 

cited in the subject withdrawal 


order was conceded to bea relatively 


-. Ansignificant accumulation of com- 


bustible materials, that is to. say, 
- such accumulation: did not pose a 
‘probable risk of serious bodily harm 

or death: Tet. us suppose arguendo, 


. that there was a valid underlying 
notice: of. violation based upon a roof . 
~  centrol violation, and further, that 


there was. a subsequent 104(c) (2) 
withdrawal order citing the lack 
of an adequate. number of sanitary 
toilet facilities. 30 CFR 71.500. Un- 
der the theory advanced by ‘the 
UMWA and MESA, all that would 
be necessary to sustain the validity 


of the withdrawal orders would be 
proof. of -unwarrantable failure. 
- Since unwarrantable failure is sim- 
- ply a standard of fault, these viola- 


~ tions could conceivably be compara- 
tively nonserious. If such were the 
case, then under the theory ad- 


-venced by MESA and the UMWA, . 


| we would have to conclude that the 
~ notice. of violation — had» issued 

- validly for a violation posing. prob- 

able risk of serious bodily harm or 


death, and that’ the withdrawal 


~ orders, with all their potential for 


ongoing liability, had issued validly. 


for violations, neither of which 
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Thus, 


ser infractions. Such vesults 1 


‘plicable — to 
orders. Thus, in an instance ofim- 


182 ‘ED.. _ 


posed sah a compelling risk to: oe - 


miners. Moreover, it is quite likely - 
that in subsequent. civil penalty pro- | 
ceedings under section 109 of the 


Act, a larger penalty would be — 


assessed for the violation cited in 
the (c)(1) notice than for the . 
substantiively unr elated violations 
cited in ‘the withdrawal orders. — 
lesser 


while. more 
would be applied to obj ectively les- 
would — 
be squarely at odds with the con-- 

gressional 


They would also add a punitive. ele- | 


ment which we think Congress re- 
‘served for criminal sanctions. ‘See 


80 U.S.C: § 819 (b) (1970). 


Then too, if we were to fe the | 


literalist construction, we would 
thereby thrust. upon federal coal 


mine. inspectors unbounded discre~ 


tion to decide. whether to issue 104 


(a) imminent danger. or L04(c ) un- 
warrantable failure withdrawal | 


orders in certain circumstances. The 


former may be issued irrespective of 
fault, and under the literalist. 
theory, the latter could be issued ir- 


respective of imminent danger be- 
cause, so it is ar gued, the require- 
ment of a finding of no tanminent 
danger, expressly applicable to 104. 


(c) (1) notices, is not impliedly ap-. 
104(c) withdrawal 


minent danger which coincidentally i 


statutory sanctions | 
would be imposed. for the most 
threatening » of: these deviations _ 
from the mandatory. standards, 
Imposing’ sanctions _ 


enforcement strategy — 
which calls: for: a. evaduated — re-. 
— Spense.- to ‘operator inisbehavior. 7 


+ 


wi | 


the -immediate: 


largely. identical, 


Whatever the inspector’s decision, it 


would be arbitrary, and given. the 
diversity of human. behavior, in- 
--spectors would issue differing orders 


with respect to factual. situations 


which are nots significantly distin- 


guishable. 


intractable» ‘problems of law and 


policy. As a matter of law, the fed- 
eral courts would be forced to deal: 
with serious due process objections. 
“As a matter of policy, the. ongoing 
effort of the Secretary through his’ 
delegates to. achieve the congres- 
~ sional. objective of inducing greatly oO 
improved standards of care in the — 
— nation’s underground | coal mines ' 


would’ ‘be compromised. in several 
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Was. the: result of a ‘violation caused: 

by an unwarrantable failure, an in- 

spector would be totally ‘at large in 

determining whether to issue a’ 104 

(a) order or a 104(c) order:.While 

result would. be. 
namely, with-. 
drawal of persons from: affected 

areas, the pr Incipal difference would. 

bein the ongoing liability to further. 

_ withdrawal orders which is part and 
7 parcel ofa 104( c) withdrawal order. 


| | Wa ¢ CONCUR: 
ways. On the one hand, inconsistent’ ~ 

and capricious ‘enforcement: prac- 

_ tices are bound to penalize’ all op-- 

erators at one time or another, On 

the. other, indiscriminate applica- 

~ tion of maximum deterrent force is 
bound to. dull the galvanizing shock 
of this Suniqae apecite of ‘withdrawal 


order which’ distipts mining aotiyi- Pape 


ties and threatens: further such dis- | 
ruption, as well as initiates the civil 


penalty process which goes forward 


in the case of any. violation of the , 
mandatory standards. - 


In sum, having fully: ‘técénisidered - : | 
our previously: articulated ‘position. — 
on the proper interpretation.of: sec- 


tion 104(c) and .:the. conclusions: . 


reached in our initial: opinion inthis: 
case, we find no merit -in: the argu: 


ments presented by: the petitioner 
MESA or the UMWA. It is.there- 
fore the judgment.of the Beard that; 
its decision in this.‘case:should::he 
reaffirmed as. embodying a reason-. 


able and mores > construction: of 
section LETS) oe 
The lack of consistency of ae | ae 

cation and the arbitrary character — 
of such important determinations 
by inspectors pose severe, possibly 


| ORDER. a 
WHEREFORE, eenaanke to ma 


authority delegated t6 the'Board by: 
the Secretary of the’ Interior’ (43° 
CFR 4.1(4)), | 
ORDERED that the decision of the 


‘TT Is° HEREBY 


Board in the above- captioned: dotket 


“upon reconsider ation, scr “REAF- aie 
FIRMED, = pee 


sen Doe 8 
Administrative J Judge. tort 


C. R. ‘Rocers, Tr, ae 7 
Onief Administr ative Fudge: ne 


J AMES R. Rrowanns, 7 ere 
Ex-Officio M ember 0 ‘of the e Board, Piste 


Diréctor,. . —_ ce 
Office of He carings and A Apes, i | 


. # 
; 
. doe Eee Sy 
wee oy 
ey pee 
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. » Decided M ay I 14 1 975 


Appeal: of f Mining Enforcement and 


| Safety Administration: (MESA) from 


a: decision by’. Administrative Law. 


fudge Edmund: M. Sweeney (Docket 
No. NORT 71-121), dated April .19, 
1974;' vacating a -section:.104(c) (2) 


— Order of Withdrawal pursuant to sec- 
tion 105 of the Federal. Coal ‘Mine . 


| Health and Safety oe iof 19697 a 
- tnafter “the® a vs | , 


- Affirmed, 


7 L Federal Coal Mine Health sia 
Safety Act of 1969: Review of Notices 
and Orders: Generally 
The validity of the precedent Notice and 
. Orders. is not in issue in a proceeding 
_ for review. of an Order of Withdrawal 
issued. pursuant to section 104 (c) ey. of 
the Act. a . , 


: 2, Federal Coal Mine Health. and 
. Safety Act of 1969: Hearings: Admis- 

| sibility of Evidence | 
Te: precedent Notice and Orders under- 
lying a section 104(¢c) (2) Order of With- 
- drawal are admissible in evidence to es- 


 . tablish their existence in the section 104 


(¢) chain as part of prima facie case. 


3, Federal Coal Mine Health and 


Safety Act of 1969: oe Burden 3 


| of Proof 


. Where MESA, in a: review erccecaine of 
— @ section 104(c) (2) Order -of With- 


drawal, fails to. establish -a prima facie — 


ease ‘that the Order was validly issued 
“pursuant to section qe{e) of the Act, 


430 UBC. §§ 801-960 (1970). 
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| [82 LD, | 
the. operator has no burden. to: present 


rebuttal evidence and is. entitled . ‘to. ue 
relief requested, 7 : 


APPEARANCES: Richard V. aks 


_ Esq., Assistant Solicitor, and ‘Madison 


McCulloch, Esg., Trial: Attorney for 
appellant, Mining Enforcement and 
Safety: Administration. Kentland- 


Elkhorn Coal Corporation - did” a | 


a Sl in this. appeal.” | 
OPINION BY. CHIEF ae: | 


LSTRATIVE JUDGE. ROGERS 


INTERIOR BOARD OF MINE 
_ OPERATIONS APPEALS 7 


“Factual and: Provedn ral 
DB ackground 


On October 28, 197 0,.a. hoa 
coal mine inspector conducted an in-- 
spection: of the Kentland- Elkhorn | 
Coal. Corporation | (Kentland- Elk- 
horn).No. 8 Mine, during which he | 


issued: a Notice of Violation pursu-  _ 


ant to section 104(c).(1) of the Act 
alleging a violation of section 304 
(a) “of the Act. On November 24, 
1970, the same inspector, during i 
eubsaquent inspection, issued a sec- 
tion, 104(c)(1). Order. of With- — 
drawal alleging another violation of | 


- section 304(a).. of . the Act..On | 
March, 22, 1971, this inspector, dur-— 


ing another inspection, issued a sec- 
tion 104(c) (2). Order of. With-~ 


drawal alleging a violation of 30 __ 


CFR..75.400. (section 304(a) of the 


Act). Finally, on May 4, 1971, this. _ | 
inspector issued a section 104(c) (2) 
Order of Withdrawal alleging BVi- 


olation of 80 CFR 75.603. in that 


_ there were three temporary splices. 
‘In the trailing cable of a roof-bolt- 


ing “tiachines one of which: “was 
outby the strain clamp. 

Kentland: ‘Elkhorn: filed a, tisziely 
Application for Review - of ‘the 


| “May 4, 1971 Order of Withdrawal, 


but. did not at any time file for re- 
view ‘of the precedent Notice ¢ or the 
. other two Orders. es 


Ata prehearing conference, both | 


parties stipulated that the condi- 
tion cited in the May A, 1971 Order 


did exist at the time ae issuance of - 
the Order, but did not stipulate as - 
- to whether the requirements of sec- 


tion 104(c) - (1) and (2) were met. 
At an evidentiary hearing held on 


July 24, 1978, the. Administrative 
Law. Judes. (Judge). rejected. the | 


_ Mining .Enforcement and. Safety 
eS Administration’ S (MESA). motion 
‘that: the. October 28, ..1970. Notice, 


save the May 4, 1974 section 104(c). 


(2) Order involved, and -no testi- 
mony..due to the fact that the. in- © 
~ -spector who. issued the. Order was 


not and probably. would not be 
available to testify. At this point 
- the hearing was concluded. 

In_his decision, issued April 19, 
1974, the Judge held that-to estab- 


Jish he validity of the Order in: 


issue, MESA must show: “1 ** * a 
lawful withdrawal order had. been 


issued under section 104 (c) (1); and. 
 9--that the violation here was sim-- 


ilar to that set out in the 104(c) (1) 
order.” He held that MESA “has 
the burden of proving, by a pre- 
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| flkh orn. 


and. the. November 94, 1970, and. -*, 
Mar ch 29, 1971 Orders. be admitted - 
- into evidence as proof. of the viola- 

tions. alleged therein. Counsel for 
MESA offered..no other evidence, 


‘ponderance et the evidence, that the. 
elements comprising: said Order con: 


stituted a violation of the Act or - 


of the Regulations justifying the ©: 
use of section  104(c)(2).” “The .-. 
“Judge concluded that MESA’s ~ 
proffer of evidence-and Kentland- 
Elkhorn’s stipulation as to the con- — 


dition cited -did. not’ meet this a 
burden: and that thé 104 (c) (2) ‘Or- 


- der of Withdrawal in issue ther pore. 


must be vacated. | | 
In its brief: on ‘appeal, “MESA 


3 gaat ends that the operator in a sec- 
tion 105 proceeding has the burden 


of. proving all save that the condi-— 


tion cited in the Order constituted 
a violation of; a peaael health | 


or safety standard. No reply brief 
was filed on behalf. of cure 7 


Issues Pr esented. i 


oe rhethek the J udge ea in- 


rejecting MESA’s proffer of the ~ 
underlying section 104( c), 2 Notice of 
and. Orders. of “With-. | 


Violation 
drawal as proof: of the violations 


alleged therein and as proof of the © . 

existence of a section ‘104 (¢) chain : 

of citations. 7 | 
B. Whether the existence of. the x 


section 104(c) chain of. citations, 4 


unwarrantable failure, lack of im- 


minent danger, and -a violation — 


which could significantly and sub-— 
stantially contribute to the 


and effect of a mine safety or health 
hazard, in addition to proof of vio- 
lation of a mandatory health or ~— 


safety standard, must be established | J 
by MESA in a proceeding held pur- | 
suant to section 105 of the Act to — 


cause 


- Inasmuch. as” 
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- review a section. 104(c) @) Order 
of Withdrawal. | .- 


Discussion. 


_ Until the prehearing conference. 


| in the instant case, Kentland-Elk- 
horn had not. contested either the 
validity of the issuance or the truth 


of the allegations contained in the 
underlying Notice. and Orders; it | 


did not apply for review of them 


and ‘has never denied that the con- 
ditions cited therein existed. How- 
ever, Kentland-Elkhorn .took the 
position that the underlying Notice 
and Orders. were. inadmissible un- ; 
less the allegations therein were 


proved by. MESA.” 


567, 577, 1974-1975 OSHD par. 
18 {706 (1974), this Board observed : 


Eastern did. not. Amely 
challenge the instant underlying - cita- 


. tions, and does not deny the violations, 


we presume their validity * * *, 


sie Although Kéntland- Elkhorn 


contended that.the validity of the 


underlying Notice and Orders was 
in issue, even though review was 
never sought, we believe that, con- 
sonant with Hastern, supra, failure 
by Kentland-Elkhorn to seek time- 
ly review of the Notice and Orders, 


_ precludes their review in this pro- 


ceeding. 
_ The validity of any section 104 
 (c) order may be reviewed, but only 


if such review is timely sought pur-. 


stant to section 105(a) (1) of the 


: Act. We Poem) in Zeigler Coal 
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tions as 


(82 LD. 


Gos ation, 1 IBMA- TA, 78 LD. 


362, 1971-1973 OSHD par..15,371 -- 


(1971), that, ‘by. seeking timely. re- 
view: of a, section 104(c) (1) order, 


- an oper: ator, if successful , might ob- 
tain relief fr om: the ‘possible subse-. 


quent issuance of a. section 104(c) 
(2) order. Although: we. held. in 


| Leigler Coal. Cae 3 IBMA 


448, 81 I.D. 729,:1974-1975 OSHD 
par. 19,131 (1974), aff'd on recon- 
sideration, 4 TBMA. 189, 89 I.D. 


“22 I. 1974-1975 OSHD. par. 19,638 - 


(1975). that in a proceeding to 
review - the - validity of a section . 


~-104(c) (1) Order of Withdrawal, 


the walidity of the ‘underlying | 


section 104(c) (1) Notice of Vio- - 


lation may be put in issue if | 
properly challenged, in the instant 


_ case, Kentland-Elkhorn elected not - 
aan In Hastern Associated Coal Cor- 


Ps poration, 3 IBMA 331, (3854, 81 LD. 


to seek review of the section 104(c) a 


(1) Order issued to it, and, thus, — 


will not now be heard to challenge 


either that Order or ‘the underlying 5, 
section 104(c) (1) Notice. Hence, _ 


where timely review is not sought, 


a operator must be held to have 
waived such review and cannot be 
_ heard to the contrary in a proceed- 


ing to review a subsequent. section | 
104.(c) (2) order. Sag 
[2] Since the. Board concludes 
that the validity of the underlying 
Notice and Orders. may not be 
challenged in the instant case, their 
admission in evidence would serve 
only to establish their existence as 


_an underlying part of the section — 


104(c) chain. In its Application 


for Review and Demand for Pub- 


lic Hearing, Kentland- Elkhorn. 
challenged these underlying cita- 
ae eer ee 


issued arbitrarily, a 


ey eee 


. unjustly, “and without legal basis 
or foundation 3 in law * * *..” At no 


time in this proceeding did Kent-. 
“ dand- Elkhorn. challenge | the. exist-. 


ence of the under lying citations. 


In fact, by. challenging their valid- 
ity, it is admitting their existence. 
Accordingly, it’ was unnecessary ° 


for. MESA ‘to offer: them as evi- 


dence. since the only fact needed, 

46., their existence, was. admitted 
by Kentland-Elkhorn. To  estab-.. 

lish the invalidity of the Order in’ 


issue, the underlying Notices and 


Or cone are clearly admissible as” 


| proof of their existence. However, 


in the instant case, the rejection: of. 
_these.documents by the Judge was 
since they were 


| harmless — error. 
_. irrelevant’ to a disposition of the 
et =, g ee” 5. 


(3) In Zeigler Coal Cisnspaey. 4 
ba: 101, 82 LD. 111, 1974— 

— 1975 OSHD par. 19 AT8. (1975), the — 
_ Board stated that MESA has the 
obligation of making out a prima. 


- IBMA 88, - 


- facie case in a section 105 proceed- 


ing that. an order or notice was aed 
validly issued and, if MESA does. 
. so, the operator. must then rebut. 
this case by a preponderance of the 
evidence if it is to pr evail. In the. 


instant case, J MESA must make. out 
a prima facie case that the Or der 


in issue was validly issued pursu-- 
~~ ant to section 104{c) (2) of the Act. 
- Although, as we held above, MESA 
“need not establish the validity of: 
_ the underlying section 104(c) No- 
tices and Or ders, it must. establish 
a prima facie case with. respect to — 
the | section Ae chain. of cita- 
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| chain -~ 


tions, the fact of olution, unwar- 


| rantable failure, and the other re- — 


quirements. for. issuance of a sec- 
tion 104(c) (2). order. Although — 


the fact of. violation of 30 CFR. 
75.603 was admitted by Kentland- _ 
‘Elkhorn when. it stipulated to: the. _ 
. condition. ited in the Order: and: 
the existence’ of the section 104(c). 
“MESA: -_ 
could not. produce. the inspector ‘s 
who issued the Order, and express- 
ly elected to offer no other evidence _ 
than the Order. itself.’ | 
Order contains: nothing observed a 
by the inspector save the condition a 
cited and no reasons as to why he. 
believed it was the result of unwar- 
rantable failure or its relevance to — 
_ the other requirements. of section.._ 
th 104(c), we find that. MESA has 
not established a prima facie case 
that the Order i in issue was validly 
issued pursuant to section 104.(c) 2 Se 
(2) of the Act. Accordingly, we 
conclude that Kentland- ‘Elkhorn i igo 2 
entitled, to the relief requested. | 


was” “established, © 


Since - the | 


ORDER | 
"WHEREFORE, pur sae to ae 


authority. delegated. to the Board | 
by the Secretary of the Interior 
(48. CFR 4.1(4)), IT IS HERE- ae 
_ BY ORDERED that the Judge’s 
decision and order in the above- - 
captioned case Is. AFFIRMED. _ 


Ve Kees Rowena, Jn, Pete = 
Chief Administr ative d wédge. —_ 


j I CONCUR! 


“Howarp J. Seite 5 Rey 


Alter mabe  Adméinistr ative ‘Judg ges % 


So 238 DECISIONS’ 


APPEAL: OF. THE. MINNESOTA 
: CHIPPEWA TRIBE | 


os | TBCA-1025-8-74 


a Contract No. -407-80( 1) Construction: a 
of the. Ball: Club. Housing Streets, — 
Leech ‘Lake Indian: Reservation, Cass 

Lake, Minnesota, Bureau of Indian 


| ‘Affairs.. 


"Denied. es 


a ae Contracts: ‘Performnaties or Default: 
se Compensable Delays: | 


The Goveriiment dia not cause any com: 
“*" pensable ‘delay’ in. the *commencement of 

the work ‘when the Government -issued. 
the notice to. proceed as soon as the, per-..-. 
. formance and payment bonds required by. 


- the ‘contract: were received. 


ce Contracts: Construction and. Oper- 


‘ ation : General Rules. of Construction 


A federal contract i is governed by. federal 


contract. law, rather than the law of the 
state in which the: contract is executed, 


o# Contracts: Construction and Opera. . 
tion: General Rules of Construction — 


Article 2 of ‘the Uniform Commercial 
Code is applicable to transactions in 
goods, not to construction contracts. 


4, Contracts: Construction and Opn: 


tion: -Chaziges and Extras 


AS ‘rise in the cost of. materials after. a 
Lo fixed: price construction contract is ex- _ 
_ ecuted is not’a change within the changes 

S clause of the contract. | : 


APPEARANCES: Mr. Kent P. mae 


Peterson, Tupper & Smith, Attorneys . 
~ at Law, Walker, Minnesota, for the 
appellant; Mr. Elmer T. Nitzschke, : 
Twin Cities, 


Department... Counsel, 
mee Minnesota, for the: Gover nment. 


OF “THE DEPARTMENT OF’ THE INTERIOR 


"Decided May 1 19, 1975 a 


(82 LD." 


OPINION. BY ADMINISTRA- 
TIVE JUD GE VASILE OFF 


INTERI OR BOARD OF 
CONTRACT APPEALS — 


"Findings of Fact = 


une “was a fixed price: contr act 


for the furnishing of all: labor, 


equipment and materials and. per- 
forming all’ work for the grading, 


. drainage, concrete curb and gutter, — 
bituminous stirfacing’ and «storm: — 
- drain system of .723 miles of streets® - 

within the Leech Lake Indian Re- 


servation in Itasca County,’ Mirne= 


sota. In the amount of $102,066.45. 
and awarded to the appellant on 


June 26, 1973, the contract con- . 
tained the General Provisions: for: 

construction contracts set. forth in-- 
Standard Form 23-A (October 1969 
Edition). Work. was required to 
commence within 15’ calendar days 


after’ date of receipt of notice to 


proceed (Appeal File Ex. 6). 
After finishing most of the work 


and while in the process of placing 
_sod the appellant was notified to. 
suspend the work due to the cold | 


weather on November 3, 1973, and 
to complete the work the following 
spring when weather conditions per- 


mitted (Ex. 11). 


- Appellant wrote the Giana 
on November 19, 1978, requesting a — 
cost’ increase for two items: bitu- . 


- minous ‘material for mixture, AC-1 — 
and wearing coarse mixture, BA-2 - 

(Ex. 14). The unit prices for the 

| two ie So and $7.50 per oi 


1 AN references herein to exhibits rarer to. 


exhibits in. pele fae al file, 


448.60. 
letter the appellant stated that its — 
bid’ on these two items had been 
v quotation received from. 


283). : APPEAL OF. 


"ton ern (Ex. 4). The prices — 


“gought were $47 and $11 per ton, 
respectively, for a total of $16,- 
‘In ‘its November 19; 1978, 


‘based on. a 

the Komatz Construction Company. 
This company was resurfacing a 
: highway nearby and had a bitu- 
minous plant in the area. The appel- 
lant further alleged that due to 


‘delays in starting t this contract. and . 
‘scheduling. problems the Komatz 


Construction Company moved out 
of the area and apparently took its 


letter, « 


hauling distances which. resulted in 


gg higher cost: figure for the above i 


items. 


ber 27, 1978, the appellant’ s stibcon- 
| tractor completed the bituminous 
- surfacing (Ex.11). 

_. In reply to the appellant’s request 
ron a cost. increase the contracting 


- officer issued : his final decision on 


February 6, 1974, denying the claim 


‘in its entirety (Ex. 18). In his deci-. 
ston the contracting officer explained 
- that for an increase in costs to be 
it would have to come 


within clauses 3 or 4 of the General. e 
of March 7, 1974 (Ex. 19), the ap- 


| pellant asserts that the Govern- Eo 
: ment’ s delay in issuing the notice to 


allowed 


Provisions as an- equitable. adjust- 
ment. In his view the request for 


the increased costs did not constitute - 
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either a. change or a differing site 
- condition. The appellant timely: ap- 

pealed the contracting officer’s deci- | 
- $100. denying the claims. © | 


Neither party made | a timel; yi re- 
quest for an oral hearing. “Acting |. 


under its rules the Board entered an | 
Order on Sept ember Ds 1974, settling :- 
the record, which provided that the 7 


appeal was’ to be deemed: submitted — 


for the. decision on the: ‘record sup- 
plemented by such: additional exhi- 
bits.as the parties should furnish. by 
October 7%, 
answer and bri iefs have been filed by _ 
3 ) ‘the parties. . | 
_ bituminous. plant with it.. Because ~ 
its source. of -bituminous. material | 
had moved, appellant. had to make 

-other arrangements to obtain the — 
necessary material to perform the 
_work.. As the appellant states in its 
we were faced with an oil. 
shortage, price increases and larger 


1974, A complaint, 


In its” complaint the appellant 


‘raises the issue of’ the Arab- Israeli | 


war and the resulting iner ease in the 7 


price of oil and asphalt. Tt requests _ 


that the Board tale judicial notice 
that the war was. an unfor eseell con- : 
tingency altering the nature of the 


performance of the contract; Con- 
tending that the contract had been | 


made impré actical and become bur- — 


: densome, the appellant vigorously - 
During the ayeele ending (eta: 


argues that it 1s entitled to relief. 


under the provision of the Uniform 
Commercial Code as. contained in: 


Minnesota.’ Statutes Annotated. 


“§ 336.2-615. Since the contract was _ 
‘executed in the State of Minnesota, _ | 
appellant asks that the Board be a 


governed by Minnesota law. . 
“Decision 


[1] In the claim letter es over _ 
ber 19,.1973, and its appeal letter ; 


: 240. | 


| proceed had fhe effect of dels ang : 
performance by at least 30 days.? 
executed on. 


_ The contract was — 
_. June 26, 1973, and appellant was 


notified to commence work on 
duly 24, 1973 (Ex. 9). The contract — 
as awarded required the contractor 


to furnish performance and pay- 


ment bonds (Ex. 1). During a pre- > 


construction conference on July 6, 


- 1973, discussions were emis 
_ the appellant procuring the required 
-. bonds (Ex. 10). ‘Only on July 24, 


(1973, did the Government receive 


_ the bonds. It notified the appellant - 
to proceed on the saine date. Con- 


sequently, there is no basis for con- 


cluding that the Government is re- 


| ‘sponsible. for the appellant’s delay 
in commencing work on this con- 


tract. ‘See Coae, Ine., IBCA-1004-_ 
9-73, 81 LD. 700; 74-2 BCA par. 


10,982 (1974). 


The Board takes eitdia: sted: 


that the Arab-Israeli war took place 
in 1978 in the Middle East. Since 


there is no. evidence before this 
Board on the question of the prices a 


the: appellant. contemplated paying 


for oil and asphalt or of the prices. 


it did in fact pay, the Board ex- 


: _ presses no opinion on whether the 
contemplated cost to the appellant 


‘was increased due to the war. In the 
-. absence of any evidence on costs, it 
is possible that appellant’ merely 


- failed to make as much profit as it~ 


anticipated. However, since the 


appellant in its prayer for relief in. 


its complaint has-asked that, in the 


: alternative, this Board remand the — 


2This issue may have been abandoned as it 


is) not mentioned 


in either the appellant’s 
comp rne or brief. 
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appeal. to the contracting. officer so 
both parties may establish the in- 
‘creased cost, the Board will treat 
this Eppes as one involving. entitle- 


ment only. se. | 

The basic issue is whether a a: rise 7 
in costs after a fixed price construc- 
tion contract is executed entitles a — 
contractor to an equitable adjust- — 


ment for any additional costs it had — 


to pay over its expected ‘costs. 
een Before the Board addresses. 


‘this issue it is necessary to deter- 
mine whether Minnesota law is ap- 
plicable and thus the Minnesota — 
Uniform Commercial Code. Appel- 
-lant’s position is that since the con- 
tract was executed in Minnesota the — 
law of. Minnesota applies. The law — 
is otherwise. When a federal con- os 
tract is involved federal law gov: 
erns. Clearfield Trust Co. v. T. 8. 
818 U.S. 363 (1943) ; U.S. v. Ailes 


gheny County, 322 U.S. 174 (1944) 5. 
Harrod & Williams, Inc., ASBCA 


No. 17714 (March 29, 1973), 738-1. 
BCA par. 9994; Quéller Construc- 
tion Company; Ine., 
14963 (February 16, 1972), 72-1 
~ BCA. par. | 
— Company, Inc., ASBCA No. 11819 
(August 31, 1967), 67-2 BCA par. 
6567 5 Federal Pacific Electric Co., > 
—TBCA. No. 334 (October 28, 1964), 
1964. BCA par. 4494; Flight. Test 
Engineering Co., ASBCA No. 7661 


9322; ‘Macks Transfer 7 


oe 19y. ae) 1962 BCA | 


oe 3606. 


[3] In any ‘event, resort “to the © 


Uniform Commercial Code would | 
be of no avail. Appellant seeks to 
apply Minnesota Statutes Anno- 


tated § 836.2-615 which is a-part of | - 


ASBCA No. | 


| 288) | 


article 2 of the Uniform Commer- 


~~ cial Code. It is provided by Minne- 
gota Statutes Annotated § 336.2-102 


that Article 2 is applicable only to 
transactions in goods. Under the 
construction contract involved in 
this appeal, appellant is to provide 


sufficient labor, equipment and ma- 
. terials to surface a street with a bi- | 
-. tuminous covering. This is not a 
contract. to furnish goods to. the — 


- Government: and therefore appel- 


~ Jant’s reliance upon the UCC is mis- 
placed. General Maintenance & En- 


gineering Company, ASBCA No. 


that ‘Article 2-18 applicable only to 
% 14691 (October 14,1971), 71-2 BCA 


par. 9124, See ee 1 Anderson UCC 
S§ 2-102 :5; 2-105 :10, (2-105 :11.. 


[4] Turning now to the issue of 


whether a rise in costs after a fixed. 
price construction contract has ‘been. 


executed entitles the appellant to 
an equitable adj ustment for any ad- 


ditional costs. it had to pay over its 


expected costs, the Board finds that 
_the answer is in the negative. 


struction contract is to provide for 


_ the services at a. pre-determined — 


price. If there is an inflationary rise 


in costs the contractor assumes such 


risk absent any special contract pro- 


visions under which the risk is- 
~ otherwise allocated. In this instance 
- the appeHant performed pursuant — 

to the contract with appellant’s sub- 


— contractor completing the required 


- bituminous work on October DAG 


1973. This is not a case where the 
appellant could not obtain the’ nec- 


essary bituminous material such as 


_ was the situation i m Automated & a 
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truding & Pay, Ine. GSBCA 
No. 4036 (November 18, 1974), (4-2 
BCA par. 10,949 ; ene denied, 
75-1 BCA par. 11,066 (January 29, 
1975). In that case a contractor un-- 

able to obtain the requisite raw ma- 
terials because of the Middle East. . 
war of 1973, was-found to be with- 


out: fault and the default termina- - 


tion to be improper. The situation 
here is' quite different. During the 
pr oconstruction conference of J uly , 
6, 1978, the Government urged the — 
appellant to enter into a binding 


agreemeut with a bituminous sub- 2 


contractor to assiire performance. 


This the appellant failed to do. Te-", 
therefore assumed the risk-of being 
able to obtain bituminous supplies 


when needed. at prices compatible — ; 
with its bid. Appellant now seeks an 


| equitable adjustment to compensate. ; 
it for the alleged additional cost re- 
quired to obtain the bituminous ma- 


terial. This Board has no authority — 


. to modify this fixed price construc-. 
tion contract due to spiraling costs. 


The purpose of a fixed price con- _ Columbia Contractors, Inc. v. U.S., 


20 COF par. 83,238 (Ct. Cl. 1974) : 
Angles. Enterprise Co. Ltd, 
ASBCA No. 18929 (June. 25 1974), 7 
74-9 BOA j par. 10,739; Hey Centnal: 
Systems, Inc., GSBCA No. 4053. _ 


(August OT, 1974), 14-2 BCA par. 
10,798. 


~The appeal is denied. 


nee S. ore ; 
Adininistrative J wdge: : 


I concur: 


| WILLIAM FH, MaCeheee | 
| C hie a ERS A fudge. 


STATE OF ALASKA DEPARTMENT 
) OF HIGHWAYS : 
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DECISIONS” OF THE 


Decided Me ay I 9, 7 75 


7 Apdéal ae the decision of the Alaska : 
State Office of the Bureau of Land 


Management which canceled a ma- 
terial ‘site: right-of- -way issued pur- 


suant to the Federal Aid Highway A Act. 


| Vacated aid remanded, 


: L ‘Rights - of - Way: ipenoetlatien 
. Rights-of- Way: Federal Highway 
Act . re 


Section. 108 ‘of. Title 23, ‘Gnited ‘States 


Code, does. not require a state to file 
with the Department of the Interior 
proof of coustruetion or utilization of a 
material site right-of-way issued pur- 
suant to the Federal Aid: Highway Act. 


The. “Secretary” referred to in that sec- | 


tion is the Secretary. of. Transportation, 
and admin istration of that: provision is 


a function of ‘the Department. of Trans- . 
‘portation. ‘Therefore, an apparent failure . 


of compliance by the state does not man- 


date summary cancellation of the right- | 
of-way by the Department of tle Interior. 


‘2. Rights - of - “Way: Cancellation— 
Rights-of- Way: Conditions and Lim- 
. itations—Rights- of-Way: ieee 
Highway Act | | 


The Bureau of rasa" “Management | in 


granting a material site right-of-way pur- _ 
suant to 23 U.S.C. § 817. (1970), may 


impose special terms and conditious 
which are not incompatible with the Act 


or the public interest, and a failure on 


the part of the grantee to comply will 

make the ri ght-of-way subject. to’ can- 
cellation. — 

| aoe Rights - of - Way: Cancellation —- 

| Words and Phrases : 


DEPARTMEN T 
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“Where a regulation” recites that’ a‘ right- 


of-way “shall be subject to cancellation” 
for violation. of. its. terms and, conditions, 
the author ized officer is invested with the 
discretion to. cancel or not, depending 
upon the circumstances. “~—e i: 


APPEARANCES: J ie M. Spake, ( Gace 
tral District Engineer, and Donald FE: 
Bietinger, Central District Right of 
Way Agent, for ap pena | 3 


OPINION BY ADMINISTRA. 
‘TIVE JUDGH STUEBING | 


IN TERI OR B OARD OF LAND 


APPEALS | 
On e ay 26, 1966, the Anchorage 


_ office of the Basen of Land Man- 
Pe sees (BLM) granted appellant 
a material site right- -of-way pur- 


suant to the Federal Aid Highway 
Act of August 27, 1958, 72 Stat 916, 
23 U.S.C. § 317 (1970): The grant 
was not subject to expiration upon ¢ a 


specific term of time, but it was ex- 


pressly conditioned upon. compli- 
ance with the applicable regulations 


and the filing of “proof of construc- 


tion” within seven years from the 
date of the grant, as well as various. 


other terms and condition. 


On June 30, 1972; the State of 


Alaska Department of Highways 
filed its “Proof of Construction and 
in the form of sworn — 


Utilization” | 
affidavits by the Southcentral Dis- | 
trict Highway Engineer and the 


District Right of Way Engineer, _ 


each of whom asserted that the 
material site has been utilized and - 
will continue to be utilized for con- 
struction and maintenance of that 


242) . 


aes 


7 specific. saioiect: abenyan in. the 
- original, right-of-way application... 
Apparently; the. filing ‘of. this 
proof. engendered some. disbelief. on. 


the. part of a Bureau employee, who. 
is identified.-only -by-initials, who 
noted inthe file, “T don’t think this’ 


has ‘been: constructed.” A field ex- 
amination. was conducted for the 
purpose of determining: “if the con- 
struction .has been completed on 
this R/W.” The examiner reported 
that no attempt had been made to 
construct -the material site or the 
haul road,. and he recommended 
that the. proof of construction and 
utilization submitted by the De: 
partment of Highways be rejected. 
The BLM’s Area Manager and Dis- 
trict Manager each: concurred in 
these ena anc the recommenda- 


tion... 
The BLM’s ore State Office 


hen: wrote to the Department of 


- Highways, informing it of what 
had transpired and inviting it to 
submit information “to-show con- 


clusively that. the land was used as — 


specified-in the proof of. use,” fail- 
ing.in which,:the: BLM’ advised, 
“the right of: way willbe canceled.” 

After some delay the highway de- 


partment requested an extension of 


the time for filing proof of use until 
1977, noting that it had pro- 
grammed-construction in 1975 which 
would utilize this right-of-way and 


materials source. This was reiter-. 


ated In a- subsequent letter,. which 
further advised that the construc- 
tion scheduled. for 1975 is, in fact, a 
Federal-aid project to be fanded. in 
| part, with Federal funds. 


- (STATE. OF. ALASKA. DEPARTMENT, OF. HIGHWAYS, 
May 19,1978 


| Novabes 


. Nevertheless; by 4 ‘its’ easier: ‘of 
29; -19745"the.. BEM?’s 
Alaska, State. ‘Office ‘canceled, ‘the 


right-of- -way,. The. decision, stated 2 


that a regulation: (43. CFR.2802,22)* 


and statute (23-U.S.Cy §-108)2:fito- 


vide a seven-year period: for tihng | 
proof of construction ‘or “use, and | 
that the Federal Aid Hi, ghway. ‘Act 
does not provide for an extension. of» 
time for filing: such proof. 

“The Department of Highiways 
has appealed, disputing the appli- — 
cability of the regulation and the 
section of the statute cited. in. the | 
decision, as well as the Bureau’s in- _ 
terpretation of those. provisions, | 
Appellant further points to the only 
provision in the Act. for termina- 


tion of such a right- of- -way, 23 a 


U.S.C. § 317 (c), which states: 


: ca any time the need for: any such = 
_ such, _Purposes. 


lands. or materials for 
shall no longer exist, notice of the fact . 
shall be given ‘by the State highway de- 
partment to the Secretary” for: “Tyrans- 
portation] and.such lands or: materials. 


“Shall. immediately revert to the-control — 


of the Secr etary of the, Department, from. 
which they had been appropriated. i. 


Additionally, appellant: Gases: | 
that it did in fact.utilize: a ‘portion. 


of the right- of- -way: fer a. Federal- - : 


aid project j in 1967 for the roadway _ 
paving improvement on ‘Project 
F-046-1(6),-Tok Cut-Off, mile. -0- 


to 9.5. It also states Hae Federal 
funds were. expended for: survey: 


and soils exploration, and forthe 
access’ road: to this. material site. 
Moreover, ‘appellant. states: 


‘An apparent. typographical error: “phe de: | 
cision “was -probably. sabe to: Ray “a8 
CFR’ 2802. 2-2, Ea ; a & 


24d pecisions: 


The location of the Mater ial Source . 
critical: to the pr oposed Federal Aid 


Highway Project 046-1 (3) and Project 


| F_046-1 (6) scheduled for constr uction in. 


1975, which includes’ gr ading, 1 widening 


and paving of: 16.1: miles, 


The site area has been listed as a Ma-_ 
terial. Source. because of its par ticular. 


location advantage to this project and has 
been designated” a source capable of pro- 
ducing '560;000° cubic yards’ of ‘suitable 
read: building ‘material for the project. 
‘The nearest: Material Source is ApDProxi- 


_ mately. 4 miles in: one direction and ap-— 
o proximately. 6 miles in the other direc- 


tion, indicating the immediate need for a 
‘Material Source within. an economical 
haul distance. - ; 


ae We agree. with the appellant 


- that 23 U.S.C. $108 (1970) does not 


require a state to furnish proof of 


construction to the Department of 


the Interior within seven years. The 
“Secretary” referred to in that sec- 


tion originally meant the Secretary 


‘of Commerce and now means the 


Seeretary of ‘Transportation, and 


administration. of this provision is 


a function of the Department ‘of 
‘Transportation.. Therefore, a fail-. 


‘ure of compliance by the State does 


— not mandate summary. cancellation 


of the right-of-way by the Depart- 
ment of the Interior. Accordingly, 
we find that the. BLM’s reliance on 


— 93°U.S.C.-§ 108 970) was mis- 


Placed. 

42h However, notwithstanding 
the: ‘confusion concerning the ap- 
-plicability of section 108, there is 


nothing which prevented the BLM . 


from - independently imposing a 
separate eee for ‘proof of 


2 Sudge - Fishinan: believes that 23 US. C. 


§.108: (1970): has: no: applicability whatsoever 


to material sites, but is only. applicable to 
' highways.. 
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construction within. seven years, - 

which it did in this case by special | 
stipulation. The stipulation is: not 
incompatible with section 108, or 
with any other provision of the Act, 
nor is it Incompatible with the ptub- 
lic interest. This requirement being 


anh express condition of the grant, 


we need not further concern our-: 
selves with section 108, but we may 


‘proceed in an effort to discover 


whether appellant complied. 
~The “Proof of Construction and 
Utilization,” consisting of . the no- 


_tarized statements of two of. appel- 


lant’s supervisory engineers, was 
timely filed. Their allegations of 
prior utilization, although disputed — 
by BLM, is reiterated on appeal. 


This is clearly a question of a con- 
troverted fact concerning: which 


both sides’ might have provided | 


- more-evidence. A letter in the file al- 


ludes. to. a meeting held at BLM’s 
district office and to a conversation — 
between a BLM adjudicator and ap- _ 
pellant’s District Right of Way 


Agent. Although both the meeting 


and the conversation apparently. 
concerned the filing of the proof 
and BLM’s rejection of it.as unac- 


ceptable, the case record: has not 


been documented to reflect what. 
transpired. On the basis of the ex- 
isting record we are unable to decide 
whether the proof should have been 
oe or not. 


We must necessarily consider 


| whether the Bureau has the author- 


ity, to summarily cancel a material 
site. right- -of-waiy granted pursuant. 


to 23 U.S.C. § 3817 (1970), in any - 
event. No such authority IS €x- 


P42) 


| pressly. treatied by the Act. How- 


ever, the Secretary of the Interior, 


in pr omulgating regulations for the 


: ‘implementation of the ‘Act, has rec- - 
ognized an. infer red. authority to 
~ eancel sucha right-of:way. 48 CFR 
ng 2821.5 5 pr once that such’ grants 
“will be subject. to (1) all the per- 


tinent regulations of this part * * *, 
and (2). any conditions which he 
- [the authorized officer of the BLM] 
deems necessary 
pr ovides: 


Unless otherwise provided by ae 
rights- -of-way are subject to cancellation 
by the authorized officer for failure to 
coustruct within the period allowed and 
for abandonment or nonuse. 


43-CEFR 2802:3-1 states: 


All rights-of-way approved pursuant 
to this .part, except those granted. for 
pipelines pursuant to. section 28 of the 
Act of February 25, 1920, as amended 
August.21, 1925 (49-Stat..678 ; 30 U.S.C. 
185), shall be subject. to cancellation for 
the violation of any of the provisions of 
this part. applicable thereto or.for the 
violation of the terms or conditions of 
the right-of-way. No right-of-way shall 


be deemed to be canceled except on the. 


issuance ofa. specific order of | cancella: 
tion. 


Quite clearly, then,’ the réoula. 
tions make such rights-of- -way sub- 
ject to cancellation by the author-— 


_ ized officer. for nonconstruction, 
- nonuse, abandonment, violations of 
the regulations, or of the terms and 


_ conditions of the grant. See South- 
ern Idaho Conf. of Vth Day Ad- 
- ventists v. United States, 418 F. 


| 411 (9th Cir. 1969). 
[8] The fact that a right- of- _way 
_ Is subject to. cancellation under these 
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of the words © 


a 43. CFR 2802, 2-8 


. 8 


ciréumstances does not méan’ nlthat it 
must be canceled. ‘The. employment — 
“subject. to” [an 
action] i ina regulation hasbeen held. 
to invest the administrative | officer 
with. the discretion to. determine — 
whether noncompliance in a given 


instance should be excused or 


whether the prescribed ‘penalty . 


should be imposed. Lagala v. Gor- 


‘such, 411 F.2d 589 (9th Cir. 1969); 
, tee v. Seaton, 284 F.2d 195- 


(D.C. Cir. 1960). Use of the term 


“subject to” said the Court in Pres- 


sentin, “left the door wide open toa. 
ponder eon of circumstances. a At , 
199. - 
Having concluded that: co ap- 
pellant failed to comply. with the 
special stipulation, the authorized 
officer of the Bureau had the author- - 
ity to cancel the right-of-way. at his. 


discretion, we turn now toanexami- _ 
“nation of whether cancellation was 


appropriate ne the circum- 
stances. - 

‘First, we: again note that it is not | 
conclusively established that there 


was in fact a failure of compliance 


by the appellant. Next, we note ap- 
- pellant’s assertion of an immediate — 
need for the material for use em > a 


Federal-aid project.. Further; | 
find that there has been no pe ie 
tion with the Department of Trans- 


portation regarding the éffect of the — 

action taken ‘on federally. funded 
highway projects with which that 
‘agency is properly concerned under 


the Act. Finally, there is no ’show-. ~ 
ing of any need for the land in- 
volved for any other supervening 
public purpose. Indeed, the decision 
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ce ofthe. “Adgaleas State C Office. aes _ 

| that, “This. cancellation _ is without 

; prejudice to. the grantee’s right to 
submit. a new. application for a : 
right-of- “Way. covering. the same — 
ae lands. if the: site is still needed for. 
constr uction. and/ or maintenance of 


ms » Federal: aid highway.” 


, in these cir cumstances: we e do an ; 
| find that it was necessary or desira- 7 
ble in. the. public interest to sum-. 


7 marily cancel the right-of-way. 


a? _ Therefore, pursuant. to the au- 


thority . delegated. to the Board of 
Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the deci- 
sion appealed from is Wacated. How- 
ever, the: State. of. Alaska Depart- 


ment of Highways is directed to file - 


an acceptable proof of constr uction 
and/or utilization of this: site on or 
before September 30, 1976, failing 
in which-the right-of-way shall ‘be 

ase ‘to: cancellation. - a 


Epwarp W. Sit eBIN G, 
. Administrative, J ‘udge. 


We CONCUR? 
Je OsEPH Ww. ‘Goss, 

| Administrative J udge.. 7 
'Freperiok Fisumany 


| Administrative oa a Maia 
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Decided Mi ay 19, 1976 


— ihe iz United States Steel Geepota: 
a mon from. a’ decision by Administrative 


[82 LiDy 


“Tew, I udge. ae A, Broderick. (Doo: 
ket. No. HOPE. 74-1871),.... 


section . 104(a). of the Federal Coal 


Mine Health and Safety Act " 1969," ’ 


hereinafter the. “Act, oe 
: “Reversed. 


L Federal Coal. “Mine “Health and 


Safety Act of 1969: Closure Orders: 


Gener ally 


An Order of Withdrawal will be whonted | 
where it is served upon a person who is 


neither responsible for the violation or 


ecndition alleged nor for the satety of 
the miners involved: 


APPEARANCES: Billy M. Tennant, 
Esq., for appellant, United States — 
Steel. Corporation; Richard V. 
Backley, Esq, Assistant Solicitor, 
and Michael. V. Durkin, Esq., ‘Trial 
Attorney, for appellee, Mining En- 

f orcement, and Safety Administration. — 


OPINION BY CHIEF ADMIN- 


ISTRATIVE JUDGE ROGERS 
INTERIOR. BOARD OF MINE 


OPERATIONS APPEALS :" 
Backgr ound _# - 
On April DA, 197 4, a Mining En: | 


_ forcement aad safety Administra: | 
tion (MESA) inspector issued asecy 
tion 104(a) Order. of Withdrawal — 


to. United States Steel: Corporation, 


(U.S. Steel) alleging that one of 
the front-end loaders. used to: load 
-coal from the storage pile at the 


mine. portal onto trucks for a two | 


2 30 U.S.C. §g 801-960 (1970). 


dated, ~~ 
November ‘18, 1974, dismissing. an 
i Application for. Review. of an. Order. 
of Withdrawal: issued pursuant. to 


fea vo tHE 


2 nifle’ erip’ ‘tor the: ‘prepar: ation plant 


| was defective ¢ and constituted an 1m:= 


minent danger. The Order withdrew _ 
and tastitainied- operation of ‘the de- : 
fective equipment and-was: ‘lifted | 


~ gome two days later when the equip- 
_ ment was repaired and deemed safe 


by ‘thie inspector to resume hauling . 
operations. A timely Application | 


for’ Review’ of the Order was filed 


by U.S. Steel pursuant to section - 


105 of the Act and the matter) was 
set forhearing, 

_ The pertinent history.c of ae haul- 
aoe “operation - is as follows: 

~ At'some’ time prior to 1966, U.S. 


Steel entered into a contract with C. 


J.‘ Langenfelder and Son, Ine., 
| (Langentelder) whereby the latter 


_. agreed to operate the loading and. 
haulage operation at the site in ques~ 


tion. Thé entire Langenfelder op- 


“property: The | equipment for the 


Langenfelder haulage operation — 
— consisted of. two front-end loaders, | 
a number of trucks, and a repair 

shop, all- owned by Langenfelder. 
Under'the contract; Langenfélder is 


required: to*haul coal at a rate to 
keep the preparation plant: ‘steadily 
supplied. ‘For this. service, Langen- 
felder is paid a set fee per ton of 


coal hauled. In August 1970, as a re-_ 
sult. of overtures. by the United + 


Mine . Workers of | America 


(UMIWA),. all of the nonsupervi- | 
sory employees. involved . in the 


Langenfelder_ haulage. . operation 
were placed.on U.S. Steel’ s payroll 


im order to make. them eligible for | 
senior ‘ity rights, fringe benefits, and 


sisiee 76 a. 


_ UNITED. STATES, STEEL. PORFORATION. 
May 19, 1975 


| ber 12, 
Law Judge (Judge), in addition to © 


UMWA” pension. * ~In: - addition, a 
Izangenfelder was een to select. 
all. new. employees’ from: a panel - 


‘maintained: jointly by. U:S: Steel 


and the union. These men could be . 
discharged or disciplined only by » 


‘USS. Steel, although Langenfelder 
could remove them. oe its haulage. - 
operation at any time. Langenfelder - 
was required to train its own. per- 


sonnel. Under the agreement, WiS7 
Steel paid the workers. and billed’ , 


‘Langenfelder monthly for the labor 7 


services provided. 


At the hearing, held. on Septem- 
1974; sli Administrative. 


taking the above evidence, heard 


testimony that Langenfelder took : 
directions from US. Steel, where. | 


appropriate, consisting of orders to ~ 


slow down’ or increase the haulage 
‘eration is carried out on U.S. Steel — 


of coal in order to keep the prepara: — 
tion plant fully. supplied. On the 
basis of the foregoing, the Judge — 
concluded that aihougls Tangen- 
felder was immediately. responsible 
for. the. defective equipment. cited 


and which prompted issuance of the | 
WwW ithdrawal Order, U.S. Steel. as op- 


erator of the mine was the proper | 


party to be held responsible for vio- 


lations of. the Act. In his decision, 
the J udge found as follows:.. 0... 


wt) g. Steel was ‘the employer of the 
men. who: worked. in the haulage opera- 
tion: and Whose safety. was involved. | 

2) wU. S. Steel operated the coal mine; 
Langenfelder’ S vesponsibility— was sah 
ordinate’ to'the purpose of pr oducing coal 


for U's. ‘Steel, and Langenfelder was‘sub- - | 
“ject. to. the’ gener al supervision of U. 8. 
Steel. ; 
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The issue ee imminent: Aare er 
was raised i in. the instant case } how- 


ever, in view of our disposition, we 
need not consider that — question | 


her ein. 
* Contentions. 0 f the Par thes 


ea The appellant, US. Steel, con- 
tends that ‘Langerifelde! is an 
~ independent. contractor solely re- 
sponsible for the cited defective 


__ equipment and as such should have ~ 
-_ been served with the Order for the 
_ reasons that: 1) Langenfelder owns 


and maintains the equipment here 
involved and by contract warrants 
that it will comply with the Occu- 


_ pational Health and Safety Act. of 
1970 and applicable regulations; 5 2) | 


7 ~ prior to 1970 the employees in- 
volved were employed and paid by 
- Langenfelder, but became U.S. 


Steel employees in 1970 only be- 


_cause-of the request by UMWA; 3) 
although thé employees are paid by 
U.S. Steel, 


_ thus rendering Langenfelder their 
de facto pplorer: 4) although 
US. Steel may hire or discharge 
the employees, Langenfelder deter- 
mines their qualifications and may 


_ reject or remove any employee; 5) 
-. Langenfelder owns and operates 
the maintenance shop where the. 


equipment is repaired and parked 
_ when not in use; 6) Langenfelder 


- trains the employes selected. to op- 


- erate the hauling equipment; 7) 
~ US. Steel does not inspect. the 
equipment for safety and its me- 
chanics are not qualified to do SO} 
and 8) the control possessed and éx- 


7 DECISIONS ‘OF THE DEPARTMENT OF THE: INTERIOR 


though | 


Langenfelder reim- . 
bursed U.S. Steel for such wages, . 


- (82 TD. He 


ei ee by. USS. Sisal over. ‘Langen: os . 


felder consists only: of: ‘notifying 


Langenfelder to increase. or de- | 


crease the rate of hauling or to stop 

hauling: coal if the preparation 7 

plant is shut down. — _- | 
In its brief on appeal, the Min- — 


. ing Enforcement and Safety Ad- : 
contends 


ministration | (MESA) - 
that Langenfelder was “properly _ 
found to be an agent of U.S. Steel — 
for the following reasons: 1) U.S. - 
Steel possessed complete control . 

over the employment site, the stock- _ 


pile, the dumping bin at the prep- as 


aration plant and the’ road in 


- between; 2) it could select and dis- 


charge the employees working in _ 
the baulnce operation; 3) U.S. Stéel 

paid the employees involved al-' - 
‘reimbursed by Langen- 
felder; and 4) it had the right to 
direct and control the manner in 

which these employees performed | 
their work. | 


Ts ssue Presented 


Whether the - Order of “With- : 
drawal was properly. issued to U.S. 


Steel as the person responsible for. 
_ the alleged dangerous condition and _ 


the safety of the employees one 
thereto. a 
Discussion io 


se Affinity Mining Company, . 2 | 
IBMA 57, 60, 80 ID. 229, 1971~ 
1973 OSHD par. 15 546 (1978), the 
Board held that. the common law 


status of “independent. contractor” 


had not been abrogated by the Act. 


We also concluded that, “* * * while — 


more than one person may fall tech- 
nically within the definition of noe : 


: 246) , 


er yator, only ‘ies one , responsible for 


the violation and the safety of em- 


ployees can be the person served 
with notices and orders * * *,”? 
The Judge concluded, and we 


agree, that “Langenfelder. was re-_ 
sponsible for. the alleged violation 


(defective equipment) cited. in the 


_ Order. However, we do not < agree 
with his concluson that U:S. Steel 


‘is responsible for the safety of the 
employees involved in the haulage 
operation. Our review of the record 


- indicates that: 1) U.S. Steel’s posi- 
tion as hirer, firer, and payer of the 
men who. operated the equipment 


- used. 1 in the coal haulage operation 


was: solely an adjunct by virtue of- 
its contract with the United Mine 
Langenfelder had full — 
authority to remove any of the men . 


- Workers; 2) 


involved from its operation at any- 


time; 3) Langenfelder was solely. 
responsible for the maintenance and | 
safe upkeep of the equipment in- 
volved; 4) Langenfelder, in effect, 


: paid the men involved by reimburs- 


ing U.S. Steel for their services; 

_ 5) Langenfelder had day to day 
control over the employees as well | 

-- as the details and methods of per- — 


forming the work required to keep 


the preparation plant supplied with | 


coal; and 6) U.S. Steel had only 


| auch control as provided under the 
independent. contractor agr eement, _ 


a€., to oversee performance of the 


| contract. 


2In connection with the liability of an 
independent contractor for violations of the © 
_. Act see John Wilson & Ronald Rummel v. 
Laurel Shaft Construction Company, Inc., 1 | 
701, 1971-1978 ‘OS8ED | 


IBMA: 217, 79. LD. 
pat. ‘15, 387 (1972). 
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[4] Based” upon the abo hav. 
acteristics of the arrangement, the 


— believes that US. Steel. did | 
not have the right of control over — 
Langenfelder’s operations such as. 


would constitute a Master-Servant 
or Principal-Agent relationship. 


USS. Steel coritrolled only the result * 
of performance of the contract, not. 


its means of performance. As we see 


it U.S. Steel had the characteristic 
of a master,’ only with respect’to 
its power of ultimate dismissal. This - 
power falls within the terms of the © 
UMWA contract with U.S. ‘Steel ae 
and is not governed by the agree- 


ment between U. S. Steel and Lan- — 
genfelder. In any event Langen- | 
felder had the immediate power of 
removal of any employee from.its — 
operation and had complete control 


over its equipment. Accordingly, we .~ 


find that U.S. Steel:cannot be held 
responsible for violations of the Act — 
involving defective equipment used 


in the coal haulage operation nor 


for the safety of the:men involved 4 
in that ae 


| ORDER 7 2 
_ WITEREFORE, ere to the - 


| authority delegated to the Board by 


the Secretary of the Interior (43 : 


CFR 4.1(4)), IT IS HEREBY 


ORDERED that the Judge’s de- _ 


cision in the above-captioned case. 
- is REVERSED, the Application ; 


3’The four cnataclenieties of the minshee in ~ 
a master “Servant relation are: 
selection and ‘engagement of the servant, 2) 


Payment of wages, 3) Power of dismissal, ‘and . 
4) Power. of control of. 


nost . importantly, 
gervant’s conduct. » 


ee: An. Jur 2a, 
and Servant, § 2. i oe 


“Master _ 


1) Power of - 


200 : DECISIONS. oF. “THE. 


7 for Review j is GRANTED, ‘and the i 
 géction: 104 (a) (1) of the Act may not:-be 


Order” of Withdrawal” ‘is: RES 


_. CATED,” 
ae E. ey It. 


Be MMe eas ee e Judge. | 

. = ae APPEARANCES: Daniel M. I, Darragh, - 
by a for appellant, Eastern Associated Coal — 
. Corporation; Richard V. Backley, Esq., 


| c CONCOURS 


Foy ap J: ScumnENDERe, By R.; 


o Alter nate Administrative. J 7 2 


"EASTERN ASSOCIATED: COAL ° 
| CORPORATION | 


Need BMA 194 


7 Ae by Eastern’ Associated’ Coal - 


‘Corporation from a decision by Admin- 


- istrative: Law Judge. Paul Merlin, 
. dated April 9; 1974, wherein he: up- 


held an unwarrantable failure with- 
drawal order‘and noticé of violation. 
issued pursuant. to section 104(c) of 
. the ‘Federal’ Coal: Mine «Health - and 


Safety Act of 1969: in Docket: Nos. 


HOPE © A148 °-and’ MORG eons 
"Affirmed a as modified. 


; 1. Federal Coal “Mine Health and 


Safety Act of 1969: Manilatory oe 
3 Standards: | 


“Roof Control” 


‘Under section 302(a) of the Act, the fail- 
ure to prevent a2 per son: from. proceeding 


beyond the last per manent roof. support 

into dn area lacking’ in- the adequate | 
. temporary. support required. by the. exist- 

ing roof control plan constitutes a single 


violation... 30.U.8.C.. $862 (a). ORT)», 80 
: CORE: 1. 200. a Pas | 


_ Feileral 
Safety Act of 1969: Unwarrantable 


- Failure: Notices of Violation 


DE PARTMENT, 


“Decided May 23, 1998 


Coal “Mine Health: ‘and 


OF THE. ANTERIOR: [82 LD. 


ae ‘notice of violation issued escaht to: 
challenged: directly, by-. ‘itself, -in an Ap- 
plication for Review: under section 105 of 


the Act. where the violation cited ther rein. 
has ppen abated. —" ae 


Assistant Solicitor, John P: McGeehan, 


- Esq.,- for appellee, Mining: Enforee~ 
ment and Safety Administration. 


OPINION BY ADMINISTRA- 


TIVE JUDGE DOANE , 


INTERIOR BOARD OF MINE | 


_OPERATI ONS APPEALS” 


7 We are called upon here to review | 


April 9, 1974, which was rendered ; 


by Administrative Law Judge Paul — 


Merlin with respect to Docket Nos: 


HOPE 74-148 and: MORG 74-33. 


Each of these dockets involved an 


Application for-Review which was 
filed’ pursuant to section 105(a) of 


the Federal Coal Mine Health and _ 


Safety Act of 1969. 30 U.S.C: § 815 


~ (a) (1970). They were consolidated 


below by order of the Judge for pur-. 
poses of hearing and initial decision. 
~ In Docket: No: HOPE 74-148, the 
Judge concluded, énter alia, that a_ 
section’ 104(c) (2). order‘ of with- — 
drawal, No. 1 WSP; dated Novem- 
ber 15, 1973, properly cited: appel- 
lant: Meedtone Associated Coal. 
Corporation (Eastern) under -30 
CFR 
namely, allowing a roof bolter to 
work inby - permanent support - 
under‘a roof lacking’ adequate tem* 


porary support, and a deviation 


75. 200 for two violations, © ; 


250) 


from. thee toe a plan. 30 
U.S.C. §814(c) (2) (1970). 


-ern challenges. that conclusion. on 


the” ground, that. ins reality, the 
subject withdrawal order. 
only one violation, namely, the 


, presence of & person. under a root. 


lacking in th he number of adequate 


temporary supports prescribed iba 


‘the roof-control plan. For the rea- 
sons. set forth below, w 
_ the J udge erred in ruling that the 


4 withdrawal order elted Eastern for 
~. two violations and in basing thereon | 


his. conclusion that such violations 
both occurred. | 


In Docket No. MORG 74-33, the 


Gi. J udge. concluded .that.a violation 


cited in a notice of violation issued 


; pursuant’ to section 104.(c) (1). of the 
Act was the result of an-unwarrant- 


able failure to comply. 30 U.S.C. 
+ §814(c) (1) (1970). 

Eastern contends that this ultimate 
finding is contrary to the evidenti- 
ary record. For the reason stated 


her -einafter, we hold. that the sub-. 


ject application for review was sub- 


ject to dismissal for want of juris- 
diction, and seeondnaly: we do not. 


| reach the merits. 


; “1 Alternatively, Hastern ar gues that, assum- 


ing, arguentdoe, that the withdrawal order was — 
intended to charge a failure to prevent a roof . 


bolter from working under an ‘unsupported 
. roof, it does not do so with sufficient detail as 
required in siibsection (e) of section 104 and 


it does not constitute an adequate notice of — 


violation. .30. U.S.C. § 814(e) (1970), Since 


“we resolve this phase of Hastern’s appeal by — 


acceptance of its initial contention, we do 


not reach the alternative argument and we . 


intimate no views as to its soundness. 
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‘East-. os 


‘cited 


we hold that 


On appeal, 


: Background oe : 
- Docket No. noPE TUS 


“The withdrawal c or dev in, ‘dispute ta 
in’ the. above-captioned _ hearing 
docket. was issued. by Inspector Wil- - 
liam 8S. -Pauley on. ‘November 15, 


1973, at Bastern’s Wharton No. 2 7 


Mine pursuant to-section 104 (c) (2) 


of the ‘Act. More. specifically, this 
order, denominated 1 WSP, con- © 


cerned a condition observed by the - 
inspector in the 5 Butt 1 West sec-_ 


tion of the subject mine. 


The conditions described in the 


withdrawal order read as. follows: 


The approved roof. eontrol. plan was 


net being complied with in No. 2 Entry 
_erosscut in 5 Butt 1 West section in that 
work was being performed. inby perma-_ 
nent roof support and tempor ary support 
was not. / 
‘machine operator, Billy. Vance, was. in--° 


installed. The: roof. polting - 


stalling roof. bolts inby Deeaee SuD- | 


‘port. 


In addition, 1 Inspector Pouley made : : 
the following findings. with refer- 


ence to the above- -quoted conditions: | : 


| (1) that there had been a violation — 


of 30 CFR 75.200; (2) that such 


violation had not created imminent 
danger; (3) that it could have sig-. 
nificantly and substantially con- 
‘tributed to the cause and effect of a: 
mine safety or health: hazard; (4) 
that it had been: caused by an un- 
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war eantabls failure to comply and | 
(5) that it was similar.to the viola- 


_tion. which gave rise to Order 1 GK 


on ‘September 26, 1978. 


On November 28, 1973, Eastern 


| timely filed in. the Hearings Divi- 
sion an Application. for Review pur- 
 suant to section 105 (a) of the Act. 


~ On December 6, 1973 , MESA filed 
its Answer in Opposition. generally 
‘denying Eastern’s allegations and 
_averring that the subject’ with- 

_ drawal. order was properly issued. 
Some six days later, on Decem- 
ber 12, 1973, the United Mine Work- 
ers of America (UMWA) filed its 
Answer in Opposition, also joining i 


| issue with Eastern. 
fee, 
‘Dochet No. MORG 7933 
oor October 24. 1978, at 3 aM, 


= - Inspector Asthie L. Cross issued | 


_ Notice 2 ALC during an inspection 
of the 2 Right section of Eastern’s 


| oS oanne Mine. The notice was issued. 
*~ pursuant to section, 104(c) (1) of 
the Act, 30 U.S.C. -§814(c) (1) 


| (197 0), a charged a violation of 


- 80 CER 75.606. The condition cited 
in the subject notice reads as fol- 


| lows: 


turn trip from the: ‘dumping: point, © 


- In addition, the’ inspector made 
- violation was concerned; however, 


| findings, manifested on the face of 


‘the notice, to. the effect that the al-. 


leged violation could ‘have slgnifi- 
cantly and substantially contrib- 


uted to the cause and effect of a 
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“The ‘shuttle ‘car, serial No. “4475, in 
| 2 Right is running on the trailing cable 
‘ of such shuttle ‘car energized on the re- 


182 LD. : 


“mine safety or Reale amie and 
that it was caused by an unwarrant- 


‘able failure to comply with the | 
_ above-cited mandatory standard. _ 
‘The notice provided for abatement 
by 5:30 a.m., which was aa ‘ 
accomp fished: | 


On November 8, 1973, subsequent 


to abatement, Eastern filed an Ap- 


plication for Review with respect. 


to the subject notice. The issues _ 


were joined when MESA and the 
UMW-& filed Answers © in Oppat 


tion, respectively. 


Roce 
40 onso lidated Proceedings 7 
for 


A prehearing: conference: 


a these two dockets was held on Feb- 
ruary | 13, 1974, and prehearing — 


statements were filed by all parties. 


Subsequently, a full evidentiary 


nearing Was held on February 26, | 


974. The J udge handed down his | | | 


dedicion on April 19, 1974. 


With respect to Docket ‘No. 


HOPE. 74-148, the Judge held, : 


inter alia, fat Order of With- 


drawal 1 WSP cited Eastern for. 


twe violations of 30 CFR 75.200: 
(1) a failure to conform to the roof 


control plan in that there was a lack . 


of adequate temporary roof sup- | 
port; and (2) roof bolting under an’ 
inadequately supported roof. He 


concluded that the withdrawal or- _ 


der was. valid. insofar as the former 


it was invalid with recat to the — 
latter for the reason that such vio- | 


— lation was not caused by an unwar-. 


rantable failure to comply. 


950] 


; With Repel te: Docket No. 


| MORG 7433, the Judge deter-. 
mined that the subj ect notice of vio-. 


- lation was valid in all respects. 
Pursuant to 48 CFR 4.600, East- 


ern filed a timely appellate brief .. 
~ together with a request for oral ar-— 


_ gument. MESA filed reply briefs 


_. with respect to both proceedings on 


— duly 5, 1974, The UMWA has not 
| “participated i in this appeal. 
Having concluded that oral argu- 


. ment will-not contribute signifi- 


| cantly to the’ resolution of the issues 


“inthis case, Eastern’s request for - 


the same,will be denied. 
I ssues on n Ape 
A. Whether - the ‘M@miniair ies 


Law Judge erred ‘in. holding. in 
74-148 that. 
. Eastern was: cited. for and did com-~ 
mit two violations of 30 CFR : 


Docket No. HOPE 


75.200. 
B. Whether the apie for 


Review of a section 104(c) (1) no-— 
dis- | 


tice of violation should be 
missed for want of jurisdiction. ~ 


Discussion — 
Docket No. HOPE op 148 :* 
rit: Duting 


“roof. bolting ander an. inadequate- 
ly supported roof, on two grounds: 


(1) that the subject order did not 


_BASTERN, ASSOCIATED COAL CORPORATION: ae 
May 23, 1975 ea 


ae niary 
U.S.C. $819 (1940). 


‘The condition cited 3 in the or der, 7 


, ‘pr oceedings below, 
Eastern. challenged. the validity of. 
- Order 1 WSP, insofar as it.charged 


<2 


— elite such a didtualiis and alterna- 


tively, (2) that assuming, arguen- — 


do, that. the order did cite such'a. - 


violation, the alleged violation was. 


not caused by an unwarrantable 


failure to comply. The Judge re- 
jected the threshold argument, 


but held for Eastern with respect 


to its alternative contention. Never- 
theless, Eastern urges us to review © 


and reverse his ruling on its initial 
| argument. 


If Eastern were precechting this 


pre merely for ‘the abstract 


satisfaction to be derived. from vin-' 


— dication of its threshold attack on. 
the validity of the subject. with- 
drawal order, we would. dismiss, 
there being no hve contr oversy con-: | 
cerning an adverse determination. 
damaging to its concrete interests. 


It is clear, however, that Eastern 
has not, br ought: this appeal to the 


Board for idle pur poses, but rather, 
out of a well- founded. expectation 


that the Judge’s adverse ruling, if. 
not overturned on appeal, could be 


conclusive in any subsequent pen- - 
alty proceeding, a 
_ which may be of considering pecu- 


- consequence 


interest to appellant. 30 


which we quoted above, appears i . 


consist of @ deviation from the roof Ae 
— control plan in ¢wo respects, name- 
_ ly, absence of. temporary posts: and 
roof bolting under an inadequately a 


supported roof. “Considered by it- 


self, the phrasing of the paragraph. 
labeled on the form as “condition”. A 
sheds little light, if any, on the — 
“question of whether two violations 


-” 
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were, charged or Just, one. The am- 


 -biguous, inartful mixing of the sin- 


7 gular and. plural by the ins pector 
in deser ibing what he observed 
& makes the order 

, either interpr etation. 
OE ‘However, the . ‘ambiguity _ dissi: 
_ ‘pates considerably when we ex 
the other findings made by the in- 
spector pursuant to section, ee 
as follows: 


- ‘There has. been a violation Of §!' ro = 


of Part 5, Title 30, Code of ederal 
- Regulations, + a mandatory. health or 
- safety standard, but the violation has 
| ‘not created an imminent danger. 


* * 8 the violation is of such nature as. : 
could significantly and substantially 


contribute to. the cause. and effect: of a 


mine safety or. health. hazard, and is 


—eaused. by an unwarrantable - failure .to 
: comply with. such’ standard. 


me the violation is Similar to the 3 Vvio- 
lation of the mandatory health or safety 


. - standard which resulted. in the issu-: 
ance of Withdrawal Order No, 1 GK, ‘on 


September. 26, 1973, and no inspection of 


_. the mine has been made since such date 


’ which | disclosed nO similar violation. 
ve (Italics added. > | 


In each instance, the above- quoted | 
findings refer to al singular viola- 
tion, It is true that these findings - 
represent form statements, each of - 
which the inspector- adopted by — 
checking off an 


Nevertheless, ifthe inspector had 


wanted to cite ¢wo violations pur- 
suant to section. 104(c), it. would | 
have been a simple matter for him 
to so indicate by pluralizing the 


a subjects and verbs of his findings. 
Having failed to do’so, the infer- 


ence to be drawn is that the i inspec- , 
3 tor cited only one violation and had 


DECISIONS: OF THE DEPARTMENT: OF THES -ENTERIOR 


‘that in’ writing 


susceptible to 
| drawal order “the inspector was - 


amine 


adjacent box. 


the UMWA, par. 
' this stipulation with care ‘and find that it 


[82 1D. 


used the withdr awal order form to 
| record all key observations. rele- 


vant to the citation, as @ whole? 
Furthermore, it appears to. us | 
the subject. with- 


simply making necessary findings 


with respect. to the. elements of a 
- violation of the. operator’s: obliga- : 


tion to ensure that “* * * No person 
shall pre oceed beyond the last. per- 


manent. support unless. adequate 


temporary. support is provided or 


unless such temporary support. is 
not required under the roof control 


plan and the absence of such ‘sup- 
pon not pose a hazard to 
miners. * * *” The failure to comply : 


with such obligation at one time is | 


a single violation. 
On the basis of the Poa as we 
eonclaue that the J udge was aged | 


into. an erroneous construction of 


the subject withdrawal order by the ; 


“inspector's . ambiguous. description | 
of the findings that gave rise to that — 
order. Although the. error is, easily 


understandable, given the ambi-. 


guity, it was nevertheless prejudi- 
cial to Eastern. We, therefore, hold _ 


that. Order 1 WSP cited Eastern 
for one violation, namely, the pres- 
ence of a person inby the last per- 


2 We note, that in arguing about the content 


- of the withdrawal order, Eastern relies upon 
the provisions of a stipulation entered into 


by all parties: (Tr. 3-4; Prehearing Statement: 
of Hastern, par. 3; Prehearing Statement of 
4(b). ) We have examined’. 


exhibits the same confusing usage of the 
singular and plural with which the subject 
withdrawal order is afflicted. Thus, it is use- 
less for the purpose of determining g precisely. 


“ whether the Psnecior: cited one: violation or: 
‘two. 


250] 


EASTERN™ ASSOCIATED” €0AU CORPORATION: - 


te May 23, A975 


| manent support ‘under a toot lack- 


ing in the number of temporary | 
supports required by the roof con- 
trol plan. Accordingly, we are set 

_ ting aside findings and conclusions 
of ilie Judge inconsistent a that 2 


| ne ea 


[2] As noted earlier, the dispute - maa 
in. the above-captioned hearing — set aside the Judge’s findings and: 


docket concerns a notice of viola- 


tion, citing an infraction of 30 CFR 


F606, pursuant. to section 104(c), 
: (1) of the Act. 30 U.S.C. §.814(c). : 
1); (1970). On. appeal, the sole con- oo 
tention of Eastern is that the J udge 

. er roneously concluded that. the 
‘ alleg ed. violation was the product of 


an, unwarr autable failure to comply. 


We cannot, however, addr ess our- 


= selves ‘to Eastern’ s argument. be- 
cause there is a jurisdictional im- 


pediment which compels us to affirm, 


the J udge’? s order of dismissal. 


as Eastern’ S Application for Review. 

seeks dérect adjudication — of the 
validity-of a notice of violation is- 

sued pursuant. to séction 104(c) () 


of the Act: where the. violation had 


been. abated. In Zeigler Coal Com- 
pany, 4 TBMA 189, 82 ID. 221, 


; 1974-1975. OSHD par. 


violations are concerned, the valid- 


; ity of a section 104(c) (1) notice by : 


itself is not subject to challenge at 


the initiative of the operator by Ap-_ 


3 opheeon for Review: We hela that 4 
the validity of such'a notice may. ~ 
ouly be challenged at the oper ators 
initiative as an imcident to an ad-. 


judication of the validity of a 


related section — “104 (c) (1) with= |... 
_diaiwal order. We hereby reaffirm: eS 
the legal conclusions we reached int . — 
Zeigler, supra, and hold them to. be- 
dispositive of the case at hand. — 


. Accordingly, we have: decided: to : 


conclusions. with. respect. to. this is 


hearing docket and to affirm his 


‘order of. dismissal for the reason 
‘that. there.i is no jur isdiction, | 


ORDER | | 
| WHEREF ORE, se rciant to. ie | 


2 aithor ity delegated to the Board by. 
the, Secretary,.of the Interior .(43 
CFR. A.1(4)),, Iv IS. HEREBY —— 
ORDERED that oral arguinent for | 
,each of the above- listed hearing 
dockets IS DENIED and the deci-' 


sion in Docket No. HOPE 7 4-148 


IS AFFIRMED AS MODIFIED. | 
IT IS FURTHER ORDERED: — 

that the findings and conclusions of 

the Administrative Law. J udge im 


Docket. No.. MORG. 74-33 “ARE 


SET ASIDE. and the dismissal of 


the Application for Review IS AF. a 


19 638. FIRMED for the reason. stated i in a 


(1974), which was decided subse- 
-quent-to the filing of this appeal, we _ 
concluded that, insofar as abated, 


the t foregoing opinion. 


Dav Doane Pa 
| Administr ative a ud: ge. 


3 Ti CONCUR: 
AG IG, Pocuik: Tr, 


4 hie - Administrative veJ udige. 


ESTATE OF JOSEPH RED EAGLE 


| 4 IBIA 52 - is 


"Decided Ma ay. 30, 1 9 "5 


Lo ipa’ ue an Administrative: Law. 2 
 Judge’s order denying petition ‘for — 


rehearing: | 
| “Affirmed and dismissed. 


1. Indian Probate: “Wills: 


__ lish, Opportunity—425. 30.2 


The Department. of the Interior has held 


consistently \ that mere suspicion ‘or an 


opportunity to. influence testator’s mind 


will not sustain an allegation of undue 


ieee influence where convincing proof is lack- 


| ing that a per sou did actually exert in- 
fluence or there was pressure. operating 
directly upon the testamentary act. 


oe 2, Indian Probate: Wills: ‘Testamien: 
| tary. Capacity: Generally—425. 28.0 


To be competent to make a will the testa-— 
trix had. to know ‘without prompting not 
ouly who were the natural objects of her ' 
~  poutity but also. the nature-and.extent of 
the. property. of w ‘hich. she was. about to — 
dispose, and the consequences of the dis- 


positions which she was making. 


APPEARANCES: Dennis ‘A. Dellwo — 


. of Dellwo, Rudolf and Schroder, for 
appellant, Felix A. Aripa; Walter B. 


~ Dauber of Tonkoff, Rakow, Dauber.and 
| Shaw for appellee, Hobart C. Bowlby. ia 


OPINION BY ADMINISTRA- . 


a VE. J UDGE Wi Ls ON 


INTERI OR BOARD OF. 
3 INDIAN APPEALS — 


Felix A. we 1pa,. Termin re- 


| Formed: to as appellant, through his — 


attorneys hereinabove identified, has 
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| filed: with this ‘fea. an eel 7 
7 from. , 
oS udge’ S., ‘degision denying. ‘his peti- 


“Administrative - Law 


tion for rehearing i in the, above: en 


titled matter. 
Joseph. Red - Eagle, ‘pojeinater a 
referred to as the decedent; executed 
_ alast will and testament on. August +& 
ye ee yeni: favor of Hobart GC. 
~~ Bowlby, a non-Indian, her einafter = 


ace ~referr "ed to as appellee. 


Infiluence—425.30: F ilu Te Est be 
ett eee remanded by this Board. to Admin- 


istrative Law Judge Snashall on | 
- July 30, 1973, for the purpose. of 


~The above-entitled : matter. was 


conducting: a heari ing de novo to. 
determine heirs, to approve or dis: 


approve | wills and. to. determine - 


creditors’ rights, if any. Pursuant 


“= to said order the J udge on May 1; r 
«1974, heard the matter at Toppen- 
ish, Washing ton. Thereafter, from 


the evidence adduced. at. said hear- 


ing the J udge on J une 14, 1974, ap- 
| proved the decedent’s eee. will and 
testament of. August 21, 1957, and 

ordered distribution of decedent's | 


entire tr ust estate in accordance : 


| therewith to the appellee. _ 


Feeling aggrieved by said order 
of June 14, 1974, the appellant, 


through his attorneys, filed a peti- 


tion for’ rehearing on August ‘8, 


(1974. In support of his petition for . 


rehearing the. appellant. i in: essence 


- contended : 


1. That the findir ings s of nie Hes: 
ing Examiner [sic] were incorrect : 


- and that. there was overpowering : 
7 evidence of. undue influence and. | 
_ over reaching on the part of Hobart 


Bow rlby rendering the will executed | 
August: ae 1957, invalid. 
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2. That there | was much evidence 


ae ‘both. in the record. and 


available to the court through sub- 
 poena, showing that. J oseph. Red 
Eagle had insufficient. mental capac- 
it y for the execution. of the last will. 
a and, testament ate the August: 21, 4) 


“The. “Adgenistssins tae J de 


on September 20, 197 4, denied the 
petition. for rehearing 3 in the follow- 


7 . Ing — and for the following | 


dSOns 


Petitioner bases his: ate for rehear-. 


ing upon two basic contentions: (1) that 
the decision upholding the Last Will and 
Testament is not supported by the evi- 
dence, and * (2) that he has new evidence 

tending to show that the testator lacked 
the prerequisite competency necessary to 
the execution of his Last Will -and 
Testament, 

Petitioner’s first: Euptanent is basically 
an argument on the facts, or more exactly, 


upon the purport of the evidence adduced. 


ou hearing, I can well understand his in- 
terpretation of.the evidence since I am 
certainly not. unmindful of the fact there 
was substantial evideuce upon which 


ellumerable infereuces. could have been 


raised in support of petitioner’s position 
on the import of the evidence. However, 
' I am bound. by the preponderance of the 
evidence rule and certainly the preponder- 
ance of the evidence in this case clearly 
compels and supports the final Order of 
which petitioner is aggrieved. I therefore 
find no basis for rehearing on this ground. 
. The. petitioner’ S- second ground for 
- relief, that of new evideice, is for mulated 


on his. contention that certain medical 
records, medical testimony and lay wit- 
ness testimony in substantiation of the 


former if produced would establish that 
decedent’s mental capacities. were so 


deteriorated at,the time of the signing of. 


the August 21, 1957 Last Will and Testa- 


“ment as to have denied testator the re- 
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auisite ‘mental capacity. ‘He. ‘States news ‘ 


_ever the medical records were: mot avail: 
able to him at the first hearing short. of ee 

subpoena, that the medical. testimony was. 
unavailable due to the illness of the ex- 


amining. physician. and. that. ‘the lay wit- — 
nesses . refused to appear ‘at the hearing. . 


except.’ under . -compulsion’ ‘of a ‘Subpoena. 
The controlling regulations. provide, inter . 
alia, that a Petition for Rehearing based - 
upon, newly ‘discover ed. evidence 
shall be accompanied by. affidavits . of 
‘witnesses stating. fully ‘what. the new 

testimony . is to. be.. It. ‘shall. “also state, 
justifiable reasons for. the. failure to dis- 


oS 
. 8 


cover and present that evidence, tendered 
‘as new, at the hearings. held: prior to the 
issuance of the decision: 43. CFR § 4, 241 . 
(a). Petitioner has not provided “Justi- 


fiable reasons’ for his failure to. present 


this evidence at the time of the hearing 
prior to the final decision, This matter 
has been heard twice and the record in 


both hearings fails to reflect any previous 


request for the issuance of subpoenas on: 
behalf of petitioner in any case, let alone 
for the ‘appearance of the -persons and: 
records now alleged to be the prevailers 
of new evidence. Nor did petitioner pre- 
sent, in lieu of witnesses, affidavits of 
the allegedly: illusive witnesses : upon a 
showing of their uuavailability. This mat- 
ter has been pending since at least 
July 28, 1971, the date upon which peti- 
tioner was first given notice of hearing 
to determine heirs or probate the will of 
Joseph Red Eagle and he cannot now be 
heard to complain of an alleg ged inability _ 


to obtain medical records aid ‘witnesses 
-he deems essential - ‘to his case. The ‘peti- 


tioner’ s request is not timely. - 


Additionally, and : merely as dicta, it 


does not appear from the documents, 


records .and excerpts of medical testi- — 


mony. ‘filed by petitioner with: his argu- 


ment on behalf of his petition that he —— 
would be able to sustain his position in | 
" any- event. An examination of: these at- 
--tachments disclose an apparent inability 


upon the part of 3 medical technology to 
determine with any degr ee of certainty 


2 Mar tha DeRoin, TA-874 (1957 ye 
the medical testimony ‘would at best be 
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at what point, decedent became co 


incompetent. to" execute a Last Will and 


- Testament. To invalidate a will” for lack 


of testanientary capacity evidence must 7 7 
‘that undue infiuence was exerted on 


the decedent is without. merit. The ~~ 
burden of proving undue infiuence 
rested on the appellant. In order to 
| sustain, undue influence the evidence 


‘show the condition to exist at the time of 
the execution - of the will. | Estite of 


based upon conjectural | determinations 
it, is doubtful such. evidence could over- 


ee attesting witnessés to the wit to the 


| ~ effect the testator was of sound and dis-. 


- posing mind and in fall control of his 
" faculties at the timrie of the execution of 
the subject. Last Will and Testament. | 


The Administrative Law J udge : 


in furtherance of his denial stated: 


‘Two hearings were held in. this matter 


in. order. to give. all concerned parties in 
interest -ample -opportunity to _present 
their evidence. ‘They were afforded a full 
and. complete. hearing with the. rigi ht. of 
7 calling. whatever. witnesses. they. wished 


and with full right, of cross-examination. | 
: The Petition for Rehearing notably. fails 

to set. out any additional reason why this 
matter should again, be set, for hearing | 


and it does not, appear in view of the 
foregoing conclusions: the result in this 
matter would. be. changed or. altered by 
granting a rehearing at this time. “ 


[tis from’said denial of Septem- | 
ber 20, 1974, that the appellant has 


appealed to this for um. 
The -appellant in support of ine 


"appeal sets forth substantially the 


same reasons as those set forth in 
7 his petition for rehearing. These 
‘reasons in short are: 


(1) That . andae Sines was 
_ exerted upon Joseph Red Eagle at 
the time the will was executed on 


Angust 21,1957. 


(2) That J Foseph Red Fagle le did 
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Since . 


82, eo: 


“not es the capdcity « or competency 
to niake a will on August 21, 1957. 
‘The appellant’s first contention 


must. be clear, cogent and convine- 
ing. The appellant in the case at bar _ 


‘has. failed to do so. At best, the ap- _ 


pellant has shown only that mere | 


opportunity existed for the exercise 


of influence upon the decedent. 
[1] ‘The Department of the In- 


terior has held consistently that 


mere suspicion of an’ opportunity | 


to-influence testator’s. mind -will not 


sustain an allegation of undue in-_ 
fluence ‘where convincing proof is 


lacking that a person did actually 


exert influence or there was, pres- 
sure operating. dis rectly. upon . a 
testamentary act. Hstate-of Charles 


Myissepe (Pack choa be) or Sapesa 


Polecat, TA-T-3 (May 12, 1967 ) | 
[Same case as [A-1284 (May 2 2. 


1966.) ] To. invalidate a, will.on the | 


ground of undue influence , contest- 
ant: must show .such influence: to» 
have been exerted to the extent of - 
destroying the free will of the testa- 

tor or.that the will of another. was. 


_ substituted for that of the testator, 
and this amounts-to more than the 
‘opportunity or possibility that un- 


due infiuence was brought to bear 


on. the testator. H'state of John J. 
Akers, | | - 
(1968). Af’d Akers v. Morton, 333 — 


TA-D-18. (February 26, 


i. Supp. 184. (D. Mont. 1971). 


| 2061 =: 


agree 


ou Ye Gaver ane 


7 PF. Od 44. (9th Cir. 1974). 


Appellant’s further cont ntion : 
_, that a fiduciary relationship existed 


between Mr. Bowlby andthe dece- 


-. dent is likewise without merit. The 
fact that appellee befriended: the 


decedent and transacted business 
with him over the years certainly 


did not establish a fiduciary or con- 


- fidential relationship between the 


two. Accordingly, no presumption — 


of undue influence was raised there- 
by. Therefore, the burden of rebut- 


ting such a presumption did not - 


fall upon the appellee. The appel- 


a lant in support of the: contention 


regarding presumption of undue 


influence cites the Estate of Louis 
Leo Isadore, [A-P-21 (February 
(12, 1970); Estate of Julius Benter, 


1 IBIA 24 (November 17, 1970). 
The case at bar is distinguishable 
from /sadore and Benter , Supra, IN 
that Mr. Bowlby, the appellee, did. 
not take an active part in procuring 


- the preparation or the execution 


of the will in question. The record 
is quite clear that the decedent went 
~ to an attorney of his own choice to 
have the will drawn and that Mr. 
Bowlby had ‘no connection there- 


with nor with the. preparation or. 
- per se. Estate of John P. White 


- the execution thereof. 
~ Appellant’s 


sound or disposing mind is likewise 
_ without merit. The weight of the 


- evidence clearly indicates that the 
_ decedent was of sound and dispos- 
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| Af? d.. coe Vv. ae OV ton, et al, 499, 


making. 


| tana contention : 
| ha decedent at the. time of the — 
-- execution of the will was not of | 


ing ‘mind at: thé tine of: tlie execu: 


tion of thé last. will and® testament. “i 
in’ question.” “The” appellant has — 
failed to come forth witly any evi-. ~ 
dence to support his contention that. 


the decedent was not of sound and 
disposing mind when’ he executed 


| the last will: on August: 21, 1957 


[2]. ‘The Department in the Es- 


de of Ruth B. ‘DeHanas Long, 
- A-25220 (September 21, 1948), re- 


garding the question of competency - 


or testamentary capacity stated : 


To be competent to make a will the i 


testatrix had to know without prompt- — 


' ing not only who were the natura al objects 
of her bounty but also the nature and _ 
extent of the property of which she was 
about to dispose, and thé consequences _ 


of the dispositions which she was 


The requisite mental | capacity 
_ which a testator must have to make | 


a valid disposition of his property. | 


is the ability to remember, at least: ~ 
ina genéral and approximate way, | 
the nature and extent of his prop- 
erty, to recognize those who are the — 


natural objects of his bounty, and 


to comprehend the nature of the ~ 
testamentary act itself; and, the 
testator’s disinheritance of his hen oa 


and blood relatives 1 1s not unnatural 


tail, [A-T-23 (April 17, 1970). 


Having reviewed the record and | 
considered the briefs of the parties, : 


this Board finds no valid reason to 


disturb the Order Denying Petition: 


for Rehearing issued September 20,-) 


1974, by Administrative Law Judge — 


260. DECISIONS 


an Robert Gh Snashall and the said 
= ~ order should be affirmed. | 
wy NOW, THEREF ORE, by virtue 

. of the authority delegated to the 
Board of. Indian Appeals by the oh 
| ‘Secretary of the Interior, 43 CFR 


4, 1, the. Order Denying Petition for 
‘Rehearite issued. September 20, 
(1974, by. Robert C. Snashall, Ad- 


> ministr ative Law J uidge be, end the | 


OF. THE DEPARTMENT. | .OF THE: INTERIOR 


| Department. . "g | 
tae Acai EL Wuson,. tf 


[82 ED. = 


same is hereby AFFIRMED ond 
the appeal herein i is DISMISSED. | 
This decision, is final for the 


Administrative asics _ 


a CONCUR: 


Dicw. J. Moke: | oe 
4 hie / Administer ative 7 wdge. 


.. ‘DRIBES, 


fn . IBIA 65 


861) 
i HAZEL McQUEEN, 


ADM. APPEAL OF JENNIFER RAE McQUEEN, A MINOR, BY. 
AS NEXT FRIEND. 


261. 
v. CONFEDERATED a Ge 


es .. SALISH AND KOOTENAI TRIBES, FLATHEAD RESERVATION, — > 
ot | “MONTANA ons = 
Tune 3, 1975 Ze ee 


ae ‘ ADMINISTRATIVE APPEAL OF 
-. : JENNIFER RAE McQUEEN, A 
| MINOR, BY HAZEL McQUEEN, AS 
(oy ENED 
ATED SALISH AND KOOTENAI 
FLATHEAD. RESERVA- 


FRIEND Ve  CONFEDER- 


TION, MONTANA 


é  Reverséa:- 2 
| 1. Indian Tribes: Enrollment 


For purposes of. which. the tribe has. com- . 
plete control, the tribe ‘conclusively de-- 

4 ‘termines membership : ‘but where: depart- , 
ae ‘thental action is authorized, the depart- 
faye ment. may approve - or. ‘disapprove the 
..° membership rolls of. the tribe. | 


"APPEARANCES: John ~Paui “Jones; 


Esq., f for appellant ; Wilkinson, Cragun - 

&. Barker, py Richard A. Baenen, Esq., a 

; as for ‘appellees ; Duard ‘Barnes, Assistant 

eS Associate Solicitor for ‘Indian “Affairs 
. for the Commissi on er of Indian Affair 3, 


| Amicus Cui iae. 


OPINION BY ADMINISTRA- : 


ee: VE J UD GCE SABA GH 


INTERIOR BOARD OF. 
INDIAN APPEALS | 


| Ae a result of the successful prose- | 
a cution of two: claims > against the 


‘Decided June 3, J 905. 


Poe Appeal f from. ‘the decision of the Tribal : 
ae Council of the Confederated Salish and: ne 
. Kootenai Tribes of the Flathead Resér- 
vation denying the claim made by the 

Caw appellant to share.in the per capita dis- 7 
a . tribution of. judgment funds as pro- - 

vided in the Act. of March 1%, 1972 es : 

» Stat. 64). : 


“United States £ in the ead Stites. a 
Court of Claims, Con Tess. provided. 
for the. distribution of judgment. 
funds in the Act of March 17,1972 
(86. Stat. 64), which: divécted: that Po. 
85:percent of the judgment funds — 

“shall be distributed in equal per we 


capita: shares to each. ‘person who is 


enrolled or. ‘entitled: ‘to. be. enrolled. e ; 
on the date of this. Act re “ 


Hazel McQueen, . a duly. a - 


member of the Confederated Tribes; ae 
as 11/ 16 degree Indian, filed an ap-— 
plication as. Next Friend, for en- 
rollment of: her daughter, J ennifer —- 
‘Rae McQueen. The birth. certificate = 
was returned to Hazel McQueen by 
: the Tribal Council on April: 19; — 
1972, because it erroneously showed. 
a her race to be white. Between April 
19, 1972 and June 28, 1972, Hazel —~ 
“MeQueen obtained a corrected birth 
. certificate showing her race to be In- a 
dian. The appellant was enrolled as _ 
-a member. of the 
_ Tribes on July 28, 1972. 


Confederated - . 


‘The Tribal Coie decided that 


Jennifer Rae McQueen was not en- 
titled to receive a per capita share of | 
the judgment funds as provided | in - 
~ the Act of March. 17, 1972, because a 


the Tribal Council had not received _ | | 


 @ proper application, and had not | 
approved the enrollment of the ap- 
_ pellant for purposes of the judg. ~~ 
- ment distribution. Appellant’s coun- 

gel on Js anuary 9, 1973, requested. the 
= Secret ary to reverse the determi- _ 
nation of the Tribal Council. The — 
cigcet te on. J eee 95, 1974, did 
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reverse e the Tribal ‘Council, nélding’ : 
__’ the appellant had erroneously beén 
ape denied a share of the judgment © 
funds and directed “that necessary _ 
© action: be taken to pay Miss Mc- | 


7 Queen 2 share of the funds.” — 


By memorandum of December 19, 


= 1974, addressed. to the Director. of 


_ the Office of Hearings. and Appeals, a3 
the Secretary in the exercise of au- 
thority reserved in 25 CFR 1.2 with- 
_ drew his decision ; in this appeal is- 
sued January 25, 1974, and at the 
same time submitted the matter to_ 
the Director for reconsideration and 
for final decision. Author ity for de- 
termination of the appeal: was trans- 
ferred to this Board as an Ad. Hoc 
Board by: the Director’s deleg ation x 
_ of: authority’ issued December 20, hy 


| 1974. 


| clude the contr olling i issues to be: 


| a1) Does. the Secretary have j ee 

| risdiction over the matter in ques- | 
tion? | | 
(2) Is the Secretary bound te mae 7 
a low his procedural rules as provided | 


in 25 CFR Part 1, ‘Specifically 25 
; CFR 429. oP igh ates 
(8) Does the appellant qualify to 


64) 2 


‘With rigiect to the drat j issue, the 
Board recognizes.in the absence of 
ash express legislation by Congress that 


| Full. and eateful consi ae ation a 

has been given to the complete rec- 
a ord, including ‘briefs submitted by _ 
the appellant, the appellees and the 

_ Commissioner of Indian Affairs ap- | 


pear ing’ as amicus our 1ae. We con- | 
on 95. CER Part:1? . 


25 CFR provides that ae Seere- ae 
tary can waive or make exceptions: 

~ to his regulations. where permitted’ 
by Jaw. and the Secretary finds that 


‘a ‘Tribe ¢ asa political entity hascom- 
plete control to determine all ques~ 
tions of its own membership. How- | 
‘ever, that power is qualified where 
the question involved is the distri- 
bution of tribal funds and other 
property under the supervision and 
7 control of the Federal Government. - 
_ [1] It appears. that for purposes. 7 
of which the tribe has complete con- 
trol, the tribe conclusively. deter- 
mines membership; but where de-  ~ 
partmental action is authorized, the. 
Department may approve or disap” ie 
‘prove the membership rolls of the 
— tribe... 
Tribe of Southern Ute Reservation; 
(249. F.2d 915 (10th Cir. 1957), « cert. 2 


Martinee v. Southern Ute 


denied, 3856 U.S. 960 (1958).- 


We find that: the Secretary of the | 
Interior. has jurisdiction over this. 
matter and as trustee of the tribal 
assets has the responsibility of de- Ma 
termining who is entitled to. share 
in their distribution. ° ~~ | 
Is the ‘Secretary bound tio follow 
his procedural rules as provided 1 In 


[821 ID os 2 


such waiver or exception isin the © — 


best interest. of the Indians. We find : 
_ that it is. in. the. best: interest-of the: a 
Indians to waive the even im. 


share ; in the per capita distribution Ree: matter. 7 


of judgment funds as provided in 
the Act of March. 17, 1972 2 (§ 86 Stat. — 


Let us look finally to the. question 


of whether the appellant qualifies ae 
~ -share’in the per capita distribution - 
of judgment funds as provided in. 
the Act of March 17,1972. 7 
_On March 1%, 19°72, the same o date = 
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HAZEL McQUEEN, 


ADM. APPEAL OF JENNIFER: RAE McQUEEN, A ‘MINOR, BY | 
AS NEXT FRIEND v. -CONFEDERATED 


ae = SALISH AND KOOTENAT TRIBES, FLATHEAD RESERVATION, - 


MONTANA 
June. 8, 1975 


of the passage of the Act, the Con- 

federated Tribes . unanimously 
: passed Resolution. 4295 which pro- 
| vides j In part: 


ee ‘that it. is ‘ie -Council’s. iiterpre: : 
er tation of the law that “those eligible for 
enrollment” means those children born 
= too. late to be included on the membership 

roll prior to payout time and for which - 


- application has not. been préviously made 
and acted on by the Tribal Council. _ | 


Tribal Ordinance: No. 35—A. unan- - 


| “imously passed \. and. approved: on 
November 8, 1961, provides in part 
the procedure for enrollment if the 


“ : applicant is.too. young to act on his | 


| _ or her own behalf: 


: A. Procedure for enrollment under Ar- 
- ticle II, Section 8 of the Constitution. 
The applicant, or next friend of. ap- 


-plicant if. applicant is too young to act | 


on his own behalf, must: 


ae De Make formal application to the Tri-. 
bal’ Council requesting enrollment as a. 
oe member of the Confederated. Tribes ; 


2. Show that he (or: she) is 4 natural 


child: of . a member’ of the Confederated - 


_- Tribes, giving nay data on such 


parent; 


| 3; Show that he (or she possesses 
 one- -quarter. degree or more blood of the 


- Salish. and Kootenai Tribes or both, of 


the ‘Flathead Indian Be venen — 


Paes : 
4, Show that he. a she) is not. en: 


a rolled on some other reservation.. 


The appellant throwgh ‘hee next 


_ fread. Hazel McQueen, stated that 
she filed her application for enroll-. 
ment: together with a copy of her 

birth: certificate. withthe: Tribal. 


~ Council. prior to the distribution of 
~ the judgment 1 funds, Counsel for ap- 


| pellees i in their Iebter of J annary i‘. 


1973, to John Paul Jones, Esq., ap- — 
pellant’s attorney, admits that “Her — 


application for enrollment was Ye- ie 
ceived before payment, but. that: the on 


enrollment papers were not in order — 
because her. birth certificate listed _ 
both parents as white, thus. paling: ca 
her ineligible.” ee 
We cannot. agree that snbcement “ 
is predicated upon: statements or 


misstatement made ina birth certifi-. © 
cate, Certainly the Tribal Council — 
was aware and on hotice either 

7 through its own. records. or otherwise ao 
that Hazel C. ‘McQueen was. an 
11/16 Indian enrollee of the ‘Con- _ 
‘federated Tribes. The mis statement, | 


in the. birth certificate that. the 


. nother was white: does not. change | 7 
the fact that. she was. and still is. _ 


11/16 Indian. The birth certificate : 


further discloses the: birth to Hazel a, 
C. McQueen of a daughter, Jenni- .— 
fer Rae McQueen; on March 2, 1979. 
_As the record further shows, i in the 


information supplied to the hospi- : 


tal.for birth. certificate, Hazel. G. es 
McQueen disclosed her color or race ee 
to be Indian. 


We find ‘that. che: pecan . | 
plied with both. Tribal. Ordinanes 


No. 35-A and Resolution 4925, . 


¥F. J. Houle, Jr, Tribal — 


tary, in his‘letter to appellees:coum- 


sel dated September 21, 1972, refer- 


ving to the appellant, stated in’ the 


closing paragraph, TG may be-eon- 2 


strued that the girl is entitled. to. the cP 


money.” 


oaent 


? "DECISIONS 


The eee of ihe. corr aad | 


| re certificate to the Tribal Coun- 


| i cil did not make her. any more en- 
titled than. she was when: she sub-. 


a mitted her application with birth 
Ee certificate: prior to payout time... 
is Iti 1s interesting to note the state- 
-.ment made by appellees’ counsel e 
his letter of J anuary 4, 1978, t 


John Paul Jones, counsel for appel- | 
ee lant. He said i in part: - 
| a * “Council. members. have a. a trust; 


| - responsibility: toward all. tribal assets, - 
+ and to vote to enroll a person whose birth 


 _ certificate showed her to. be ineligible 
| would. have been a violation of | that 


“What of A tr a sparelbenn bilities 


<* owed Hazel. McQueen and va in- eee 


oF fant; Indian child? 


os. We cannot agree ih the Seaton 
aa a reached’ by ‘the Council. ‘We 
conclude that: ‘the. appellant. com- | 

_ «plied with all the. requirements for 
 s entitlement short of the ministerial .. 
act of being enrolled by the Tribal ~~ 

~~ Council prior to-payout time. Con- _ 
~ - sequently, ‘we find thatthe appel- — 
>. t lant is entitled to share in the judg- “ TOMA 198 
= ment funds as provided:in the Act — 


oe ~ 08, March 17, 1972 (86 Stat. 64). 


The: appellees contend that. it. is 
not possible for them to pay the ap- 


| - “pelant- her’ per « capita, share since 
* they had paid out the’ 85 pe seus 


: = deer eed under the Act. 


ars governing body and appr oved py the. See- 
retary of the Interior. | ete 


oF THE: DEPARTMENT or. THE INTERIOR | 


meee concur: 


- [82 LD. 


 Naneiicees we nies that the ae 
: eopelices ee erate is of no conse- 
quence, We further conclude, the 
_ Tribes are obligated to pay the.ap- 

is pellant herpercapitashare. = 
NOW, THEREFORE, by virtue | 
of the authority ‘delowated . tothe - 
- Board ‘of Indian Appeals: by the. 


Secretary. of the Interior, the de- 


cision of the Tribal Council of the ~ 
_ Confederated Salish and Kootenai —_ 
- Tribes of the E Flathead Reservation, « 
is. REVERSED, and the Tribal 


Council j is DIRECTED to take the. 


necessary action to pay the appel- 
lant, J ennifer Rae. eects, her c 
per bul share of the funds.’ 


nouns 5. Sitien. | 
Administrative J udge. - 


on ee . Wecee Eee = 
. Administrative J wdge. eres 


“OLD BEN COAL COMPANY = eo a 


"Decided I une 6, 1995 


peor by ond Ben Coal Company f from 
S _a decision in a consolidated section 105 
and section. 109 proceeding by. Admin- —_ 

ae istrative Law d udge o oseph. B. Ken- Py | 
“hedy (Docket Nos. VING 73-96 and 
FING 73-214-P), ; ‘dated November 15,° 

a We C do not: agree. Section 1 of the : 

ico at states in part that: | : 


1974, dismissing an 1 Eva etion for : i 


* ie . . 10ld Ben Coal eornoeaton. changed to. old 
aa * the remainder may be advanced, : 


_ , expended, invested Or reinvested for. any 
: purposes that are author ized by the tribal 


Ben. Coal. Company. ‘per Notification of Amend- * 
ment and Request for Correction of Records to 
. Reflect Current ‘Status of Old Ben‘ Coal‘Com- 
So pany,. a Division of. Sohio Petroleum Company eG 
7 Seen with the Board, on a 9, 1975, et old "ae 
+ Bens, Sneha agen Se me ge esate 


ms pee: se 7 _ 


ad ae of a section: 104(a) Order of 
Withdrawal pursuant to section - 105 | 
of the Federal Coal Mine Health and - 
Safety Act of 1969,” ‘(hereinafter the. 

“Bet, ») “and assessing civil penalties 


in the amount of $70,000 for seven 


| "Affirmed as modified. 
4, Federal. Coal : Mine - 


7 Imminent Danger : 


oe Extensive ‘accumulations of loose aa : 
_, €oal dust, and float coal dust in the pres-- 
ence .of. potential sources of. ignition will 


- support a finding. of imminent danger. 


9. Federal. Coal: ‘Mine 


: : and Service — 


An operator ‘must be given - tair ‘notice. = 
adequate to. enable it to. determine. with — 


: reasonable certainty . the type and num- 


. ber of violations charged by. MESA .as 


the basis #0r assessment, of penalties. 


8, Federal Coal Mine Health and. 
Safety Act of 1969: Mandatory Safety 


_ Standards: Incombustible. Contents 


| - ‘Where an Administrative Law. J nudge 
finds that. the methods. for testing incom- - 


- bustible content of samples. are reliable, 
results obtained by such methods indi- 


_ CFR 75:403. 


Safety Act of - ese 
Amounts _ sing fe 


- In a geetion 109° de. NOVO Pp pecesent ie an 


: Administrative - Law Judge may deter-. 
mine. an. amount: of: civil penalty. for Vi0- “i 
lations charged and found to have oc 


. 2°30 U. 8. oe 8 801-960 (1970). 


OLD ‘BEN COAL COMPANY | 
iss June 6, 1975 . 


‘Health| re 
Safety Act of 1969: Closure ‘Orders: Z 


= a | ae the. 
AL Federal | ‘Coal Mine Health | ere 


Penalties: 


7 266: “ 


“curred. higher than that proposed By the Pe 
“MESA Assessment Office for’ such viola- * 
tions where such determination is” “based : 
upon consideration of the statutory -eri-‘ 
teria and tnatnee which Justify his s. 
assessments. , 


| _ APPEARANCES: Thomas H. Barnard, 
= violations ope to section 109 of ce 
ne the Act. 


Esq., and Michael €. Hallerud, Esq.,: 


for appellant, Old. Ben Coal Company; me | 


Richard V. Backley, Esq., Assistant: ee 


ee Solicitor, and, Michael V: Durkin, Esq., hone 
‘Trial Attorney, for appellee, Mining: _ 
; Enforcement and Safety Administra- a 
| tion. Poel 


; 


OPINION BY CHIEF ADMIN- 


N ISTRATIVE: JUDGE ROGERS. | 


Health and INTERIOR BOARD OF MINE 


. Safety Act of 1969: aap — 


OPERA TI ONS: APPEAL oe 


| Factual “ane Procedural 
Background — 


‘On August 28,1979, at about 9:30 
a... a Mining “Enforceinent, and 


Safety Administration | (MESA) oo 
“inspector, during a regular. Inspec. 
tion of Old Ben Coal Company’ oo. a. 
.. (Old Ben) No: 24minein Franklin —~ 
County, Elinois, found conditions 
in violation. at: the mandatory: — 
health and sa fety standards of the 
Act and regulations,.and which he” 
-. eating insufficient: incombustible content ts 


. “believed - resented ‘an 
Will support a finding of. violation of 30 - P 


“imminent | 
danger” as defined in section 3(j) of: 


Act... (80° U.S. C. 


sa Seumnalatone: of ‘loose coal and: coal. 
dust. and: coal float dust were present on. 


61 north | ‘belt. ‘conveyor. eG aIOES andi 


§802(j)* 
a (19 70)). He thereupon issued Order 
of Withdrawal No. 1 JLT: ‘pursuant, 
— to section 104(a) of the Act in — 

which he. described: the: conditions: aa 
as:follows: . “ 
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? floors and adjoining erosscuts 208 a dine 


tance of 400. feet. from No.2 belt. drive inby 


and under. and around the tailpiece of 61 

north belt. ‘This above- mentioned condi-, 
tion was recorded i in the, examiner’ S book. oe 
The 14 west belt entry from headroller to _ 
‘Belt drive had coal float dust (distinet’ 


Dlack) OIL: rockdusted- ‘surfaces ‘for a-dis- 


tance.of 100 feet; also fine-coal under belt: 
drive. Accumulations of .coal.dust up to 
 &. inches in depth along north rib of. 14 
west pelt entry, for. 60 feet outby spad 545 _ 
and! inby to the 685 tag: ‘was fine coal: 
wmderneath. the. belt. -Accumulations at 
G85. dumping. station’. ‘from 2 feet to 6 
inches in depth covering an area of 20. 
~~ feet long ; also spillage on both sides. of — 


tailpiece. up to. 36. inches in depth. | 


‘Rockdust applications’ were obviously. 
Inadequate from 685 to O55 station on 13 
and 14 west entries off 61. north, These. _ 
applications were: applied. by hand and 
Little. or no. rockdust was. present: in nu. 


merous areas, 
Loose ‘coal..and- coal dust. “was . [sie] 


present along -ribs and floor at isolated | 
locations and in the cross-cuts of 13 and 


14 west entries at. 855. and (819. ‘stations 
ranging ‘from 38 to 8 inches. . 


‘ Samples were > eollected to substantiate . 


these findings. 


DEPARTMENT OF THE INTERIOR | 


‘apelin ‘assistant mine “manager 7, 
and required. the operator to with-. 
draw. all personnel from specified ee 


areas, except those authorized to re~. 


main ‘pursuant to section 104(d) of. 
the.” 
mt 1970) if The Order was terminated - 


‘Act (30. U.S.C... $814(d). 


by the inspector at about 12:15 a.m. _ 


on. August’ 29, 1972, the conditions a 
cited having been. abated. ° 


. The appellant, Old. Ben, filed a. 


timely Application. for Review of 
the Withdrawal Order. pursuant to: 


section 105 of the Act (30 U.S.C. 


7 § 815). MESA and the. United Mine 
‘Workers of America . 


(UMWA) 


filed answers in opposition and the’ _ 


matter was.set. for hearing. Prior to 
the hearing, Old: Ben also filed a 


timely Petition, pursuant to 30 CFR. 
100.3(h),° for Hearing and Formal 
Adjudication of an Amended Pro- 


_ posed Order of Assessment issued to’ 
it by the MESA. Assessment. Office, 
which in pertinent part appeared as 








The Order | was s served upon the ap- follows: 
ae Fi Fouatia No. : 7 Date issued. ie ~iolation arte a, “Assessment 
PU oe ee © 08-28-72 - 10406). 75.400 $6,500 


7B 403 | 





Qn December 3,.1973, the ae 
ordered the Application for Review 


of the Order (Docket No. VINC 

73-96) and penalty assessment pro-— 
 ceeding:(Docket No. VINC 73-214~ | 
_. P)- to be-consolidated for hearing 


. ‘pursuant to. section 109(a)-(8) of 
the Act (80 U.S.C. § 819(a)-(8) 
(1970)). Thereafter a consolidated 


we hearing on these matters was held 


m J areas 1974, att. which the par- 


oe (OMWA aid: not appear). of: 

~ fered. evidence in support of and in 
‘opposition to both the Application a 
for Review and the penalty assess- _ 


ment proceeding. At the conclusion: 
of the hearing, both Old Ben and 


MESA submitted. proposed findings - 


and supporting ~ briefs. (The 
UMWA_ did not Participate and | 


— «8 87 FR 11460 ) (Tune | 8, , 1972). 


182 LD. | 


| ee no satormnetion: in thes re- 
view: portion of: the hearing.) On 


~~ sued his Suial decision. and: order 


+ inthe consolidated proceedings in __ 
which he found. that.the 104 (a) | 
“Withdrawal Order was validly. is- 
~ -sued;; that the conditions: cited in 
the. Order did exist and constituted. 
Six, separate violations of. section. 


- 804(a) of the Act (30 CFR 75.400) 


: and one violation of section 304 (d) 
of the Act. (380 CFR 75. 408) ; : that a 


civil penalty of $10, 000 for each of 
the seven. violations was: warranted ; 


| -- and ordered Old Ben to pay a total 


- assessment, of $70, 000. 


- . Old Ben filed a oe Ne otice a 

a Te to this Board from the - 

. Judge’s decision. The UMWA filed . tes 

a Motion for Leave to Interveneasa 

_ party in interest in the penalty pore 2. 

_. tion of the case which was denied by _ 
the Board” for’ ‘failure ~ by - the 
ae UMWA to inake any showing that : 


its participation: would: assist in 


resolution of the issues on that’ por- | 
_ tion of the.appeal.t The Board sub: 
-_Sequently ordered that the UMWA | | 
_ be dismissed as a party’ in the Ap- 


; plication for Review por ‘tion of the 


appeal for the’ reason. that it had 
. not participated or offered: any in- 
formation in the proceeding 'S below, | 


but granted UMWA leave to file a 
brief. as amicus curtae in the review 
portion - of this _appeal.® . 
UMWA elected not to do SO. 


, - Oral pa limited to the civil 


i, See 43 CFR 4.513, 


i Motions for Summary Dismissal and: Motions 
tO ae 4 IBMA 104, 82 1D. 160. ee: 


OLD’ BEN: ‘COAL “COMPANY 
June 6, (L975 7 _ 


The 


| ‘penalty on was s held before ss 
7 ng.) : ae Board on a April 4, 197 5. 
November’ 15, 1974, the Judge is- . ae 


eS sues. . Presented. 


“Whether conditions: Hie in the | 


Or der constituted imminent danger. 
Whether Old Ben was given.ade- 


quate™ notice. that “it ° was being 


: charged with and might be‘assessed, ; 
for S1x violations of 30 CFR 75.400. 
, and one violation of 30 CFR 75.408. 


‘Whether violations: of 30 CFR. 


15.400 and 30° CFR 1B. 403 were - 


established by” ‘MESA. 


“Whether the amount of the: pen- Me 
ales. assessed by the Judge was _ 
appropriate i In light of.the evidence a 
adduced ¢ at t the hearing. . i 


"Discussion ra 


| The + Application pe oe 0 f te = 


| Order ts) i Withdrawal 


| (Docket No. VINC 7 3-96) ° 
[it Although. Old Ben: eee 7 


. in its brief that many of the condi: 
tions existing at the time the Order. 


was issued are not in dispute, ‘its 


, principal contention is, in effect, 
that,.even admitting all of the con- 

2 ditions found by the inspector, there _ 
was not “imminent danger.” Ines- 


sential part, Old Ben’s argument is _ 


thatthe cited accumulations. of com- 
bustible materials were not hazard= 


ous in the-absence of actual sources 


. Of ignition. We have carefully re- 
5 Memoir andum Opinion and Onier: Denying ; 


viewed the entire record, including 


the relevant ea of Old Ben’s: 7 | 


? : is eliminated. a 
7 ’ This ‘statement “was affirmed per - 
Curiam by the United States Court ~~ 


‘post- heari ing brick’ on tine. question, : 
_ and conclude that there is sufficient 
- - evidence to support. the Judge in his | 
finding of 


imminent: 
7 (Judge? S Decision p. 28, hein 


Dec. 28). We stated in Pastern As-. 

_. sociated. Coal Corporation, 2 TBMA | 
128, 186,80. ID. 400, 1971-1973 . 
-» OSHD par. 16,187 (1978) that “an 
_ imminent danger. exists when the 
_ condition or practice observed could © 
_ reasonably. be - expected to. cause, : 
7 death or serious physical harm toa — 
> miner if normal mining operations 
were permitted, to proceed, in the 
area before the danger ous condition 
(italics added.) ee 


of Appeals for the Fourth Circuit, 


. in Eastern Associated Coal Corp.¥. . 
_- Interior Board of Mine Operations —- 
_ Appeals, et al., 491 F.2d 977, 978 
(4th Cir. 197 4). In the instant.case 
sete. abs required more. than 12 hours. to. 
clean up. the accumulations. We , 
have. also previously held that ac-— 
“cumulations of loose coal and coal — 
ote dust, together with potential sources — 
. of ignition will support a finding of 
a imminent danger, see Old Ben Coal 
. Corporation; 3 IBMA. 282, 81-I-D. 
440, 1973-1974. OSHD par. 18,299 
arr ( 197 4). The record in. the instant — 
-casé shows that there were potential 


continuous” miner, na energized 


shuttle cars,-and their Tespective | 
‘Consequently, we 
~ find,- as ‘did the Judge, that. the 
= “MESA inspector acted j in a reason- 


trailing cables. 


, United States. Court. -of Appeals for. ‘the 
Seventh Cirenit, No. T1655; ; _ 


"DECISIONS, OF. ‘THE DEPARTMENT on THE INTERIOR | 


danger 
‘par. 16,567 .(19 


: “188 LD. a 


“This end pr adent manner in issuing 
the Withdrawal Order: 7 
Coal Mining Corporation, 2TBMA 
197, 80 I.D D. 610, 1978-1974 OSHD 
73), afd, 604 F.2d ~ 
TAL. (7th. Cin, 1974). Accordingly, ‘= 
we affirm the Judge’s findings and | 
conclusion that the conditions cited 
in the Order’ did. exist’ and -con- — 


Tt reemany 


stituted an imminent. danger (Dee. | 


| 19-22, 27-28). ee, we hold ; 


thi is Order t to be valid,” 


‘The Assessment of Civil Penalties 


(Docket No. VING 73-214-P) 
- reg 5 


| Adequacy O f Na otice. 


' ditions listed. by the inspector inthe 
Withdrawal Order were not labeled. . 
with specific sections of the Act or 

7 regulations alleged to have been 
violated, it did not receive adequate at 
or. proper | notice of what violations, — 


sources of ignition, é.e:, an energized at any; might later be charged. by 


MESA: as a basis. for seeking assess- 


ment of civil penalties. Old Ben | 
further contends that the Proposed ee 
Order: of Assessment: subsequently ~ 


served on it by the Assessment Office 


- of MESA likewise was inadequate ; 


, | 6 This case. was appeated. by ola Ben “tb. the 


in that, with respect to: the With-- 


= drawal Order here: involved, it con- - <i 


The Board ; is ast goneraed with: a 
Old Ben’s. ar gument. on appeal that. : 
it was at. no time apprised of the 
basis upon- which. penalty assess- ~ - 
ments would be sought. Old Ben _ 
contends that inasmuch as the con-. 


a. “ha aly 3 an unexplained. nota- 
tion of “75.400” and “75.403” and a 


He proposed. fume: “sum assessinent, of 


$6,500. | 
- . Old. en: argues chat a no Pine. 
_ thereafter, either prior to or during _ 
the course of the hearing, was it pro- | 
vided -with 
charges either as to the type or num-. 
ber of violations on which penalties — 
were being sought, and asserts that. 
. the first: inkling it received that it - 
Was charged with, let. alone assessed 
~ for, six violations of 30 CFR 75.400 
-qwas. when it received the Judge’s. 


any more: 


ot written decision. We agree with Old 


Ben that this raises a serious ques- | 
tion of administrative due process 


with respect to adequate notice. 

We look first to the ‘conditions, 
quoted supra at-p. 
265, described by the inspector in 
the Withdrawal Order served upon 


_ Old Ben. We have heretofore held 
in Hastern Associated Coal Corpo- 
ration, 1 TBMA 233, 235, 79: TD. 
£23, 1971-1973 OSHD Paty: 15 388 


: (1972), , that: 


In general this Board: finds no “viola-. 
tion of. due proeéss where: conditions. or | 


practices described in an order of with- 
drawal-do not specify a particular sec- 
tion of the Act. or mandatory . standard 
~ yiolated. 
~ proposition that where’ an alleged ‘viola- 


es tion is. ‘sufficiently | described to permit 
abatement, cs ee of the ees 
~ tion is established. een 


“We have also recognized, ea held 


~~ since the begi inning of enforcement 
of the. Act in 1970, that. ‘monetary 
penalties «cannot bs assessed on @ 
Withdrawal Order alone since such 
a: of the Act. “ CFR sf) 409): ands sec: 


| Orders may be issued. Upon: an. in- 


_. OLD, ‘BEN, COAL COMPANY ae 

June 6, 1975" ooo 
“Spector's - 
which he bles constitute Immi- 
nent danger, but which may or may 
not be violations of the Act or regu- _ 
lations, Eastern. Associated Goal: : 
Corporation, supra, ‘atl IBMA- 236, - 


specific 


201, 82 ID. at 


i ee believe as a general . 
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“fnidite- oe -eonditions - 


79 LD. at 726 (1972). We have aie | 
consistently held, however, that if - 
the: condition eected 4 an such. order — 
does spell. out a violation, such cita- 
tion in an Order is equivalent: to is: 


suing: 2. notice. ‘of violation ‘under: 


section 104(b) of the Act, Hastern - 
Associated. Coal G orporation, SUPT, 


at 235. In all cases, however, we be- 


‘lieve it. essential in. implementing a 
the Act and procedur al. regulations, | 
that the operator be timely and suf. . 
ficiently apprised by MESA to. 


enable it to determine with reason- 


able certainty the allegations of vio- 
lations charged 'so that it may intel- 
ligently respond thereto and decide. 


whether: it wishes to request. formal 
adjudication. Failure to .so apprise 


an operator would be violative of. . 


administrative due process, and the 


x equirement of the. Administrative | 


Procedure Act,. 5. U8.0., ee 
0), that: | 


Persons entitled’ to notice of an agency aa 
Hearing shall . be. timely informed “of 
# (8) the matters of fact and. law 


aie 


aseentéa, ad - ; 


f2]. With the forgone? os a es 


it is our opinion that. the descrip- _ 
tion of the conditions cited j in the: = 
: Withdrawal. Order ‘issued . in the 
instant case was sufficiently clear to’ 
apprise the. “operator with reason- 
able certainty that the inspector was __ 


citing violations of section 804(a) — 
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tion: 304(d). ‘of, the ‘Act. (30. CFR. 
75.403). Additionally, the proposed. 

'. order of assessment which listed the 
— two: sections: of the regulations al-  - 
~-leged to ‘have: been iolated: and’ 
which accurately fit-the conditions 
_ described in the Order, likewise put 
Old Ben on notice that. these were. 

_ the two sections directly applicable _ 


os and for: which, ee ‘were peng 
- sought. a eee 


and Formal Adjudication. Old Ben 


- filed such a petition which contained 
a list of the violations it wished to. | 
_ contest, including the two citations 


of the regulations (30 CFR 75 400 


and 75.403) for which a lump- sum. 


2 penalty of $6,500 was. proposed. 
~ Again it seems clear to the Board 


~ that: Old Ben was adequately: ap- — 
prised of: and intended. to place in. _ 
issue the alleged violations of these. 
_. two sections. While the Assessment 
- Office was -in error for proposing a 
of separate 
- amounts, inasmuch as Old. Ben 

clearly. rejected the entire proposal 
-and requested de novo hearing on 
the assessment, we do not believe 
that this error’ deprived Old Ben. 
of fair notice of the matters of ‘fact 


lump. sum instead - 


and law to be asserted at such hear- 
ing. Therefore, we conclude. that 


~ Old Ben’ was: adequately apprised | 
| and understood the fact that it was 
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anos: ee the two. eee ee ar. i 


the. basis, for assessment of: penalty. ee 


The ultimate finding by the J udge 


of six separate violationsof 30.CFR 


75.400, -however,. presents a. more. | 


‘serious question. The record. is clear: : 
that at no time, either prior. to.or 
during the course of the hearing, _ 
was Old Ben put on notice that: it? ~ 
7 "was being charged. with six separate: an 
Under ‘the’ perialty’ aeseeanait | 
he Se al regulations in effect at. 
the time (80:CFR100.3(h): and 43. 
CFR. 4. 540-41) we note that upon 
* rejection of a proposed order of as- 
- sessment issued ‘by the ‘Assessment, © 
Office, the operator was required to. 
 file-a timely Petition. for Hearing 


violations. of 30. CEFR %5 400. Al- 


though. section 109(a)(1) of the 
Act provides that each oceurrenceof 
a violation’ ofa. mandatory healthor — 

i safety. standard: may constitute a 
separate offense, Old Ben was never 
-notified. that it was MESA’s inten- 
tion-to so charge. The record reveals: 


that Old Ben'had no way of know- 


ing either before or during thehear- 
ing that the Judge in his decision 
would split the charge of violating _ 
this. section into s1x separate oceur- . 
rences and assess'a maximum pen- 
alty of. $10, 000 for each such offense. _ 
‘We hold that this was error and 4 


cannot be permitted to stand. 


-Inchis initial decision the: J wae * | 7 
stated at page 12, footnote 12; | 


ae * ines” ‘the operator was rohareed CO is % 
with knowledge‘ and notice that each of 


the conditions. cited was'a: violation. of 30. 


CFR, 75. 400° and, in fact, conducted’ cross- 
examination and/or presented. extensive Goes, 
evidence as: to ‘each ‘separate condition, rs 
there was no prejudice to its right toa 
full and fair hearing with opportunity to oe 
defend. It is now well settled that there © 
may be no ‘subsequent challenge to the: 
. adequacy. of a notice and hearing, ifthere — 
was. actual notice. ‘with. opportunity. to- 
cure, any: surprise and: thereafter the | 


issues - ‘raised. were | actually ‘litigated. 
Hastern / Associated Coal. Corp., J Decision 


er 


of March 7 , 1974, Docket Nos, 73-567, 73- 
-G18,. p. 18, and cases cited therein, 
also, NDIRB v.. Mackay Co., 3040.8, 333; 


840-3851. (1938). Compare, NERB v. Ten- 


oh Sean: Corp, 889 F.2d 306, 399 (6th Gir. 


. 1964), 


separate charges of violation. of 30 


CFR 75.400 was given in, this: case.. 


Irrespective of the fact that ‘evi- 7 
| old Ben had adequate notice that: it. 


was. being charged. with. violating _ 
80 CFR. 75.400, it did not have no- © 


7 dence was taken as to each condition | 
~ -described in the Order, at no time 
did MESA allege that it was seek- 


ing to assess penalties for separate 
occurrences of the alleged violation, 


nor did the J udge indicate that he | 


understood MESA to be charging 


“separate offenses or might himself 


find and assess penalties on six sepa- 


pate occurrences in rendering his de- 


cision. On the contrary, the record 


~ indicates that Old Ben concluded . 


at the hearing, and we think reason- 
ably, that the order and manner in 


which evidence was taken was for 


the purpose of considering and de- 
_ termining the factors of whether the 


| operator was negligent, the gravity. 
. of the violation, and good faith in. 


attempting to achieve rapid compli- 


ance after notification of the viola- . 


| tion (30 | U.S.C. § 819 (a) (1) 
strengthened by the fact that, even 


on appeal, MESA. does. not. allege — 
that it bad ever intended to. charge 
six separate violations nor that it 


understood this was the intention of 


the Judge. Obviously, it. is a vital - 
_. part of any penalty proceeding for a.” 


mine operator to know how many 


- - separate violations of ‘the Act or 
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See — 


| Teeulations it is volar — with, } par- . 
ticularly when it may be held liable © 
for penalties up to $10, 000 for each 
violation. In sum we hold that the — 
a record in this case will’ not support - 
We cannot: agree en ie J nde “8 finding that, Old Ben had actual » 

notice and adequate opportunity. to 


_ lolding that actual notice of the six — | 
prepare for six oe violations 


of 30 CFR 75.400. | 
“We find, therefore, thai: althou i ; 


tice that it was being: charged with : 


81x separate violeuone of this regu- : 
lation. We think it entirely reason-_ 


able to surmise that if Old Ben. had 2 


been placed on. notice by MESA 
from the outset that. it was being 
charged with six violations: of 30° 
CFR 75.400, its defense might well — 


have been of: a ‘different: character. ; 


In any case, we find that the Judge 
erred and exceeded. his authority mm... 
taking it upon himself to split: the 7 
. charge into six separate violations. 
At is the exclusive province of the — 


prosecutorial arm of the Secretary, | 
MESA, to elect the specific charge 


or are to be brought against. an 
‘operator and to'seek penalties there- 
“on. Freeman Coat Mining Cor ‘POT 


tion, supra, 2 TIBMA 197, at 210,80. 


LD. 610. Consequently, we hold. 


that there was a failure of adequate 


Notice and error:in finding and as- 
‘sessing penalties on six separate vio- 
lations of 30'CFR 75.400. However, 
we also. hold that the record does _ 


support a finding that Old Ben was 


adequately notified. of, one violation 
of 80 CFR-75.400 and one violation - 
of 30 wae 75.403 as the basis ape 
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which © assessments. were boing 
“sought. rae 2 ne 
i eG ae 


| Fact 0 of Vv iolation. 


oa the Cee we. note that old a 


. ‘Ben. contends: that no violation of 


a 30. CFR U:. 400 could be found be- 
(Dee. 


ease this regulation. was invali- 


= dated by ‘the decision in. United. - 
ae | States vei inles y. Coat Company, 403 : 


F.2d 985° (6th Cir. 1974). We éan- 


“not. agree, We previously held’ in. 
Corporation, oo" 


= Tnion © Carbide: 
I Es cia 314, ale 81 LD. 531, 1974— 
L975. “OSHD Pe 18 667 casa) 
a that: | : 


“requiring that coal and coal dust, as well 
| ‘as other ‘combustibles be cleaned up and 
- not. permitted to accumulate. ‘Since it is 


ne “section. 5. 400, ee which was found to - 
| “be: violated in’ the ‘present. case, Finley 


is no. bar : ‘to enforcement. 


(Footnote 
. omitt ed.) | 


We reaffirm our holding i in Daioh : 


Car ra, and hold that it is ‘ | 
Can bide, sup ay and. ho d 1.0 and 0.4 per centum for. each 04 per 


% centum. of methane where 65 and 80. per. 
" centum, respectively, of incombustibles 7 
' rare required. ae . 


Old. Ben has: acneied ‘tha: iia | 


: : epnditions cited. by the inspector ex- . . 
o tion on ‘this charge i is that the test- . 


ing methods employed by MESAin 
order: to determine the incombusti- _ 

_ ble content of samples collected by 

the inspector are unreliable and 
therefore cannot support the find- 
‘ing. by the Judge of a violation 
of - this” standard. At the hear- 
ing, Old Ben advanced. the same _ _—. 
arguments as it does on appeal. We 
find nothing new. which would lead _ 


. dispositive of this contention. a 
| 30 CFR 5.400 | 


| ‘jsted at. the time. of his eee 


‘but contends that. they were not. “ac- 
_ ccumulations” of a character pro- — 


: scribed by this regulation. The stat- 


= . utory provision, section 304.(a) of 
the Act, is identical to the regula-_ 


a tion snd provides as. follows :: a 


“Goal ‘dust, gnéluding 


shall: be. cleaned, up and. not ne Pevmited 
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. " [The decision’ in Finley] does not. ap- 
: a ply to. 30° CFR 75.400. which is a mere — 
a ‘restatement of sec. 304 (a) ‘of ‘the Act — 


| float Pe aust | 
‘deposited on rock-dusted. surfaces, loose 
ue ieoal, ‘and “other combustible materials, . 


ae ancnuats in active working: 8, or on” ss 


electric equipment therein: 


| We have carefully cede ned fe es 


West as of the. witnesses for 
‘MESA and-Old Ben on-this point ~ 
‘and affirm the findings and conclu. 
gions of the J udge that the evidence 
presented. by: MESA preponderates 
6-16,°27). Consequently, we . 


hold that a violation: of this na | 


: ard did, in fact, occur. © 

eo again “the statutory. provi- ns 

sion, section. 304(d). of the Act, is _ 
identical to the . regulation and : 

| provides as follows: i. 


Where rock. ‘dust is ‘required to be ap- 


‘ plied,. At shall be distr ibuted upon. the top; | 


floor, and sides of. all under ground. areas 


of a coal mine and maintained in such an 
quantities that the incombustible : con-° 
tent ‘of the combined coal dust, rock dust, 
and other dust shall. be not less: than 65 
per centum, but. the. incombustible con- | 
tent in the return aircourses shall be no 
less than 80 per centum, Where methane « : 
is: pr esent in any ‘ventilating current, the 


per centum of. incombustible: content: of | 


such combined dusts shall be increased . 


[3] Old: Ben’ S aanepal conten- | 
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Us ie a different soncuaion ae that. 
Lo reached by the Judge. The record’ 
reveals that'the Judge considered all» 
of the evidence submitted by: both 
parties and concluded that Old Ben 
had failed to overcome the evidence 
presented by MESA that the testing © 
~ methods employed. by MESA were 
e sufficiently reliable to admit the re 
- sults obtained therefrom into evi- 
- dence of the cited violation. See Co- 
Op Mining Company, 3 IBMA 533, 
81 TD. 780,.1974-1975 OSHD. par. 
19,162 (1974). We find no error in 
a She Fudge’s findings and conclusion. 


_ that the weight of the evidence sub- 


mitted was on the side of MESA. ae 
oe ADS. 28-89.) 


Application i the ‘Seation 109(a) - 
| am Determining 


(L) Criteria 
Amount 0 if Penalty 


=. of]. Our following discussion of. 
the. J udge’ Ss application of the stat-— 
_. utory criteria in’ determining the _ 
amount of the penalties assessed is. 
limited to those matters which in 
our view. require modification of the: 
 Judge’s: findings and conclusions. 7 
Except as otherwise indicated. here- 
in, we affirm the Judge’s findings 
- and conclusions (Dec. ee at, Bue o 


- Appropriateness of Penalty, te Sasa 
0 - Business ond Lffect on. Opera-. . 
7S Ability ¢ to ie ontinue in rig: 


Ness Pe 


On appeal, old Bent ee that 


: the Judge improperly took into ace 

count in his decision pr ofit and reve-_ 
“nue data. derived from | the Wall 
York 


+. Street 4 ournal, ‘the New 
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| Times; and. the United ree Worle. = 2 
ers Journal which pertain. to the: ~ 
fiscal position of Sohio — the parent: = 

company of Old. Ben. Old Ben’s ob-, 
jection is three-fold: : 
had no indication during the course, 
of the hearing that euch data would. : 


be. used: ‘second, that the data. was. 


clearly lienraay and as such inadmis-. 
‘sible; and third, that there. is no. > 
relationship. between the parent 
company (Sohio) and Old Ben. ~ 
which would justify : any considera- 
tion by the Judge of Sohio’s fiscal 
position in ‘determination of the _ 
appropriateness of a penalty to the’ — 
size of the business of the oper ator _ 
_ of the mine. We agree with Old Ben 
_. that the Judge clearly ¢ erred in tak- . 

~ ing these fiscal data inte accountiin ~~ 
determining the amount: of penalty. oo 


However, in our view of the case,the — 


error was harmless. The’ record sip, e 
ports the fact that Old. Ben Coal | 
Company, standing alone, is one of 
the - largest coal producers in” the | 


United States ‘and employs approx-- 
imately 800 men on three produc-— 


. tion shifts at No. 24miné. Addition- 
ally, at the hearing, Old. Ben stipu- oS 
lated that. payment: of: the proposed: 
penalty of $6;500° would not have 
adver sely affected its ability to con= ~ 
_ tinue in business; and at oral argu-) 
ment, ‘counsel for Old Ben stated. 
that although the maximum pen alty. a 
of $70, 000, assessed by the Judge, re 
' would. have some economic impact — 
‘on Old: Ben, it would not deter its — 
_ continuance in business. In reaching we 
our conclusion, we are considering’ ; 
only the size of the'Old Ben Coal’. — 
; Company and its. “operation of the: : 


first, that it) 
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No, 24 mine, and have disregarded — 
any other fiscal data pertaining to. 
its parent company and other opera- 
 tioris. Accordingly, we hold that the - 
. amount of the: penalty assessed 
Herein is: appropriate when. consid- 
ering the size of the business of the 


operator charged; and further that 


‘it will not adversely affect the op- 
Sorat to continue: ‘in- 


.erator’s: 
ar business. 


- i. Operator s A ‘story of P Previous 7 


Violations ae 


“Thi is 5 Old Ben’ S contention 1 that 3 in | 


giving consideration to an opera- 
tor’s history: of previous violations, 


as required under section 109.(a) (1) ° 

of the Act, such consideration must. 
be’ edrifined only. to those violations 
8 dinitted by the operator for which. 


penalties -have been paid, and/or 
_ those adjudg ed. to have been estab- 


~Tished by MESA by formal adjudi- 
cation in the Office of Hearings and 
- Appeals. Old Ben further contends- 


that. alleged. violations for which an 


“operator has ‘paid. an- informally 


proposed: assessment, or those on 


which penalties were paid asa re-) 

sult .of compromise _ or settlement. 

with the Solicitor, cannot properly — 
' be considered. a part of the opera- _ 
~ tor’s history of. previous violations. 

. We have previously held in Corpo-. 


paition.. of... the Presiding Bishop, 


 Ohaurch of Jesus. Christ.of the Lat- 
ter-Day Saints, 2 TIBMA 285, 80 


LD. 663,. 1973-1974 OSHD par. 
. 16; 913 (1973), that. violations for 


: which: the. operator. : has. paid the. 
"proposed: assessment, even under. 
_ BEORS may Properly, be consider ed . 
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“as” part of the history of. previous _ 
‘violations. We are also of the opin-: i 
ion ‘and so hold that violations on. 


which ‘proposed assessments ‘have _ 


been paid by way of compromise or ~ 
settlement with the Solicitor may 


also be considered. as part of the his-. _ 


_ tory. We: agree with Old Ben, how- — 


ever; that. alleged: violations. which 
have not been processed. thr ough the - 


Assessment Office or are in a stage. 


of being litigated within the Office o 
of Flearines and Appeals should be. 


excluded from. consideration. Inthe _ 
instant case, the record shows that 
Old Ben: fied paid assessments on 
18 violations of section 304(a) of 
the Act and 11 violations of section 
—804(d) cited within the 19-month. — 


period prior to the issuance of the © 


instant Order. Restricting our con- 


sideration to these 29 violations 
alone, we believe a history has been. 


established sufficient to support the — 
Judge’s conclusion that’. repeated 
violations of these sections of the.- 


Act justify a higher penalty than 
theretofore assessed. as-a-method of. 
deterring future Violations of age : 


standards (Dee. at ye 


"Good Faith in sae to 
Achieve Rapid Compliance ae 


In hue: decion dios Fudge eo 


cluded that. Old Ben: failed to dem- 
onstrate good faith in: achieving 


rapid compliance after. the With- 


drawal Order was issued. This con- __ 
~ clusion was based upon testimony — 


of the i issuing inspector tothe effect _ | 
that he ‘believed, the conditions | 


listed 3 in the Order could have been. 
abated within five hours whereas he. auer 


~ [82 LD. ae | 


eos 7 ae | 


was ae called: ae ge a reinspec: 


tion to determine whether the Or-: 
der should be lifted ‘until more than — 
12 hours had elapsed after issuance. — 
‘The Board notes that it was in Old an 
- ‘Ben’s-best. interest. to-clean up. the 
: ‘cited conditions ‘as rapidly as. Pos- 7 
‘sible in. order. that it. might resume . 

~~ normal mining operations. and pro-- 


a duction of coal: We also: note that 


- ‘the Order closed a. large : area of the - 
mine, and that the record indicates — 
 -Old Ben assigned such personnelas 


; ~ 4t-had ay diisbls to bring: about com- 


2 : pliance. Consequently, although’ ape 
may appear that abatement of 


the conditions. might have been 


ee gravity and neg ——— ( Dec. 6-16, 
- 89). : 


es Other Considerations 


‘old Ben contends that most an 

- re assessed in. circumstances sim- 
_» ilar to those presented i in the instant : 
case haye ranged from: under $100. | 
to $2,000 and. asserts that. approval 


_ of this range of assessments by this 


Board clearly indicates the reason- 
able perimeters within which penal-— 
= ties may be assessed. Old Ben fur-— 


‘ ther argues that while the Act does 
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‘not spetihes liv §o. require, compa- | 
rability, uniformity: and national: 


consistency should be sought. Inthis 


connection Old Ben;cites a decision . 


assessing: civil - penalties. under*the | 


"Occupational Safety and Health 
Act of 1970 (OSHA), 29° U.S.C. 


$651. et seg. Chamberlain Mfg. 
Corn " 1974-1975 OSHD par. 19,181 - 


(Jan. ‘7, 1975), in which the Occu- © 


pational Safety and Health Review : 
Commission (Review Commission) | 


affirmed the decision of an Adminis- - 
_ trative Law J udge who had sharply : 


reduced civil penalty assessments in — 


_anéffort to achieve some eae 
and national consistency. | 
' achieved with greater rapidity, we 

are unable to. agree with the Judge: 

that there was any showingof bad _ 
oo faith or lack of good faith:in abat- — 
ing the conditions. We: do not -be- 
se lieve, however, that our view of Old 
- ‘Ben’s good faith. compliance is suf-_ 
ficient, standing alone, to mitigate 
the amount of the penalty. assessed 
_ herein, particularly since we are af. 
. firming the Judge’s. findings on the 
-. other criteria, including those of | 


~ We agree that there is merit. i in ee 


Sitenipiing to bring about some uni-. : 


formity and consistency in’ the ase". 
sessment of penalties in similar: cir- 


cumstances, and do our best to — 
achieve’ this under our: penalty as- 
“sessment procedures. However, just - 


as the’same or different Judge in the © 


_ same or different court of law may. 
: hand. down.a lighter « or harsher pen-— = 
alty in. what may appear to be simi- 


lar circumstances, the Administra- — 


tive Law Judge must determine the ~ 
 aniount of a.civil penalty after.con- _ 
sideration on a case- by-case basis of — 
all the evidence: properly: before: 
him. Tt has been the policy of. this | 


Board in reviewing penalty assess- a 


ment cases to uphold the Judges’ as- 
sessments where they meet this test 


unless a compelling reason has been 
presented to:change them. In the in- | | 
stant. appeal we find no. such conte: ~ 


pelling reason. 


_In the. OSHA aa citen. | by Old ; 


| Pea. hath we note that : the Review - 
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| Coamienon citmply affirmed the de- 


cision of ar Administrative Law. 

- J udge who had. reduced. a penalty 

~ assessment. Tn ‘the case. at hand, the | 
od udge increased. the amount. of. the : 
assessment proposed by the Assess- | 
ment. Office for reasons set for th in- 
his, decision and which we believe. | 


are adequate to support the increase. 
We cannot agrée with: Old Ben’s 


uf contention that. there is. nothing. abu 
tthe record - of this case to suggest 
 ” that’a. penalty should have been as- 
- sessed in: the upper reaches of. the | 

: Mhaximum » permitted, let alone the 

- naximum of $10,000 for each of the. 
_-vielations found. As we have here- 
- . Inabove stated, we are of the opin-. - 
jon that. with the exception of anode 
a: faith: in. compliance © ‘the Judge - 
~. «properly considered and evaluated 
~~ -the:evidence adduced by: testimony : 
in reaching“his determination. We 
think: the gravity of the violations, 
when considered swith the operator’s . 


history of previous violations of the . 
- and hold. that. one violation. of 30 aa 


-OFR, 75.400 and one violation of 30°. 
CFR 7%. 403 were ‘charged: . and : 


. same standards, justified ¢ a stronger - 
deterrent. than heretofore imposed 
' for. violations of these: standards. = 
_- From the outset of enforcement of me 
the Act and the establishment ofthe — 
Office of Hearings and Appeals, it 


has been the policy and published 
ms procedure of this Department that 
section 169 (a) hearings are dé novo, 


-. 43 CFR 4.545. The operators of 
_ mines have been on notice from the. 
beginning that if they elect tor eject 
the informal - “proposal. for: assess: 


- : ‘ment of penalty made by the Assess- 
7 ment Office and instead. elect to have 
oe a , formal adjudication, the. J udge 
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may donee any smaodint of ie ee 
alty, not: more. than- $10;000.for each — 
‘violation, upon proper considera- 
tion of the evidence and criteria-set 
‘forth im-section 109(a) (1) of the = 
Act. In many such. adjudications, 
the J udge has determined that an 
amount either higher-or lower than. 
that proposed. was appropriate,and= 
dn many of. these cases the amount 
‘proposed by the. ‘Assessment Office 
was not made a, part of the record 
‘and was unknown to the Judge... - 


- Based upon our review of the en- 
tire record and our consideration of 


the criteria of section 109(a)(1) of » 
the Act, we hold that a penalty of 

$10,000 for- 
~ tions charged i is justified in order to: 


each of the two: viola- 


penalize the operator for the viola-' 


- tions and to deter it from future vir 
‘olations, the latter being one of the — 
- principal intentions of Congress in- 
: mandating that. civil penalties be. 
assessed for. 


‘each violation. As 
stated. hereinabove, we have found | 


occurr ed. 


ORDER 


“WHEREFORE, pursuant to the’ | 
~ author ity delegated to the Boar d by’ -.: 
_ the Secretary of the Interior (43. 
CFR 4 1(4)), IT 1s HEREBY. 
ORDERED that the J udge’s deci- a 
sion and ‘order in the above- -cap- 
tioned case IS AFFIRMED except 


as modified . herein. Iv Is FUR- 


THER ORDERED that Old Ben 
Coal Company pay the penalties | 


assessed, 1 in _ the" total amount: 6 f - 


: 4 date of this decision. . 


age We CONCUR! of 


- 17), 


am a 
: - ¢20,06 000, athens 30 ) dase from the 


men E. ‘Roaia, Try 


_ Chief Administrative + wage 7 


che Davip. Doany, 


Ee Administrative J udge. 


Famns R “Rrowarps, 


_ Ex-officio Member of the Board, | : 
2 Director, Bose 7 . | 
| Office i Hearings and I Appeals. = 


“OLD BEN coar COMPANY * 1 


4 BMA. 224 | 
| ‘Decided J une 6, 1996 


VINC 73-215-P), dated November 22, 


1974, denying an Application for Re- 
view of a section 104(a) Order of — 
Withdrawal. ‘pursuant: to section 105 _ 

of the Federal Coal Mine Health and 
Safety. Act. of 1969,” hereinafter’ ‘the 


: protective insulating . jacket of a trail- 
ing cable is cut through to the extent that 
‘the. inner phase lead insulation is ex-- 
posed. , 


. “Act,” and assessing civil penalties in 7 
the amount of $20,000 for three viola-. 
tions: pursuant to section Dead of ene 


7 Act> 7 


told Ben Coal’ eraceaibe advo: to: old 


| a Coal Company per Notification of Amiend- 


- ment and Request for Correction. of Records to. 


Reflect Current Status.of Old Ben Coal Com- 


-- pany, .a Division of. Sohio Petroleum Company 
filed with: this’ Board on April 8, 1978, by Old. 


Ben. - 
230 U.S. C. nn 801-960 (1970): 
“a Many of: the issues presented. in the instant 


— acl are very similar or identical to those 


“in Old Ben Coal Co., 4 IBMA 198 (IBMA. 75—- 
82 1.D. 264 (1975), 


888-288—T5——2 


OLD BEN coal ‘COMPANY 
_ Sune 6, (1975 


decided and. is- 


- Affir med aS Modified. 


_ oa Federal Coal - “Mine “Health” and > 


Safety Act of 1969: Closure Orders: grt 2 
Imminent Danger | 


ao Extensive accumulations of loose coal and ae 
. @oal. dust in the presence of a damaged’ 


trailing. cable will support a. finding OL 


- imminent: danger. a 


— Q. Federal . Coal Mine. “Health and 


Safety Act of 1969: Reartigh: Notice 


| and Service 


ce An operator must ‘be: given ‘fa. notice 


adequate to’ enable it to. determine with 


reasonable certainty the type and number 
‘oe a of violations alleged. by MHSA as the 
basis for assessment of penalties. 


on er Federal - 


Coal ‘Mine Health aiid 


“Safety Act of 1969: Hearings: Powers 


Apspeat by Old Ben Coal Company fee ‘Or. Administrative Law J udges 


a decision in 2 consclidated section 105 — 
dmin- . 
: and section 109 proceeding hy: A nn : ie in: a strictly impartial manner, 


_ istrative’ Law Judge Joseph B.. Ken-. | 
nedy (Docket Nos. VINC 73-150 and 


ae Administrative Law J Judge is rea uir ed 
a U, Ss. GC.) § 556. (1970), to conduct a 


not as a representative of an investiga- 
7 tive or prosecuting authority. 


4, ‘Federal - Coal - Mine ‘Health and 
| Safety Act. of 1969: Penalties: Exis- 
tence of Violation : Generally 


i. violation of 30. CFR. 75. B17. ‘ig estab- ° 


lished, where it is shown. that the outer 


sued ‘by. the’ Board on "thts same date. The 
‘civil, ‘penalty. portions of both cases were con- 
solidated for the purpose of oral argument 


; before the Board. ‘However, inasmuch as sep- ~ 
arate hearings were held below and separate _ 

initial decisions issued, the : ‘Board has also 
issued ' ‘al separate decision. in each case on 


appeal... In- doing so,.it should: ‘be: noted that 
insofar as issues . common to. both cases are 


‘discussed at some length in 41BMA. 198; supra, 
it has been unnecessary to repeat. such treat- 
ment. - herein. 


‘Therefore, _the two opinions 3 
should be read ‘in. sequence for an. understand- 
ing of the. Board’ Ss. resolution of these. issues., 
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5. Federal Coal. Mine Health. ae 


Safety Act of 1969: : Penalties: 
Amounts . | 


In a. section 109 de NOVO procsed ies an 


Administrative Law Judge. may deter- 


mine an amount of civil penalty. for vio- 
lations charged and: found to have oc: 


eurred higher than that proposed by the 
‘MESA Assessment. Office for such. viola- 
tions where such determination’ is based 
upon consideration of _ the statutory 
criteria and findings which Justity ‘his 
assessments. 


APPEARANCES: ee 6. Hal-- 


lerud, Esq., and Thomas H. Barnard, 


; Esq., for appellant, Old Ben Coal Com-> 

pany; Richard V. ‘Backley, Esq., As- 
‘and Michael V. 
Durkin, Esq. ; ; Trial Attorney, for appel- : 
‘lee, Mining. Enforcement and Safety 


_ sistant. ‘Solicitor, 


oe Administration. = 


"OPINION BY CHIEF 
ADE INIS TRATIVE J UD on 
| 7 ROGERS © Lae 


INTERIOR BOARD OF MINE 


OPEERATI ee APPE ALS | 


de actual Wad. Procedural 
B pyro 


On Oéetober 3, 197 2. at about 8 BB 


2.10, & Mining. Enforcement and. 


(MESA) . 


| Safety Administration 
inspector, during a. regular inspec- 
tion. of the appellant's, Old Ben 


Coal Company. (Gld Ben), No. 24. 


Mine, in Franklin: County, Llinois, 
al conditions 1 in violation of the 
mandatory. health and safety stand- 
ards of the Act.arid reg ‘ulations, and 


which he believed: presented. an “im. | 
 minent danger” as defined. by Sec- 
tion 8G) ° oft the Act. He ‘thereupon | 


- DECISIONS OF. THE. DEPARTMENT OF THE INTERIOR 


-100.3(h) 4 


[82 LD. 


“issued. Order of Withdrawal No. tr 
MC, pursuant: to section. 104(a) of ~ 


. . the Act in which he described. the — 


conditions as follows + 


Accumulations of loose. coal: and coal = 
dust were present on the Roadway: ‘on the 


36 north entry at station split 2,799 outby 
for a distance of 105 feet averaging in 


depth from 8 inches too .(sic) 8. inches. 


_ The rock dust application’ was obviously 
inadequate on the ribs, top, and floors in 
split 2,799 inby fora distance. of 80, feet 


and on the 36 north entry from split 2799 


outby for a distance. of: 125 feet. Four ae 
rock dust survey samples were collected ~ 
+. to, ‘substantiate. the order. : "Phe trailing i < 


cable on the Joy coutinuous | miner had — 


S, four places in the cable that the phase. 
leads was showing and seven ‘places that. 


the insulations was. (sic) not. adequate. 7 


The Order was. served” upon Old. 
Ben’s face foreman and required the — 
“operator to withdraw'-all person-_ 


nel from the specified areas except | 


eo a authorized to remain pursuant 
- to section 104(d) of the: Act. “The 
tx order was terminated by the inspec- 2 
. torat 10:55 a.m., on October 8, 1972, 
the. conditions: cited having. 
: abated. : 


eee 4 


Old Ben filed a, timely. pen | 


| . . tion for Review of the Order pur- 
" suant.to..section 105(a) (1). of. the 


Act. MESA and the United Mine 
Workers of America, (UMWA) 
filed answers in opposition. and the 


matter was set. for hearing, Prior to 
the hearing, Old Ben also filed a 


timely Petition, pursuant to 30 CFR. 
for Hearing and: F ormal 
Adjudication of an’ amended pro- 


posed. order: of. assessment, issued: to 


it by the MESA Assessment, Office, 


which in pertinent part appeared 9: as - 
| follows: ; | 


“8 BT FR: 11460 “une | 8, , 1972). 
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ge : Tune 6, 1975 . 

~~ Yiotation No. Dae Tasued ee "Violation : cn ae : 
TCE ee . 10-03-72 . “104(@) 76. 400 


eay On Denne 8, 197 8, the Adininis':.” 
. - trative Law Judge (J udge) ordered 

the Application . for Review of the 
Order (Docket No. VING. 73-150). 
and: penalty: assessment ‘proceeding 
(Docket No. VINC 73-215-P) con-. 

' solidated for hearing pursuant to — 

_ section 109(a) (3) of the Act. There- — 

2 a consolidated hearing on 
ce matters was held on J anu- 
ary 9, 1974, at which the parties 


after, 


 (UMWA did not appear) offered 


evidence in support of and in op-. 
position to both the Application for. 
Review and the penalty assessment. _ 


At the conclusion of the hearing, 


‘both Old Ben and MESA submitted 
proposed findings and supporting 
briefs. (The UMWA did not par-— 
ticipate and offered no information. , 
‘in the review portion of the hear-. 
ing.) On November 22, 1974, the. - 
Judge. issued his decigion and nider 
in the consolidated proceeding in. 
. which he found that the section 104 
(a) Order was validly issued; that 
the conditions cited in- the Or der. ia 
did exist and constituted one viola- 
tion of section 804(a) of the Act 
(30. CF R 5. 400). and two. viola- - ~ 
© tions of section 305 ay. of the Act. | 
> (80 CFR. 75.517) ; that a civil pen- 
os alty of $10, 000 for the violation. of | 
- 30.CFR. 45. 400 and $5, 000 for each. 3 
7 violation of 80 CFR. 75.517. were 
warranted; and: ordered Old Ben: ad 


| pay a, total. assessment of £920,0 000, 


ae $6,100 ie 
15, 517 ee 


ola ce filed a ely Novica: cas - 


Appeal to ‘this: Board ‘from | the 


Judge’s decision. The UMWA filed 


a) Motion for Leave to Intervene as _ 
‘a party in ‘interest: in the penalty . 
portion of the case which was de- 
nied by the Board for failure ofthe 
UMWA to make any showing that _ 
‘its participation would assist in res- 


olution of the issues in that portion © 
of the appeal.* The Board also dis- 


missed the UMWA as a party in the 


Application for-Review portion of 
the appeal for the reason that it had 


neither particip ated nor offered: any. 


information in the. proceeding be- 


low. The Board did; however, grant 


UMWA. leave to file a brief as ami-" 


cus curiae in.the review portion of. 


this appeal,® but the UMWA elected 
not to doso. — ; 


Oral ar ‘eument. limited to the as 


sessment of civil penalty was held 
before the Board on April 4, oe 


oe ssues Presented 


_ Whether ‘he eondit igus ica in 


: the ‘Order constituted imminent 
danger. ° - 


~ Whether Old Ben received, ae 


quate: notice that it: was: being. 7 
charged with and might‘be-assessed 
for: two violations of 30 > CFR7 5. 5.17 to 





ne: See. 48. CFR 4, 513, ~ —o 

8 Memorandum Opinion: anit es ‘Denying’ 
Motions for Summary Dismissal and M otions. 
£0. Strike, 4 IBMA 104, 82 I. De 160, l9rs—1975. 
OSHD pad ‘19, 511° (1878): : 


280 : | DECISIONS | ‘OF THE 


: and one violation of 30 CF R q 5. 400. 


- Whether the Judge’s ‘conduct dur- a 


“Whether: violations of 30 CFR 
7 5.517 and 75.400 were established. 


.° » Whether the amount of penalties 
: “assessed by the Judge. was appro-- 
_* priate in light. of the evidence ad- 


oe duced al the hearing. = 
- es : ; 
Application jor I Review ts 
(Docket No. VING 7 3-150) 
Ty ‘Although: Old pen eos 


_ in its brief that the conditions exist- 
ing at.the time the Order was. issued. 


are not in. dispute, its principal con- _ 
| OSHD par. 18,299: (197 4). The rec-. 


ord” in the instant case shows that” 
there y were potential sources of igni-. 
tion, é¢., the continuous miner and. 
its daniaged trailing cable, and that 


tention is, in effect, that even ad- — 
mitting | all of. the conditions found 
by the inspector, there was nome, 
- ™minent danger.” Old Ben’s argu-— 
ment is that the cited accumulation as: 
of loose coal and coal dust was not 


hazardous 1 in the absence of actual 


sources of ignition, that the results 

of testing the four samples of rock” 
dust were invalid, and that the trail-_ 
ing: cable, even in the condition _ 


| clude that there i is sufficient e evidence 


te met, Dae fe 


of fe at danger’ (er dee! Ss.  Deci- 


~ sion 21-24, hereinafter Dec. 21-24). . 
é ‘We § stated in ze astern | Associated — 


‘DEPARTMENT OF THE 
| Coal Corpor ion y) IBMA 198; 136, 


80 LD. 400, 1971-1973. OSHD par. 


ing the hearing had a. prejudicial 16,187 (197 3) that “[a]n imminent. 


7 eee. on Old Ben’s right to a aan - 
7 hearing and decision. ~ 


INTERIOR 7 “182 LD: 


danger exists when the condition or. 


practice observed could reasonably. 
be expected, to cause death orserious 
physical harm to a miner if normal 


mining operations Were permitted 


to proceed in the area before the 
dangerous condition is eliminated.’ ig 
(Italics added. ) This statement was | 
affirmed per curiam by the United: _ 
- » States Court. of ‘Appeals for the. |. 
Fourth Circuit in Zastern Associ-’ 
| ated Coal Corp. v. Interior Board 
of Mine Oper ations Appeals, et al., 
> 491 F.2d 277 (4th Cir. 1974). We: 
have also held that accumulations of 
loose coal and coal dust together 
with potential sources of ignition’ 
will support a finding of imminent 


danger. Old Ben Coal Corporation,. 
3 IBMA 282, 81 I.D. 440, 1973-1974 


: the’ dust samples contained an in-. a a 
sufficient percentage. of incombusti-_ | 


ble material. Consequently, we find, 
as did the Judge, that the: MESA_ 


: inspector acted. j In a reasonable and 
; prudent manner in issuing. the Or-. .. 
a, ‘cited, was, noe hazardous, and thus, | der of Withdrawal. (Freeman Coal 
| . Mining Corporation, 2 TBMA 197, 

We have. carefully veel the en- 


tire record.on this question and con-. 


80 LD. 610, 1973-1974 OSHD par. 
16,567 (1973) aff'd. 504 F.2d 741 


. (7th Cir. 1974) ). Accordingly, we: 
affirm the J udge’s findings and con= 
clusion: that: the conditions cited in 
the Order did exist: and’ constituted’ 


ai, imminent. danger (Dec, 19-13 


Pel 


: ‘S1-24), “Pheiafore; we hold en 
| ~ Order to be valid. See also, Old Ben - 
Coal Company, 4 IBMA. 198,82. 


TLD. 264, 1974-1975. OSHD | par. 
19,798 (1975). me gs 


: Th he Assessment of Civil Penalties 


(Docket No. VINC 7 B-25-P) 
| Adequacy “ W otice 


i 12) The factual sipuation m the 


: instant case is. almost. identical to. 


that in Old Ben, supra, with respect 


to the issue of adequate notice being 


| given of two alleged ‘violations of 


30 CFR 75.517. We believe the con-— 
clusion reached in that. case jis dis- 
positive of that issue in the instant 
Case, Accordingly, we hold that Old — 
~~ Ben was not given ade equate notice 


of two violations and may be liable 


a for only one violation of 30 CF R. 


eres We further. hold that. Old 


| - Ben was given adequate notice of - 
one alleged violation. of 30 CER : 


5400. = 
me 


#E igi 0 f the J udlge 


The Board j is concerned ith the - 


| allegations made by Old Ben in its 


~ brief on appeal with respect to the - 
conduct of the. Judge: during the” 
hearing, particularly with the state- 


- ment i eae at page i m its 
| brief that :. | | 


The conduct: of. “ithe . heaving was .So- 
eo oraiidicil: as an examination of the 2 


OLD BEN COAL. (COMPANY e 
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cold record, we 
struck by : the tone and tenor of the i ae 
_ Judge’s conduct. during this phase 
of the hearing which brings into — 
question. whether such conduct. was » 


record: Suaieabes: that. the , Appellant was 


| denied a. fair opportunity to present. its. 


case. 


| Old ‘Ben's objection’ on. this ae a 
appears under its discussion of the _ 
 Judge’s findings of gross negligence — : 
» of the operator; at pages 14 through | 
_ 19 of its brief. At page 16 of the 
. brief, Old Ben further states: 


| While the record obviously does not S07 
a ‘reflect,. ‘this entire rapid sequence of :— 

_bench examination was conducted by the 

_ Administrative Law Judge from a stand-. — 
ad ing ‘position, hovering over the witness, | 

with arms: flailing! It could not be rea- 

‘sonably maintained that these questions - 
were properly directed from the bench | 


for clar ification purposes, When attempts 


‘were subsequently made to cross-examine : 
this. “testimony” and state for the record Pr 
the style by which the. examination Was 
conducted, the Administrative Law J udge — 
again 
: amounted. ‘to rehabilitative redirect. dure 


interferred, conducting what ° 


ing cross-examination °. ae oS 


- Although Wwe are reading from. a 
are nevertheless 


so prejudicial as to destroy. our con- 
‘fidence.in the findings ofthe Judge, 
not only on the.issue of negligence, 
- but.on his other fades here on a 
~ review. 


[38] The ‘Kavinickestivs Price is 


dure Act,- 5B USC. § 556 (1970), | 


provides in pertinent part that “* ** 


‘The functions of presiding employ- 

08 and of employees participating — 
in decisions in accordance with sec-. 
~ tion 557 of this title shall be con- a 
ducted in an impartial manner.” 
The POTERY General's Manual on 
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“in refererice: to this. provision, at 
page 72 
‘course, that: ‘They must conduct the 


| hearing i in a strictly impartial man- . 
ner, rather than as the representa- 


tive of an investigative or prosecut- 


ing authority, but this.does not mean - 
that they do not have the authority © 
and duty—as a court does—to make 
‘sure that all necessary evidence is 
‘adduced and to keep the hearing or-. 


derly and efficient.’ Sen. Rep. p. bak 


268). This is not intended to pro- 
hibit a hearing ‘officer from ques- 


tioning witnesses and otherwise en- 


couraging the making Ore a, : complete 
| record.” 
“Although: we edo aa oan aone oie 


appears to be an over-zealous and» 


‘perhaps injudicious attempt on the 


from witnesses and in so doing en- 


croach upon the prosecutorial func-— 


tion, we believe that the generally a 
‘our decision on. the basis of the un- 


here alleged is that strong convic- distorted evidence of record, 


tion of a Judge on questions of law 
‘and policy does not alone disqualify Lia. 


accepted rule on bias of the type 


him from rendering a decision. on 


what he discovered to be the objec- 
tive truth of the matters before him. 
9, Davis, Administrative Law § 12.01" 
at 133 (1st ed., 1958). ‘The attitude 


of the Judge may have. been ag gora- 


vated and intensified by the’ fact . but contends that they ‘were not an. 


* | of the character. — 
‘proscribed by this regulation. The — 
statutory provision, section 804(a) _ 


that the hearing in the instant case — 
7 followed close on the heels of the — 


mea. hearing i in Old Ben, supra. Never- 
“theless, it does appear’ that the 
_ Judge | was intimidating the wwit- 


DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR : 


, states that “This means, of | 


[82 LD. 


the Amini ative: Procedure Act; : nesses and putting. er in ‘their _ 


mouths in order to: achieve a pre- 
determined: result. Normally, we 


-would be inclined. in such circum-| 


stances to remand the case-to a dif- — 
ferent Judge for re-trial. However, 


on the basis of our review of the » 


entire record, and the fact that coun- 


‘sel for Old Ben had full opportu- 


nity to make objections at the hear- 


ing but failed to do so, we are of the | 
“opinion that there was sufficient evi- 

7 . dence adduced, untainted by the | 

EL. Rep. Pp 84 (Sen. Doe. pp- 207, — 

weigh and give credit to his findings 
‘and conclusions as necessary to our 
: disposition of this appeal. In doing 
‘so. we further observe that during 
"the course of the oral argument be- 
fore the Board, counsel for Old Ben 
‘stated that he believed a fair review 
‘by the Board could be conducted on 
part of the Judge to elicit facts the basis of the record as it stands 
(Tr. 54). Accordingly, our. review | 
has,.taken into account the conduct 
‘of the J udge, and we have reached 


Judge’s conduct: to permit us. to 


| Fact of Violation - 


30 CFR 75. 400 


Old Ben has conceded ‘that: ve 
conditions cited by the inspector ex- 
isted at the time of his inspection, 


“accumulation” 


of the Act, is identical to the cited © 


‘yegulation’ and provides as follows: 


(Dee. 7-1, 18-15). 


ee 64 ae 


Coal aaa: Sci float, ‘coal dust de- 
“2 posited on rockdusted. surfaces, loose coal, 
_ and other combustible materials, shall be - 

gleaned up and not be- permitted to ace 
cumulate in active’ ‘workings, or on elec-. 


. tric equipment therein. 


We have carefully éxamined the 


7 aosinon of the witnesses for 
MESA and Old Ben on this point 


and affirm the findings and conclu: | 


sions of the Judge that the evidence | 
| 0 Judg to. be fully pr otected. Accordingly, — 


we conclude that a trailing cable is 
oe an integral anit. comprised of con- 
| ductors, 3 inner and. outer insulating 
and protecting jackets, and that. 
four ruptures of a.cable revealing 
the conductors with only their inner 
jacket -of. insulation intact, and — 
seven places on the cable where rup- 
tures had not been repaired to the — 


presented by MESA bie sepa 


80. OFR ESL. 


Here again, the statutory { provi-. 
sion, section 305 (7) of the Act, is 
a: identical to the cited regulation and 
a ‘iaeee as follows: — 


Power. wires. ‘and eables, except trolley 


a oe wires; ‘trolley feeder ‘wires, and bare sig- 
nal: wires, shall be- insulated eceaun ey 


7 and fully protected. 


OLD ‘BEN ‘COAL ‘COMPANY © 
in TURE. 6, A975 : 


eee shall ce aes 
tected.” As the Judge found, phase | 
leads protected only-by the inner in- 
sulation will be much more prone to 
cuts and the resulting dangers. of 
electrical shock. and short circuits. 
We believe that the tough outer 
jacket was intended to protect the 
leads from such cuts and breaks and 
Is, therefore, required for the. cable 


88 


* = fully prow 


orig inal thickness of the cable, con- — 


0 Js” stitute a-violation of oe CFR ye 5. oLf. 
Old Ben’s pancial’ santantien'o on ee 

Cade this charge 1 is that.so longasthein-. — 
tact inner insulation onthe phase 
. leads meets the requirement for ade- 
- quate insulation, rupture of the out- . | 

er jacket does not constitute a viola- | 
7 tion. 
[4]. The. Board. believes that Ola 
Ben’s: contention is unfounded. We © 
‘believe. that a. trailing cable is pro- 
vided for a piece of equipment aS & 
. unit with both an inner and outer = 
J jacket-for the wires contained there: - 
in, Although the outer jacket may be — 

_ Inade from extremely durable ‘xia-. 

, terial, we. note that. such material j is. 
also’ nonconductive and may serve _ 
as an.additional: insulating medium, _ 
_.‘Further,'30 CFR 75.517 provides 
- that ail omer wires and cables 


3 Application o . ae  Benion 109) a 


(1) Criterta “In Determining 
Amount of Csoil Penalty 


[5] Tnasmisch as the Board has | 


considered the assessment of. the _ 
civil penalty portion of this case to- 
gether with that same portion of 
Old Ben Coal Company, 4IBMA 
198, supra, and both cases involve 


violations in the same mine, our con- 
clusions with respect to the criteria 


of size of business, adverse effect of | 
amount of penalty on Old Ben’s 
ability to continue in business, aid 
history of j previous violations found 
in Old Ben, supra at 216-219, are 
equally applicable in the instant” *. 


2 7 here. | 
With aoe. to. ee remaining ee 


284 - DECISIONS OF THE 


case | we therefore adopt them 


criteria of section 109, we believe 


oe the Judge’ S findings | and: ‘eonclu- : 
- sions are supported ‘by the evidence at 
_ of record and so hold ies 5- 6, Ub ; 


1%, 26-27). 


hoe “Based upon. his findings and tom 
ace isiones: with respect to these six . 
criteria and his determination thata — 
higher than usual penalty was war- 


ranted to obtain. a deterrent. effect, 


the Judge assessed the maximum > 
~ amount for the violation of 30 CFR 
75.400 and $5, 000 for each. violation os 
of 80 CFR 75.517. Based upon. pear 
consideration of the record and the - 
| deter rent nature of penalties, we _ 
agree with the Judge’s determina-_ 
tions and assessments for the respec- be | 
tive violations. ‘However, as stated — Appeal by Harlan No. 4 Coal Company 
hereinabove, we have found that. . 
only one violation of 30 CFR.75.400 
was properly charged, and. one — 


violation of 80 CFR 75. B17... Con- 


sequently, the assessment: 1s limited | 


to these two violations. ae 


ORDER 


_ WHEREFORE, puree tio the nay - 
a 1, Federal _ Coal ‘Mine “Health and 


| ‘saathority delegated to the Board 


F by: the Secretary of the Interior (48 
| IT IS HEREBY 
- ORDERED that the J udge’s deci- 


GFR 4£1(4)),. 
sion and order in the above-cap- 


as modified. herein. 


DEPARTMENT OF THE. INTERIOR 


a BMA 2a 


Procedure: Parties 


000, within 30 days from the date of 


this decision. 


Cu Ros Te eer, 
oO hie be Administrative J ud gen 


We cONCUR: 


ow pers mene e ee 
| Administratine Fuge. gen 


pains Be iow wae: as Rae aes 
— Ee- -officio enor, of the Board. oe 

_. Director, et 
— 28 earings and a Appeals. ae 


: ‘HARLAN NO, 4 COAL COMPANY 


bales June 6, 1975 . 


from a decision by Adminis trative Law | 


- Judge George H. Painter in Docket No, 
BARB 74-136-P wherein he assessed 
civil penalties in the aggregate sum of 
$1,150 pursnant to section 109 of the. 
‘Federal Coal Mine Health and sre 
 Actof 1969. fe 


"Affirmed as s modified. 


Safety Act of 1969: Administrative : 


‘Where an oper ator. filed legal identity re- , 
| ports under two different corporate names 


tioned case IS AFFIRMED except | 
i IT IS FUR- 
THER ORDERED that Old Ben 
Coal Company pay the penalties as- 
sessed, i in - the total amount of $15,-— 


without noting the change, and where, in . : 


“a proceeding to assess a civil penalty, the 
— notices of: violation and. the petition ‘for. a 
assessment use only one of the names, 
there is-no basis for dismissal for failure. 
to serve and join ‘the corporate alias if Se at 


- ise LD. ee 


ee 2 the “respondent . in ‘fact: has defended | 

| pov a the administrative Die : 

ce a ing. 

2 i APPEARANCES: Wesley | ©. ‘Marsh, > other pertinent respects oe as 
: -Esq., for appellant, Harlan No, 4. Coal modified herein. a | 

Company; Richard’ V. Backley, Esq,, 3 _ | 

Assistant Solicitor, Michael V. Durkin, ~ 


_ Esq., for-appellee, Mining Enforcement : : ae ae 


| and Safety Administration. a 


OPINION ‘BY ADMINISTRA 


TIVE. JUDGE DOANE: 


oe INTERIOR BOARD OF MINE 


OPERA LL ONS APPEALS © 


rere ‘No. 40 ‘Coal Company = 
a: (Harlan) appeals to the Board from - 
--. adecision in Docket No. BARB 74— 
- 136+P wherein Administrative Law 
Judge George H. Painter assessed 
_. civil penalties in the aggregate 
~~ amount of $1,150 for five alleged 
violations pursuant to section 109 of : 
the Federal Coal Mine Health and 
Safety Act of 1969. 80 U.S.C. § 819 
se (1970). Harlan challenges the de- 
cision below in a number of respects, 
but we conclude that all the assign- 
ments of error, Save one, are without — 

— Inerit and too insubstantial for ex- - 
tended discussion. The sole excep- _ 
tion is Harlan’s claim that the 
Judge erred in holding it liable as 

a successor to the K.O.K.Coal Com- 
pany (K.O. K.) for the penalties : 
assessed. Although we agree that — 
the -evidence does not provide the 
factual - support _ for the Judge’s. 
theory « of successor liability, the rec-  * 
ord does show that Harlan has also. 
been known as (a/k/a) K.0.K. inso- 
- far asthe subj ect mine is concerned. 
Aecordingly,., we are ‘setting aside 


HARLAN NO. 4 COAL. COMPANY | 
me June 6, 1975 cae 


James S. Greene, Jr. 


- the: findings re ree of suc- a 
cessor liability and affirming the 
ae udge’ s decision: and order in all 


Pr ocedur 2 a Factual 
Back gr ound: 


The ve subject. uGHoss of wok. : 


tion were issued at the Karen Mine 
in Alva, Kentucky, during Septem- . 
| _ ber 1972,. by federal coal mine in- 
~~ spector. Clarence: Parsons. In each — 
~ instance, the operator named was 


K.O.K. and the person served was. 
Frank Qualls, the mine a 7 
tendent. | | | 
Ou October 2, 197 3p ts Mining a 
Enforcement and: Safety. ores e 
tration (MESA) filed a petition. for 


assessment of civil penalties in the — ‘ 
Hearings Division which, like the ~ 
notices, named. K.O. K. The issues ee 


were eventually joined on Febru- 


ary 8, 1974, when an answer coupled 
with a request for hearing was filed. 
‘This answer. was submitted on be- 
half of K.O.K. by its attorney, - 


Esq. 
Subsequently, on ‘Apa: 19, 1974, 


 K.O.K., by and through a new at- 
torney, Wesley ©. Marsh, Esq., 
filed a discovery motion foe an or- 
der to produce. On May 9, 1974, 
K.O.K. submitted an amended mo- 


tion to produce in response to the 


J udge’ Ss order to specify. 


Following disposition. of the pr e- 


--trial discovery motions, the Judge 

scheduled a hearing on the merits _ 

- for June. 19, 1974. ‘One day prior to. 
that hearing, ‘i 0 Ke, * by. and: 7 
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through Mr.. Marsh, filed a motion 
to dismiss. At the outset of the hear- — 
ing, Mr. Marsh orally. amended that C0 : = 
Jan covering: the subject:mine. As a | 

showing’ of good cause. under 43 


motion to. state, as grounds there- 
for, that the operator. of.the ‘Karen 


Mine had not been made a party to — 
the proceeding. He explained in sub-. ° 
stance that he had. mistakenly | 
thought that K.O. K. was in some 


way related to Harlan. He said that. J 
produce, as exhibits, copies of. op- 


‘erator ‘identity’ reports, allegedly . 
concerning the Karen Mine, which 


he had only recently discovered that 


his true client, Harlan, was not re-- 
lated in any way to K.O.K. When 
queried by the Judge as ‘to the - 
identity of the person. who had re- 


tained him, he replied that he had 


been employed by Mr: John Bati-. 
gues,’ the president of Harlan. The | 


Judge: apparently reserved. his rul- 
; ng (Tr. 20-22). | 
~The hearing went for sand: with 


: Mr. Marsh. fully participating on— 
- . behalf of Harlan. Toward the end 
.. of the hearing, counsel for MESA 


moved to amend to-make Harlan.a 
_ party to the proceeding, without 
‘specifying what was to be amended. 


The J udge also. took this motion 


under advisement (Tr. 91). . ~ 
Following the hearing, on April 5, 


1974, Harlan renewed its motion to 
clismiss in its post: hearing brief in. 
support of Its proposed findings and 
conclusions where once again coun= 
sel denied any knowledge of the | 


existeuce of K. O.K. 


~ Then, on August 15, 197 4, MESA: 
filed an extraordinary post-trial. 


motion for peoauenon of documents : 
foe Sa ope - gontains the same ‘information. as. 


 .-The reporter who typed ine transcript mis- 7 
spelled Mr. Baugues’ name as. V-O-L-G-U-S. 
- No formal objection or attempt to correct this 

and other aspects of the. ie a has been. 


made ay Harlan, 


DEPARTMENT oF THE INTERIOR 


1974.° ‘inclusive. 


| (82 ED. 


in. order i force Polen. to come. 
forward: with an alleged - purchase | 


contract between K.O.K. and Har- ~ 


CFR 4. 583 (a),’ MESA pointed out 


that the issue of operator identity 


was not: raised: until, the. le. day 0 ua 


hearing. 2. 


MESA appended t to its motion to | 


were filed 3 in the years | 197 if through.. " 


Coal Company as the operator and 


each is signed. by Frank. Qualls, | 
‘Super intendent. The 1972 report - 


which was filed on October 11, 1972, Z 
the month. after the subject elsione 


_of violation were issued, recites that. 
the. identity number of the mine is) — 


15 04033 and notes that John Bau-— 
gues. is the company. president and 


James. Hayhurst. is the safety di- - 
rector. Some five months. later, two | 
ce new: reports. were. filed. The first | 

one, received March 16, 1973, is. 


signed by John P. Panmcs and re- 


cites in. substance that Harlan No. 4 


Coal. Company. is the operator of 


| the Karen Mine which has the iden-_ 
tity. “number 15- 04033.. 
a there is a box | on the form to indi- | 
cate a! “change: notice,” 2 that. box i 1s 


. Althou gh 


blank. The second report was re- 


: ceived on. March 26, 1978, and it 


<8 Under 43 3 CFR 4. 583 (a), discovery initiated 


20° days after’ the: initial pleading has ‘een . 


filed. may. take place with permission. of the . 
Judge ' een a ne of good cause, 


30 U.S.C. §8l7 
(1970), 80 CFR. 82.1-82.20,. The - 
1971 and 1972. reports name K.0.K. 


the Maven’ 16 ‘veport; ‘it differs ‘in 


that the signature belongs.to James. 
| “Hayhurst. Subsequent reports filed | 
~ ‘in October 1978, as well as J anuary 


‘and May. 1974, all name Harlan No, 


4 Coal. Company as the operator of 


the Karen Mine, and in each in- 


stance, John P..Baugues is identi-. 
fied as president. and Frank Qualls | 


= as superintendent. — 
On August 28, 1974, the J udge i is- 


sued an orden requiring Harlan to 


- support its motion to dismiss. The 
_ ‘Tesponse. was filed on September 5, 


1974, and in it, Harlan denied pur- 


: chasing the’ “Karen Mine from 
KO 7K. and. reiterated its denial of 


knowledge ‘of the existence of any 


- corporate entity named K. O.K. Coal 
~ Company. | -Furthermor e, Harlan 
represented that,. from the early 


1960's until 1971, it had leased the 


| ‘subj ect. mine, and that it had then 
purchased the mine from one Wil- 


liam Conlet and/c or others. Harlan 


| specifically | admits that it was the 


- -owner and operator. of the Karen 


- Mine during September 1972, when 
| the subject « citations were issued, and 
at all times thereafter. aos 

By decision dated September 27, 
hs 1974, J udge Painter, nter alas, 


denied all pending motions and.con- 


. eluded that Harlan was the succes- 


sor to K.O.K., ‘and. as such, was. 


-Tiable for the penalties assessed. upon 
‘the subject, notices of violation. -_ 
Harlan filed a notice of appeal on 
October 1, 1974, and. timely briefs 
_ were filed by the Parties after hav- 
. ing been er anted extensions of | time. 


- " FARLAN WNO:: Ae ‘COAL® ‘COMPANY - 
oune 6,- ie 


the Judge 


fia 


7: ssuse on enn 


“Whether the Administrative Law 
J Judge erred in derlying a; motion ‘tore 
dismiss on the: ground ofa. failure - 
to aon and serve a necessary party. aa 


oe | + Discussion: 


“ap Harlan contends: that, as aa 6 7 
operator of the Karen Mine, it can- 
not be ‘assessed civil: penalties for 


violatious that. occurred. . 1n- such 7 


mine unless it was rained 3 in the sub- 


ject notices and petition for assess- 


ment. ‘Since, i in point of fact, K.0.K: 


“was the sole named respondent, Har-— | 
Jan argues that the Judge should 


have ‘dismissed - the. proceeding. | 
Furthermore, Harlan submits. that. 


and vacate the or der of assessment 
base edthereon.° ' 
First of all, we agree: oR ihe’ 
record provides no ‘factual support : 
for the Judge’s theory of successor _ 
liability. There i is no. persuasive evi-. 


dence to show that Harlan pur- _ 


chased the Karen Mine from K.O.K. 
as the J udge apparently | surmised. 


Howéver, having concluded that — 


the J udge erred ‘in this respect, we 
are not driven to. acceptance of Har- — 
lan’s conclusion that a‘ dismissal Ons 
the proceeding was the appropri-. _ 
ate course of action. We reject that — 
suggestion because the inferences to | 
be drawn from the legal identity 1 re- 
ports filed under section 107 of the 


Act support : a finding that the cor- 


er roneously_ found Har- oh 
Jan 'té be a successor to. K.O.K. and | 
urges that we set aside that finding 
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porate entity, which he operated = 
_ his client simply does not ring true. 
While it is within the realm of-pos- 
: sibility that he personally mayhave 


the subject mine at all pertinent 


times, has variously represented it~ 


self to be K.0.K. Coal Company and 
then Harlan No. 4 Coal ee 


80. 0.8.0. § 817 (1970). 
. The principal reports | are » those 

7 that were filed on October 2, 1972, 
‘-and March 16 and 26, 1973. In ach 

instance, a member. of management | 


filed a, report concerning one Karen 
- Mine with the identity number 15- 


04033 and listed John P. Baugues as 
_. president. ‘Although the two March : 

- reports represented a. change from 
_ the October one in that Harlan is — 
. listed ag the operator, there is no- 


explanation for the discrepancy as 


is required, impliedly under section 
107 of the Act and explicitly under » 
80 CFR. 89.12-89.13. We: also find . 
significance in the fact that the per- 
sonnel listed on the October 2, 1972 

_ Leport appear as well on the March. 
26 report, and, with respect to - 
Frank Qualls in particular, on the 


1974 reports. Based on the contents 


of these reports and counsel’s insist~ 
ence that Harlan was the true oper- 
ator.at all pertinent times, we find 

that the corporate entity involved 
_ In the case at hand, through: its. 
-. agents acting apparently within the 
scope of their duties, represented it- 


self to the Secretary to be K.O.K. 


Coal Company, and later, Harlan 
No. 4 Coal Company. In our opin- 
ion, the inspector who issued the — 

subject notices and MESA had 
_ every reason to rely on these reports 


- showing K. O.K. to be the aporair 


of the subject mine. | 
~ Counsel’s disclaimer — of 


DE CISIONS OF. THE ‘DEPARTMENT OF THE INTERIOR | 


any 


knowledge of K O. K. on behalf of : 


had no such knowledge, the same - 


- cannot be said with regard to Har- 
Tan itself. It is responsible for and 
must be deemed to have constructive .- 
knowledge of the acts of its subor- 
dinates performed within the appar: -— 
ent scope of their agency, that is,the 
filing of required identity se ate 7 

. with the Secretary. | 


Moreover, we think that counsel’ | 
rebuttal to the legal identity repor ts 


underscores the weakness of his po- — 
sition. He objected on grounds of 
incompetence and irrelevance He _ 

neither claimed that these reports _ 

were fraudulent, nor.offered others __ 
in their place, nor sought to deal di- 
rectly with obvious questions they 
raise. The objections submitted wer eo. 
patently frivolous, particularly in 
light of the fact that counsel sought: — 


and. achieved admission into the rec- 


‘ord of the March 16, 1978 report ; aS 
Operator Exhibit No. 1. Indeed, in 
light of the whole record, it seems to, 
us that counsel for Harlan should 
have investigated and come forward — 
with some explanation of these re- 

| ports since the information was in — 
“the possession of his client’s em- . 


ployees, and his failure to do 0, 


‘Suggests that he may have deliber- _ 
ately set out to. confuse. the issues a 


: *He also objected on the ground: that these” : 


reports were not offered at the hearing. These ae Pe 
~ exhibits are: official documents of the Depart- 


ment — and the . respondent- -appeHant operator, / 
has had ‘several ° opportunities to submit re-. 


buttal. 5-U.8.C.: §556(d)°(1970): Glendenning 
vw Ribicof, 213 F. Supp. 801 (D. Mo. 1962). 
Finding these exhibits relevant, we are taking . 


official aoniee of’ them. 43 CFR 4. ae 


) [82 LD: | 


_ opinion. | cee 
SF cgcdl PLes FURTHER. ORDERED 
> 2 hee Harlan No. 4 Coal Company — 

oe SHALL. PAY the penalties. ass 
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te BILLY. Es ‘HATFIELD, ET ALL v: ‘SOUTHERN. OHIO ‘COAL co. 289) | 


June 25, 1975 


7 tg5 iad coatonad: the Administrative 


Law a udge. . 


» Tn any. ie it is eae to us dae: 
= the respondent in fact, however files 
ae ‘chose to. style itself, was properly - 


ba served. with all relevant - papers and 


: defended this proceeding from the | 

ae We. find that. 
 IO.K. Coal Company and Harlan | 
iy. No. 4 Coal Company, insofar as: this: 
case Is ‘concerned, are one and the 
— and. we conclude that. Harlan. 


“very beginning. 


er 


a ‘Acouvditigly, we. , are modifying hes 

decision below by setting aside in- 

; consistent findings and fone laniens 

of successor liability, and. affirming 

4 the Judge’s denial of Harlan’s mo- 

tion to. dismiss for‘ the r reasons — : 
— above. . ae 


“ORDER 


a | WHEREFORE, eaten to the: 
* i te canons delegated to the Board — 
|.» uby the. Secretary’ of the Interior (43 
CFR 41(4)), IT IS: HEREBY 
' ORDERED that the decision ap- 

-“pealed from IS oe AS. 


he ene : 


_ MODIFIED by | 


sessed in. the amount of $1,150 on or 


before thirty days from the date of Z. 


hearing stage if it states any claim upon 
which relief may be granted. 


= this decision. ee 


- Day Doan, - ck ae 


_ Administrative ad Fudge 
| “Te concun? pee suet PG te, Ee 


} oe hie “i Administrative 2 Jug. 


| 4 BMA 259° 


"BILLY F. ‘HATEIELD, ED AL, 
| We 


4 SOUTHERN. OHIO COAL COMPANY a 


iia Ji une 0 25, 19% “ 


ae by Billy F. Hatield, et al., ‘from " 


a decision and order of. Administ trative 


Law Judge Edmund M. Sweeney in 
. Docket No. VINC 75-248 dismissing 
application for compensation 
under section 110(a). of the Federal a 
Coal Mine Health and ‘ang Act of 
1969. 


their 


‘Affirmed in pet, reversed in 2 part a 


é ane remanded. 


i Feder al. Coal 


A claim for. compensation’ under sec. 


110(a) at the rate allowable for with 


drawal orders issued for an unwarrant- 
“able failure to comply: with a mandatory 


standard | is not sustainable where. such . 


- laim is, predicated upon an- ‘imminent. Ss 
danger withdrawal order issued under 25 
section 104(a) of the Act. 


2. Federal. Coal Mine ‘Health ond 7 
‘Safety. Act of 1969: Entitlement of = 


Miners: Compensation: Dismissal. 


An application for. compensation fled 1 wn. 


der sec. ~110(a)- of the Act may. not ‘be. - 


dismissed. pursuant’ to motion’ in ithe’ -pre- . 


| APPEARANCES: John we Beiiber 2,2 

Esq. for appellants, Billy: Hatfield, et 

all members of United ‘Mine Workers 

ng Pen ee “c.... of: America, District-6; William A. 
e C E. oe Fits See ee - / Rigetiay, Esq., for appellee, Southern Aa 
a Chio. Coal: 1: Company eee 


Mine “Health aa. - 
a ‘Safety. Act of. 1969: Entitlement of 
ae “Miners: Compensation: Generally 
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- OPINION BY ADMINISTRA- 


TIVE JUDGE DOANE © 


INTERIOR BOARD OF MINE 
OPERATI ONS APPEALS 


This case comes to. the Board as 
an appeal from a prehearing dis- 


missal of an application for com- 


pensation filed on behalf of Billy 


_ F. Hatfield, e¢ ad. (claimants) ,* by 


their authorized representative, the 
United Mine Workers of America, 
District 6; under section :110(a) of 
the Federal Coal Mine Health and 


Safety Act of 1969. 30 U.S.C. § 820 - 
a (a) sed ve Pursuant t to motion by 


1 This. ‘appeal was: originally. styled: United 


_ Mine Workers of America, District.6 (UMWA, 
: Dist. 6)v. Southern Ohio Coal Company. Upon 
- examination ‘of the record, it became clear that 
‘individual members of UMWA, Dist. 6, are the 
. real parties in interest rather than the Union. 
' Accordingly, we have restyled the case, using 
- the caption which appears above. 
_ #Section 110(a) provides, as, follows: 
yg a.coal mine or area of a coal mine is 


closed by an order issued under section 104 . 
of this ‘title, all miners working during the 


~ shift” when ‘such - order was issned who are 


idied by. such order. shall be entitled to. full’ 


compensation by the operator at their regular 
rates of pay for the period they are idled, but 
for not more than the balance of such shift. 
If such order is not terminated prior to the 
next working. shift, . all miners on that’ shift 
who are idled by such order shall be entitled 
to full compensation by the operator at their 
regular rates of pay for the. périod they are 


 idled, but for not more than four hours of 


‘such shift, If a coal. mine or. area: of a coal 


- mine is closed by an order issued under section 


104. of this. title for an unwarrantable failure 
ot ‘the’ ‘operator to comply with’ any. health 
or safety: standard, ‘all miners who are. idled 
- due to such order shall, be fully compensated, 
after all interested parties are given an oppor- 
‘tunity for a public , hearing on such compen- 
gation and after” such order is final, by the 
operator for. lost’ time at their regular. rates 


of ..pay~- for. such . time -as the. miners are: 


. jdled’ by. sueh. closing; or for one. “week; which- 
ever is! “the. lesser, : . Whenever. an ‘operator. vio- 
lates. or fails or refuses. to comply. with any 
order issued under: section 104 of this Act, ‘all 
-mainers emp eyey at the affected mine who 


DEPARTMENT OF THE INTERIOR ~ 
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Southern. Ohio Coal Company (re- _ 
spondent), the Administrative Law . 
Judge dismissed the subject. appli- 


cation? holding in. substance that. 


the claimants had failed: to state a 


| legally sufficient claim for the re-_ 


lief sought, namely, compensation — 
at.the rate allowable for a section — 


104 order issued for an unwarrant- 


able failure to comply with a man-_ 


datory standard.* The claimants — | 
contend that the J udge: was in error: 


in ruling as he did, and further, that: 


if their claim is not held. ‘by the | 


Board to be legally sufficient in alli 


“respects, it will thereby render sec- 


tion 110(a) unconstitutional under. 


‘a line of equal protection, cases In-. 
_terpreting the Due Process Clause: : 
of the Fifth Amendment to the oe 


Constitution. 


In light of £ the ils posture a 4 : 
of this appeal, we assume the truth | -. 


of the allegations in the claimants’ — 
application: insofar as they represent: af 


statements of fact. Given such as- 
sumption, we nevertheless conclude. : 


that the Judge correctly held that. 


the application. does. not: state a. : 





wouta be. withdrawn from, or See ren 

entering, such. mine or area thereof as a result. 
of-.such order shall be entitled to full. compen- 
sation by the operator at their. tegular rates of: 


pay, in-addition to pay received: for work perme 


formed : after: ‘such -order ‘was. issued, for. the~ 


_ period beginning when. such order Was . issued. 


azid- ending whén- such order is. comple ‘with,. 
vacated, or terminated.” 

8We interpret the dismissal ‘to. be with. _ 
prejudice since the Judge aid not indicate. 7 
otherwise. a 

.4 Judge Sweeney wonended that he had now 
“jurisdiction” to. grant such’ relief. However, 


"the ‘question: before. him.and now before the : 
« Board: As-not: jurisdictional in nature, AJ udge~ 
‘has subject matter ‘jurisdiction over. “eémpen- a 


sation cases. and the real question was and: — 
is . whether claimants have stated: legally 
suerte claims. ro, Cee 
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legally suicit claim for compen- 


gation at the rate allowable under 
~- section. 110(2). in instances where | 


- 4* *-* 9. coal. mine or an area of a 


~ coal mine is closed by a 1 order is- 


| - sued under section 104. * *.*- for an 


-. unwarrantable failure of t thé opera- 
tor to comply with any health or 


safety” standard,.* * *.” However, 
we hold that: the Fudge erred in 


os granting the motion‘to dismiss be- 


'. cause the subject application cloes 


state legally sufficient. claims for | 


compensation at the rate due for 


idlement caused by an. imminent . 


danger: withdrawal order. Accord- 


. ingly, we are reversing his decision * 
‘in part and remanding the case for 
further proceedings not inconsistent. 
_ with this opinion: We intimate no. 
views on the constitutional question - 


: | posed by claimants because the reso- 


lution of such. questions is ‘beyond. 


- our authority.” 


Procedural ea F Saar 
_ Baek ground 


On Suly 19, 1974, a ‘federal coal 
mine inspector issued an imminent 


danger withdrawal order pursuant. 
to subsection (a) of section 104 of 
the Act at Respondent’s No. 2 Mine. 
80 U.S.C. §814(a) (1970). Subse-- 
quently, modified withdrawal - Or~ 





_ .. 8 See United States v. Nizon, 418 US. 688, 


. .94 S.Ct. 8090, 3106: (1974) ; Public: Utilities 


Comm’n. of California v. United States, 355 
U.S. 534, 589-40 (1958) ; Panite v. District of 
Columbia, 112. F.2d, 39 (D.C. Cir. 1940) ; 
— Buffalo Mining Co., 2 IBMA. 226, 80 ID. 630, 


1973-1974 OSHD par. 16, G18 | 5(1978) “Zeigler. 
~ Goal Co., 4 IBMA 1389, 82.1. D221, 1974-1975 | 
‘OSHD par. 19,6358 A107). > : 


‘BILLY Fr “HATFIBLD, Br. AlL.:: TOR SOUTHERN. 
June 26, 1975 
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ders’ were issued pasa 46 a 


sections (a) and (g) of section 104 


covering the period from July 20° 


through July 27,1974 inclusive. 30 — : 


US.C. §814(a) (g) (1970). None 


of these orders was ever. challenged 


by application for review. 


On September 8, 1974, the claim- 


_ants filed their application for com- 
‘pensation pursuant to 43 CFR 


4.560-4.562. The issues were joined 
on September 10, 1974, when re- 


-spondent timely filed an answer con- 


taining various admissions, aver- 


‘ments, and denials. 43 CF R 4.568. | 


At the same time, respondent moved | 
for dismissal, contending in sub- 
stance that claimants failed to state 
a claim upon which relief can be 
granted. 7 . 
Claimants initiated ers on 
September 23, 1974. by serving on - 
respondent a request for admissions 
and filing a copy thereof with the - 


Hearings Division. 48 CFR 4.585. 
| Respondent refused to accede to this 
“request and filed a. statement of ob- 


jections.® It also sought postpone- 
ment of discovery pending disposi- 
tion of its motion to dismiss. | 


On October 3, 1974, the Anis : 
Enforcement and Safety Adminis- 


tration (MESA) sought leave to. = 
‘participate as an amicus curiae. — 
3 That motion was —— by order _ 





6A party which: receives a request for. ad- 
missions need not file a.statement of objections 


-to justify a refusal to. admit, as is required in 
- the case of a refusal to answer intérrogatories, 


and an Administrative Law - ‘Judge. may: not 
force. such. party to make an admission if it. 
wishes. to iiteare an issue of at ao ‘CFR 


4. 585. 
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- of the Judge dated October 16,. 
19% TA ; 


ms thie Judge, briefs were filed with re- 
spect to respondent’s pending :mo- 


tion and oral argument. was held on - 
are November. 6,. 197 4..The dismissal 


and the opinion in support thereof 


- were handed down, on December 11, - 


: 1974. 


nal with the Board on Decem- 


, per 30, 1974. Timely briefs by all 
V2, participants | have since been re- 


.¢ cetved,. 


e ssues on Appeal 


A. Whether claimants’ applica- | 
field Coal Co., supra, the Board con- 


eluded that the rate of compensa- 
tion under section'110(a) ofthe Act = 
-is governed by the order as issued. 
‘1: IBMA at 45. There, the Board 


tion for compensation stated legally 
sufficient claims under section, 110 


(a) for compensation allowable for ... 
an order issued under section 104 
for an unwarrantable failure to_ 
comply with any mandatory stand: © 


| — 


B. Whether ‘claimants’ applica- 
> tion for compensation should be dis- 
_-- missed-for failure to state any claim 
a eos which relief can, be granted. 


“Discussion a 


a 


| “py ‘The eas mere for 
—— pangcnioe:, alleges, inter alia, 
. -idlement due to an. order of with-. 


drawal and subsequent modifica- 


-.tions thereof which were issued for 


Z an imminent danger resulting from 


oe MESA ees the sneton that the apelin 
tion for compensation should be dismissed for 
failure to state a legally sufficient claim for 


-  yelief. that. can be granted. 


DEPARTMENT oF THE: INTERIOR 


Ther eafter, parsusat to vordere of 


‘Claimants fled a Scie, dene of : 


an unwarr antable failure to comply F Be 
with a mandatory standard. Claim-- 


ants argue that these allegations = 


- constitute .a legally. sufficient claim 
for compensation at the rate allow- . ~ 


able for “* -* * an order issued un-- 


‘der section, 104:* * * for. an un- — 
warrantable failure of the operator: hog 


to comply with any health or safety - 


standard, * * *” The Judge - Te 
jected that contention, relying upon 


the Board’s: decision in. United Mi me | 


Workers of America, District 81 
(OMWA, Dist. 31) v. Clinchfield ae 
_ Coat Co., 1.TBMA.31, 78 LD. 158,° 
ae | 


1971-1973 OSHD. ee 


~~ (1971). 


In UMWA, ‘Dist. 31. v, Olinche ‘ 


dealt with an application predicated 


upon a section 104(a) imminent — 7 


danger withdrawal order: and ruled 


in substance that an allegation Ge. 324, 
unwarrantable failure was‘irrele- 
vant.as a matter of law because — ~ 
proof of such failure could not in - 
any way alter the nature. of: the 
withdrawal order: which governs : 
_ the compensatory rate, | 


On appeal, claimants. cna 


edge the applicability of the Clinch- 
field decision, but arguenevertheless 
that that case was wrongly decided 
in pertinent part .and should be | 
overruled. They contend in ‘sub- 7 


stance that if it can be proved that — 


a section 104(a) imminent danger ne 
withdrawal order cites a condition _ 
or practice constituting: a . violation oe oo 


ba ey LD | 


Mine Health 


,  28OE 


aa of. any Piniin datoey standard. which 


o tion: 104 * 


ard, * * * [Italics added.]} As 
: such, tlie applicable rate of compen- 


sation would be the more generous 
of the two alternatives. set forth in 
~~ section 110 (a). Claimants insist that — | 
. Sued all miners. working. during. the shift .. 
_ when the order was issued who are idled A gs 
_by the order will be entitled to full com- — 
: pensation at their regular’ rates of pay 
- for: the period: they are idled, but not for. 
“more than the balance of the shift. If the 
order. is ‘not terminated prior. to the next. 
Working shift, all miners on that’ shift — 
who are idled will be entitled to full | 
compensation for. the period they ‘are 
idled, but for uot more than 4 hours of 


the reasoning just outlined is more 


ee icy accord with the intent of the Con- ' 
gress than that. of the Board in 


Clinch field. 


- The argument of the claiments 


-— . stands or “falls on the meaning of. 
im. the.. ambiguous preposition, for,” 


italicized - In| the “ 


to this section of the Act and we : 
need. not speculate. as to the mean- 
ing of that. word or the true intent 


of the Congress. os 


. The pertinent, piece. of the legis- 
lative history is the portion. of. ‘the = 


Conference Committee | report de- 
. voted to explaining the ultimate 


| compromise of -the differing. com- 
.. pensation provisions in the two bills 


which emerged from the House and 


Senate, respectively. At page 1035° 
- . of House. Comm. on Kd. and Labor, 
_ Legislative History, Federal Coal 
and Safety Act, 
Comm. Print, 91st Congress, 2d 
Session, the conferees’ report reads | 


as follows: ae 


- 588-288_75-——a ire. 


"BILLY: By. -HATEIELD, | “ET. “ATi. Di. SOUTHERN. 
: June 95. “1975 ; 


| -aboye- quoted — 
portion of section 110(a).. Fortu- 
nately, the legislative history is un- 


| I S ect | 
7 usually, illuminating wit na re P | House amendment, except that where. the 


“mine is closed by an order issued on ae . 
count of an unwarrantable failure. of the.” 

' operator-to coniply with a health or. safety - 

_ Standard, the miners who are idled will 
; obtain the benefits. described. in the Sen- 


OHIO Coa co. 203° 


Section t 10 


is the result of an‘ unwartantable— 
failure’ to comply; then ‘such order 
8 5g. in the words ‘of séction 110(a), 

ee an order issued’ under sec-- 
* for an. unwarrant- : 
able failare. of the operator to com-. 


ply with any health or satety stand-. - 
rates of pay for the‘time they were idled, a 
or for 1 week, whichever. is the lesser. 
These. orders would be subject: to judicial oo 
review. The corresponding provision: of. 
‘the . House: ‘amendment © ‘provided that. 


“The Senate: pill provided’ that Shee oo 


withdrawal order : ‘is ‘issued; for. ‘repeated a . 
. failures to: comply with a health or safety. 4 
~ standard, the. Secretary, after giving an. o 
‘opportunity for a hearing to interested - 
persons, shall ‘order all miners who-are- 
‘idled due‘ to the’ order to be fully com-. . | 
“pensated by the operator at their regular. 


where a withdrawal ‘order’ has-been is-” 


the shift, The: ‘substitute agreed upon in~ 


“ conference adopts the provisions of the 


ate bill, 


have been withdrawn or: prevented from’ 


-entering the mine: or portion thereof. as 2 


the result of that order, in addition to pay. | 
received for work DereoEmca a such. 
or der is issued. nes ; : a 
Nothing in this section is. intended. to. 
interfere with or Dreempt any. collective 


a bargaining agreement. 


This. section of the House amendment baene 
| also. contained a provision, which is re- | 

tained in the conference substitute, under 
| Which an operator who violates. or fails 

or. refuses to comply with a section 104° 
| order must pay full compensation at reg- 
ular rates of pay to miners who should © 


By aionune ines ‘more. resinietive 
o “provision. of the. House bill as-the a 
: ~ general: rule, the conferees and later 
the majority of the Congress’ opted 
for a narrowly \ defined ‘benefit. and. 
2 rejected. a, broader standard, The: 
- .- Jast. sentence of the ‘above- -quoted 
portion of the. conference report 
_ Suggests that the legislators chose to 
leave the issue of more. generous - 
tion, 110(a) for “* * 
sued. under section. 104 * es for. A.” 


benefits - in. mos, instances" Oe. ‘idle- 


ment due to health and safety prob- 
‘lems ‘to: the” collective | bargaining 


“process: In any everit, the above- 


quoted passage makes clear that'the | 
“statutory. right.to, amore liberal . 
-benefit::1s carefully limited. to:those. 


situations “.* * * when the. mine is 


ee closed by an‘ order issued on wecount 


of an unwarrantable failure of the 
. operator. to. comply. * ED [Italics 
vadded.|: The. phrase: Hone account 
of” “Is synohomous with the istatu- 
‘tory word “for” and indicates’ that 


‘that. word means—motivated by. Tt 
- therefore follows that the more gen-— 


-erous..compensatory.. rate .is-appli- 
cable ‘asa matter of right’ only in 


‘those instances where the motivat- 


ing cause for the withdrawal order, 
“upon which the. claim ; is predicated, 


- -is-a finding, of unwarrantable fail- 
ure: by” the 2 uspector, Or. An: other 


words, the order ‘must ‘be a section 


~ 104.(c): unwarrantablé failtre with- | 
drawal oder as. such, Whether an — 
-inspector -could - have found an. un 


: warrantable. failure or whether the 


‘DECISIONS OF THE ‘DEPARTMENT oF THE “INTERIOR 


192) LD. 


ro ak niet was. tok mien to. ‘he : 
a finding of an, unwarrantable fail-: i 
—ure:to: comply, that is to say, appel- : 
ants’. application contains no allega- 
‘tion. of a section. 104(c) withdrawal a 
order, the Judge - correctly. -con- ape 
“cluded in substance that the appli- 
cation. for compensation, failed. to. 
_ state alegally. sufficient claim for 
relief at the rate. prescribed in.sec- 


* an. order j 1s- 


unwar rantable failure. * * to-com-_ 
ply with. BRY. health | or. : safety 


standard, nL Ree al 


rs gee | 


“ay Ww e come: ‘then’ to the: remain- 


ing question for decision, “namely, 
‘whether dismissal was appropriate : 
‘in the circumstances. We hold that 


it was not. 


In the préhearin ‘ing ‘stage “of! a pro- 


j ceeding, a motion to dismiss for fail-. 
ure to state a claim : may be granted 
oo no grounds have been stated 


facts alleged, that, if proved, 


ier entitle a party to any relief — | a 
that. can ‘be granted. ‘See: ACEP. 
Coal Oo., 3 IBMA 136, 81 i D. 226, 


1973-1974 OSHD © par. "is 478 


: (1974), aff'd, sub nom. AEP. Coal 
Co Ve Morton, 501 F.2d 1363 ‘(6th oe 
Cir, 1974). ‘Although the * ‘dimen- : 

_ sions of the claims for compensation | 
here are ‘not entirely clear, wenever- °- 
: theless can ‘discern ‘gee oy 7s 


_ which relief may be. ‘granted. 
%: condition actually was the product = 


oS of such failure i 18, secordingly. irrel- | 
evant as amatter oflaw.- > : 

oe ‘Inasmuch a as the motivating cause 
ee for the i issuance of the: subject with- Ea 


As. noted earlier, claimants linge 


; alleged i in substance idlement due to 
an ‘imminent danger withdrawal _ 
order, and subsequent modifications —- 
thereof, resulting from an unwar- 2 


a 28). oe 8 ee 


‘patitable failure’ 0° aply with: a 


, “maiidatory standard: They have also 
~ alleged a: demand for onsen 


| which was denied. 


_ - Aecéepting these” ‘allegations as 
true ‘because this appeal arises out 

“of a. prehearing motion to. dismiss, 
~ we note first that, the allegation. os. i 
| “unwarrantable_ failure ‘1s, for. the Pyne 
- ‘reasons - stated. earlier, irrelevant, 4 
and therefore subj ect, toa motion to 
‘strike. But, apart, from that allega- | 


~ tion, claimants’ application, as it 


~ “'stands now, appears.to state legally. 
2A sufficient claims for compensation at. 
tee ‘the rate. allowable. under. section: 
~-110(a). for. an. imminent ‘danger 
. -withdrawal - order. - | 
oe Dist. $1 ve Clinch field’ Coal Co., -. 
oe supras a ‘Consequently, 


See. 


the J udge 
“should either have denied respond- 


aus ‘ent’ S motion to dismiss or granted it . - 
re without. prejudice to & motion by : 
- claimants for leave, to amend. In any. - 


“ event, he erred 1 in ranting outr mer 


a dismissal. ; ae 
7 What is oe now, among y sey- ie, 
a nil things, i is whether claimants are a 
alleging idlement separately. trace- 
ao able. to: ace of the: modification or- 
a der Sy as: well as the initial order, for : 4 mia 273. 
WE which . compensation is supposedly fay 
‘due, Moreover, although respondent _ 
in its answer has: admitted some, lia- 
bility and. claims to have paid. such 
compensation as was dtie, we are un- — 
: certain. as: to. whether ‘such ‘admis- 
| i sion. extends to the modification or- 


ea The “Clinehfeld case: was an peenontueys 
appeal and, having decided : that ‘claimants’ — a 
request for the more- liberal: rate of compen-— 
 «8ation Had. to be denied, we. remanded: the case 
me » for, further, proceedings. eee ee ee oe 


EASTERN ASSOCIATED , COAL. CORPORATION. 
Go? Meee June 26, 1975 A ee 


UM Ww A; : 


I CON CUR: 


ders and. as ; to ee this saibtats" 2 
“Or compensation, if any, have been — 
“paid. an, any. event, there are ‘litiga- 
| ble and lee gally Sufficient claims” in... 
‘this | pr oceeding 
the parties can ‘deal ‘with’ the out e 
‘standing is issues upon. remand. | 


, and the J udge and . 


ORDER | 
_ WHEREFORE, Peat to ale : 


oc author ity delegated to the Board by. 

the ‘Secretary of the Interior. (B | 
7 CFR 4.1(4)), the decision appealed 

from IS. AFFIRMED. IN : 
IS REVERSED IN PART, and — 
the: ase ™ ‘IS’ REMAN DED | ‘for. . 
further pr oceodtings ni not A sacinigisbent a 
with this: or oe 





Di Doi, ae — 
| Administrative J Juige, _ 


C. E. ‘Rocurs, Jai: ee 


| CMT, Administrative eJudge. alae - hag 


‘EASTERN ASSOCIATED | COAL 
| CORPORATION | 


"Decided Sune 26, 5 1906 a 


The chpvewelerenced appeals by East. | 
erm Associated Coal Corporation: (East- 
ern) arise under sections 105 and 301 


(c) of the Federal Goal Mine He alth 


and Safety’ Act of. 1969 3 hereinafter | 
“the Act.” The Board-has consolidated 
: “these three appeals for’ ‘its: ‘cousidera- | 
tion’ and decision. at the ao of ‘the 
| parties | hereto, Ce i 


Ne 430 U.S.C. §§ 801-960 oro). Pf ete 


‘PART, 


-Afirmed, 


| 7 4, Federal Coal ‘Mine Health. and | 
| Safety Act of 1969: Modification” ‘of 
of. ‘Mandatory. ‘Safe eg 


a ‘Application — 
ve Standards: Generally 


_ gtandard will be. denied where it fails . 
to establish that the: proposed alternative 
ae method. will. at..all times, ‘guarantee: no. 


“legs than the same measure of safety. pro- 


_ tection to the miners as the mandatory i 
| "+ Standard, ee eee Le ee 


- APPEARANCES: Daniel ML Disaeh, : 
-  “Esq., for appellant, Eastern: Associated 
Coal Corp.; Richard V. Backley, Esq...” 
Assistant Solicitor.and John D. Austin, 
Sx; Esq,, Trial Attorney, for appellee, : 
: ° Mining. Eutoivenens: and ade Aa- : 
as ministration. . 


; OPINION BY 7 


LO GEES . 


3B ack ground 


7 “The inital appeal, 4 IBMA 073 
 .(IBMA 75-15), is from a decision - 
“by Administrative Law Judge Wil- - 


~~ jiam. Fauver (Judge), dated No- 
vember 1, 1974, 


- Withdrawal issued under section 


— 104(a) of the Act, and denied a Pe- . 
tition for Modification of. the appli-- 
cation of the. mandatory. safety’ 
_° standard set forth in 30 CFR 75.802. __ 
i, Eastern’ S appeal from this decision 


a DECISIONS: OF. THE ‘DEPARTMENT ‘OF THE. INTERIOR 


its. 
Stotesbury, Raleigh Comty, West 3% 
ee cae Virginia. Ree | 
ee An. operator's. Petition, aor" Modification | 

: of the application’ of a mandatory safety | 


An Docket. ‘Nos. 

, and M 3-27. In. “Appeal | No. | 
IBMA. 75-34,’ the a udge. ‘denied - 
an “Application - for Review of. 

a8 Notice of Violation issued under. — 

. ‘section 104(b) of the Act, charging = 

a Violation of 30 CF R 75.803 andin - 


a. — 
| MINISTRATIVE JUDG E 


in Docket. Nos. 
~~ HOPE 73-448 and. M 73-983, in , 
which the Judge denied an Appli- ._ en 
gation’ for Review of an Order. of a 


“Docket Nos. 


“(82 LD. 


a a is, limited to the denial byt the J oe . 7 
a of. the Petition: for Modification in- _ 
volving high- voltage: ‘equipment, at. a 


“Keystone No. 4 Mine: : in’ 


~The remaining | poy 


Appeal, No. IBMA 75-35 denied a | 


‘Petition for Modification of the ap- _ 
- plication of the mandatory safety : 
standard set forth in 30 CFR.75.803, 
oe requiring: fail safe ground check cir- — 
cuits . on high-voltage ‘resistance. - 
| . .grounded systems at Eastern’ S Kop- fe 
5 ~~ perston No. 1 Mine ‘in Kopperston, - 

| INTERIOR ‘BOARD OF - ae 
: OPERATIONS APPEALS ee 


Wyoming County, West Virginia. 


(MESA) — 


cal stipulation before’ the Board 


° which appears ¢ as follows: 


| STIPULATION oy 
“AND NOW: come. the parties “Appel: 


lant, Eastern Associated Coal Corp., and — 
Appellee, Mining Enforcement | and. Safety . 
- Administration, and file the within stipu- _. 
lation in the above captioned matters for ie 
the following reasons: — , 
1.. The 'parties*had filed a stipulation in a i 
‘M 78-27 and HOPE 73-500 . 


es “abpeale, ae 
-TBMA. 5-34. ‘and. IBMA. "75-35, . ie 
are from the: same. Tudge’s de-. 
cisions, dated. February, OT, 1978, 
HOPE "23,500 an 


‘Eastern and the Mining Enforce-  ~ 
ment and. Safety Administration 
stipulated “before. the - 
e) udge that: they would be governed a 
in the latter two cases. by his deci- — 
sion in Docket Nos. HOPE 73-448 _ 
and M 73-28. They filed an identi- 


- - 1728 Koppers Building 


Pe 251 ‘ 


 agcostne that the: result in: aid: ‘cases 


_ should be. ane as the result in 
cE perane M 73-28. - pte ere 
decision. was. ‘issued. in. 
M 73-23 denying. Hastern’s Ss 
petition and ‘Eastern has: pppealed. at 


. Ane initial. 
es No. - | 


| TBMA TBAB. 


. Bs ‘Subseqiiaitiyy” | 
Law. Judge: ‘issued. initial ‘decisions ‘in. M 


T3271. and. HOPE: aoe in. accord: wage 


% the parties’ stipulation. 


. 4,. For the aforesaid reasons, aie. par- . 
oS ties agree. to’ continue ‘the stipulation 1 filed 


: raga, which provides to wit: 


system. ‘will be required. for, ‘stationary. 


surface electrical equipment” and Appel- 


lant will comply with 8B0-C. ER. $75. 803. 
and install’ an: appropriate: ‘ground. ‘check. - 
eireuit with the: ground. wire system; and — 

Ab) if Appellant's petition j in. IBMA (om 
15 is granted, a surface. ground wire. Sys: 
tern “for. stationary electrical equipment 
will not ‘be ‘required,-arid’ a ground check | 
_ circuit: aS? required. by 80:0. H.R. $75: 803. | 
would : ‘be ; ineffective : in, monitoring. the 
grounding. circuit, rather, Appellant: will 
check the resistance of the. earth ground 


ing field at regular intervals. 


"2B This ‘stipulation “will dispose “of: all . 
2 T5B4: and 
e 75-85, and, ‘ther efor @,. ‘the. parties request 
that. this, stipulation: he. accepted in lieu 
- of any briefs. in the: above captioned | 

~~ matters.’ 7 


issues raised: in. IBMA: ‘Nos 


| Date: March 18, 1975. 


(s)_. Daniel M. ‘Darragh — 

~ DANIEL M. Danracs” , 

Legat Assistant 

EASTERN. ASSOCIATED, 
COAL CORP. } 


. ‘Pittsburgh, Pennsylvania’ a 219 
Date: March 18, 1975. eae 

(s). an | osephi M. ‘Walsh’. 

“JOSEPH ‘M.. WatsH | 


; Tria Atiorney . fe ee ee ee 
UNITED STATES DEPARTMENT oe 


Ue ly an INTERIOR | 


“BASTERN ASSOCIATED. ‘COAL CORPORATION” 
dune 26,1975 


‘the ial aitaisedattes a 


Office of the Solicitor, ae 
‘ Division of: Mine: Health: Se. 


Safety, ae Ve 


is 8003 North Quincy Stre eat: 
| Arlington, Vir ginia 22208 


- The factual and’ ‘pr Beda eal a, cs 


ground of these cases and the rea= 
“sons. underlying the J udge’: S decision. peat 
~ are. adequat ely set-forth in his deci- 
S ‘sion in Docket No. 
wf 5-15) ‘which, ‘is. appended _ and. a 
paginated | here ein after. ‘is 


: presently. a stay. of enforcement, iE 
's€a)- if: Appellant's. petition: ‘in IBMA. : 


| 4 1515 - is denied, a. surface. ground. wire: 


M 7393. (IBMA. | 


There 


_ effect: preventing: MESA from en 
j forcing: either the: Order of ‘With- 
. dr awal. or: Notice of Violation. eb his 


stay. was ordered. by. the. Judge at 


the commencement, of: the. proceed-, 


ing below and. terminated.i in his .de-. 


cision in Docket No, HOPE. 73-448 | 
. aud M. 73-23. By. or der. dated Janu- 


ary “10, “197 75, the. Board. denied. ‘a 


motion. in ‘opposition . to ‘continua- : 
tion ‘of the stay. of enforcement, filed, = 
by. MESA on. the grounds | that 

Z under 43. CFR. ADT rd. the, Judge’ ’s 
termination of the stay was, ‘stayed. | 
by the timely. filing of a Notice of 
Appeal. - and. that MESA. had. siot 


put, for ward any: ‘arguments which 


| would warrant t lifting the stay 


Ls ssues 2 Presented 


wt ae Whether the’ Judge ened: iia? 

t,t conde thatthe standard set out 
— at?80-CFR 75. 801 does not establish. j 

oe a the standard. of safety. oo by 
80 CFR 75.802. ° a 7 


B. ‘Whether. the J Gabe: at ron 


= concluding that. appellant’s: pro- Z 
“. posed | alternative. system, did not 

provide the. same measure.of pro- 
tection to miners. as would be pro- é 


| ee. grounding “resistor, 
—_ ‘shall be of. the proper. ohmic value to limit the 
voltage ‘drop: in: the. grounding. cireuit ‘external 
to. the resistor to not more. thaw 100. volts 
- ae under sents conditions. ue Reon ee uies _ 


3 aes by full cemplisnce with. ‘the. 
— standard set out at. 30. ee Se 2) 802. . ; 


Discussion 


ee Ame ws. Sl eee elas 
: it + . , aad ree tet eee oe 
1 dts 2 ; 


. Tare concur in the Agesment made’ es 
co by" Eastern in ‘its brief that, 
ts oe ultimate question is whether MESA. 
"is correct in, asserting. that. section 
-- %5.801 does-not establish the. objec- a 
tive level of safety required by sec- 


tion 75.802.” On this question East- 


ern takes the position that the level 
of safety required by 30 CFR 75. 802, 
is a limitation of fault v roltage to no. 
~ more than the 100° volts as required 
by 30 CFR 75.801. Eastern argues. 
that 30 CFR 75.802 does not. éstab- 
| a quantitative standard: 
of safety’ which must. be. at. least 
equalled: by an alter: nate ‘system in 
modifica- 


ale 


lish “ = 


order ‘to. obtain a 
tion 4 RV and. from this concludes 


_ that. the. -100-volt “fault voltage 
| | standard of 30 CFR 
75.801 must be applied 3 in determin- 
ing whether to authorize the modi-. 


limitation” 


fication it seeks. MESA’ takes the 


opposite view, anid has consistently : 
opposed the. granting of Eastern’ 5. 


: Petition." 


| “suitable resistor” referred to in 30 


2 The ‘pertinent ‘part of 6. 801 pews. as 
follows : . 
where aaa: 


"DECISIONS: or ‘THE | DaPAReMENT OF THE INTERIOR 


— ae 75. 802 


“the — 


sta ndar aise 


CFR! 1. 809(a) 4 is to be judged. A 
“suitable resistor” is but one of 
several requirements of 30 CFR __ 
se ae “which must ‘be met in deter- 5 
_ mining the total effect of Eastern’s 
proposal. As to this issue, we.affirm 
~ the Judge that the standard set out — 
at. 30 CFR. 75.89% does not establish 
the standard of — share by “aS 


30 CER 6. 802. 


ty 


pr oposed alternative will ‘be meas- 
ured is that’ degree of safety or pro- 


tection, which full compliance with 
_ the standard sought.to be modified 
pr ovides. In:the instant case, East- 
_ ern seeks to modify 30 CFR 75.802. 
| Bastern’ 8 proposed. modification of 
its “application. must therefore be 


considered in light of the facts ad-. 


~ duced at’ the hearing and weighed: 


against’ complete compliance with — 
all: of’ the: ‘requirements of ‘that 


whether. the alternative pr oposed 


will at all times larantee no less 
We find pee s arg suraeat to be . aa 


ive “wnpersuasive. As we understand it, 
the only provision: of 30. CER: 
- %5.801 2 relevant. to: Eastern’s:Peti-_ 
tion is ‘the standard by. which the | 


than the same measure of protection 


afforded the miners by adherence to. 
“the standard. If it complied fully - 
with this, standard there. is ample. cae 
evidence of record to. indicate that — 

7 the resulting ‘fault voltage would 
_-fange to a. maximum of 70 volts;..- 
whereas Eastern’ 3 alternative plan . 
— would, result in. fault voltage which 

would 1 range - to a maximum of 90 < 


[82 LD.” 


ge Gee a. 6 


With. respect | to” ‘the Seen gee 
. and main issue here on appeal, we. 
: believe it is basic to an understand- ; 
‘ing of any Petition for Modification. 
that the:standard: against: which the. 


in order. to. determine. 


wee cisions © 


eases “ARE: AFFIRMED. 


| lt (Tr 2022208). Asset tis, : 
 we'believe; as did the Judge; that - ee ue 
_.. Rastern’s ‘Petition’ for Modification 
one would not guarantee - no less: than 
— the samé measure of protection. to 
the miners as that provided. by strict — 
full compliance with 80 CFR 
5.802. eee this: Petition ot 


mist be denied. 


‘In accordance with the stip: 
tion cited. above, and our affirmanee — 
of the Judge’ S denial of Eastern’ Ss 
ae Application | for Review and Peti-_ 
tion. for Modification contained in. 

ae IBMA 7 5=15,. the. Judge’ Ss décision | 
ty both IBMA: 75-34 and IBMA. ae 
35, denying an. Application for Re- | 


view and. Petition. for Modification 


: Respectively must, be affirmed, 


. | ORDER ~ | 
“WHEREFORE, “pursuant t6 the 


_  githiér ity delegated'to the Board by 
the’ ‘Secretary’ ‘of the Interior (48 
o CFR: 4.1(4)), It Is HEREBY 

Becta that ‘the Judge's de- 
‘above- captioned . 


“the © 


: FURTHER ‘ORDERED that ‘the 


| : . stay - of enfore cement. Is. oe 
po NATED. oo 


LO E. ae. ace 


of. hie f Admin nistr 0m i wie. | 


We concur: : 


Day ‘Doane ae 
Administer ative: J udge. 


" 286 Howarn 7 ae BERG, Tr. R., 
A iternate Administr ative. Judge. 


-BASTERN ASSOCIATED. COAL, CORPORATION, 
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DECISION’ | aa 
: November oA 1974 + 


IN. THE MATTER OF BAST 


» ERN. 


ASSOCIATED | (COAL | 
“@ORPL 6 = 


"Applicant / Petitioner. 


7 Application for Review Docket No. 7 
_HOPE T3448. ae oe 


Petition. dor: Modification; Docket: 


No.1 M ic pas (CBeystine No. 4) Mine, ; 
et ad. Je og 


These iam ieias were. Peres oe 
by Applicant/Petitioner (Eastérn) 
pursuant to the provisions of sec- 
tion 105 (a). eon of:the Federal Coal 
Mine Health and Safety Act of 
1969, 30 U.S. C. § 801, et seq. (1970); oot 
for review of: Notiee of Violation: _ 
‘No. 1 BEM,, issued. December. 11, .. 
1972, at. Eastern’s Keystone. Now 
Mine, charging:a violation of sec. ~ 
tion 75.802, Part 75 of Title 30, 
: Code of Federal Regiilations, and 
| pursuant: to the. provisions. of. sec-. 5.4 
tion 801(c) of the Act, for modifica-— 
ir Is ~ tion of the application of said Reg- 
ulation to. 
mines." 


‘SIX | “designated coal -> 


“The key ee issue int is the a 


at "y meaning and. application. ‘of ‘the 

: mandatory electrical safety stand- 
ard cited in the Notice of Voleion, 
Be 30 CFR 75.802. 


Section 75. 802 is a rr re- 


ae ee statement of section: 308.(b) of the. 
Ee Federal Coal” Mine ‘Health and eG, 
- Eve seventh. mine, the: Delmont: Mine, was ss 


_ 3 originally included in the Petition for Modifiea- A | 
tien, “and later stricken | a8 Motion. 08 


Eastern. ah 


a Safcty U.S.C. §868(b) 





Act, “30” 


- -(€1970), which. prod in ‘Pertinent | 


part: 


 High-voltage cirewits’ ‘exténaling’ under: 


es ground . and supplying portable, mobile, or. 
. ‘stationary high-voltage equipment’ shall 


— eontain either a direct or derived. neutral 


.. which shall be: grounded: through. a suit- 
able resistor at the source ‘transformers, 

. and a. grounding’. circuit, | originating.. at 

~. the grounded side of the grounding. resis- 
shall extend’ along with the power : 
conductors and. serve as a grounding. cons. 
| ductor for the frames of all. high-voltage 
- equipment supplied power from that cir: 


tor, 


euit: eee 


The Notes: ae Violation re oes 


a violation a the: above standard as : 


follows :: :: 


‘The 4160 Felt” civeutt: that: originated” re 
the Tams substation and. extends under- 7 
ground through Lester Air Shaft and. Seab 


Fork. Road: bore hole did not contain a 


proper “resistance, grounded. , neutral lo- 
cated’ ‘at’ ‘the source | ‘transformer and au 


: -grounding.’ ‘circuit, originating | ‘at ‘the 
‘grounded: side: of : ‘the: resistor: and whieh 


extended. -along. with. the. power. conduc: 
| grounding: circuit for | 
the. frames of | ‘all equipment receiving 
Se power from that circuit: was not provided. 


tors to, serve as B; 


t. There 1 is no resistance-ground- 


ed. neutral at the source, _trans- 


former. 


_ 2. There is no eeusaine: cireuit | 
from the grounded side of the re- 
sistor extending . along with. the | 


power conductors to serve . as a 
g grounding circuit for the f frames. of 
i al. equipment on the circuit. 
.. Contending that the mine was not 
in violation. of section 75.802, East- 
ern filed Application for ‘Review 
HOPE q 3-488. | 


7 ‘DECISIONS OF THE DEPARTMENT ‘OF THE INTERIOR oy 


[82 7 : 


aes as dive: -other~ mines > 
owned. by: Eastern: hhave.electrical: — 
~ systems awhich, are. substantially: the 
- game as. that .of., ‘Keystone . No. 4; 
- Eastern, chose: to. follow. an. addi- 
—tionals. alternative: -avenue . of: 2) ee 
proach and filed. Petition for Modi-. 
fication: M7 8-28... Prine ee ee 


The Mining Gnésreament oa 


‘Safety. ‘Administration. (MESA)? . : 
“source 
transformer” as. used i in. section. 1B : 


contends. that . ‘the term. 


802. means the. power transformer | 


which. is the source. of the current a 


entering the. circuit. Eastern’ con- 
tends that the term, “source trans- 


former” should. be interpreted. to oe 


mean the source. ‘of the neutral. 
“MESA takes the position’ that. all | 


equipment, including surface equip-_ ma 
‘ment, which is..seryed by a high- 
voltage circuit which at some point 


extends. underground. must be, con- 
nected by a grounding, ¢ circuit. to: the - 


resistance: ..ground: at, . ‘the..source ~~ 


transformer. Eastern, asserts. that 
“the. gre ounding circuit. required, by 


, section 75, 802 applies only to under- oe o° 


7 The two. basic. elements of this no- : ground equipment ¢ and has no. rele- 


: tice may be summarized as follows: 7 vance whatsoever to, surface. equip- : 


| ment. We aes, 


‘Eastern argues, - alternatively, 


‘that if there is a violation of sec-_ : 

tion 75.802, its existing electrical | 
“systems provide — ‘adequate safety. 
protection to warrant a modifica- : 


tion of the application. of the stand- 


ard to the mines involved herein. ~~ 
The International Union, United 
_ \.Mine Workers of America, which is. 

the: authorized Tepresentative of the 


2 Previously SBuxeau: ‘of “Mines. . 
18695 (July 13, 1973), ‘for transfer: of fune-— 


tions effective sed 16, 1973, 


See. 38 en _ 


295) 


Lp hg f4 - es aes La oh 


miners rg exaployed: at the six mines: in- 


Di “volveds. intervened . on -the -side. of. ; 
i MESA} in opposing’ the Application: Be 
for Review and. the ‘Petition for Ds 


| Modification. . - 


The cases were. conenlidgied A ies 
decision; and hearing and: were | a 
_ heard:6n March’? ‘and’ 8, 1973, at 

Arlington, Virginia. astern’ Ss pro- 
posed findings : and conclusions and. 
brief ‘were filed on May 14, 1973; the 

an Union’s counter-proposed. findings 
_-and conclusions and brief were filed’ 

. on June 18, 19735. and MESA’s-. 

~ counter-proposed: findings and.con- 
clusions and brief y were e not filed un- : 


til July 15, 1974. 


The: hearing reord includes a 
tensive testimony from expert wit-- 
“nesses .and’: detailed” ‘documentary 
evidence concerning: ae electrical 


Sr 


Wa modifications at. issue. 


_ DISCUSSION. 
eo The Application jor. Review 


| “Phe | issue in. the: Application 65 
ee Review. -proceedings i is a -matter.of. 
-_ construction - and nO ha 


. section 75.802. - 
“MESA and the: Uhidn: interpret 


the term “source. transformer” * in, 


section. 75.802 to-mean-a transform- 


er which. receives: electricity. and 
“transforms” it by- stepping down os 
or raising the voltage for transmis-: 
sion. to the equipment served ‘by the. | 


| = “a Although the standard (30 CFR. QS. 802 
and section 308 (b) of the Act). uses the plural 


“source transformers,” the term is discussed 


herein in the singular since: oe standard can: 
‘ logically . apply to. only. one 


« former” at each cireuit. at issue 2 here. ee 


i BASTERN ASSOCIATED. COAL: CORPORATION | . A 
Tine: 26, AGTE OY ee ee 


“transformer?” a8 
WB: 802..means. ‘the “source”. of the. .. 
- neutral, not:the. power source. By, 

: this, Eastern means that, its, zigzag- 3 


“soliree™, -transformer? 
ee of the Regulation; 


“source - trans- {4 


ccireuit.. Lf this interpretation, is cor: ae 
‘rect: Eastern, is in violation. of Sec-- Z 
tion. 0. 802 because the transformer, * 


ae ceives ‘the high. vial Itage sae pea 
forms” it. (steps: down, the voltage) 


is: earth-grounded.. “(not | wire-, : 


: grounded) ‘and the electrical system - 

_ does not have a- ground wire circuit — 
extending from a.ground 1 resistor at 
the source. transformer . to. | 
| frames: of the equipment using the 
; circuit. | 


_ Bastern. contends that a “source: 
AS. used - in. section. 


transformer, described below,. isa 


c 


i 7 ve The Figeag ranaforingr i 


SESS AE Sagat OP oe cab abs. on Nast : 
Hae 4 aad 


ENNibit: A isa’ ‘simplified: one: a te 


a ; schéniatié generally depicting the: — 
. thrée- -phiise: high-voltage’ distribu-' a0 
tion’ system’ used at the: six’ ‘mines, _ 
The overhead transmission: Tine én- 
‘ters the main ‘substation: transforin- . 
on (which MESA contends is the - 


“source transformer’’):.. where: the 


; voltage i is. stepped. down. from. 48,200. . _ 
-. volts to.4,160 volts.:. : 


After leaving thé scsindairy Side’ 


| of the main substation transformer, 
| the 4, 160, volt over head transmission - 
line serves: two. separate surface 
facilities, Vlny 


the mine substation | 
and a tap. line to the ventilation’ 


fans. ‘The ground conductor. for all 


stationary surface equipment isthe 
earth. ‘The metallic frames of the <3 


‘the. oy 


within. . .: the ale 


"DECISION s OF THE 


802 


. ei face tans are Sart grounded: | 
‘There is ‘no ground: wire ‘connecting 


station transformer. oe 


iss 


er from the cable: 


The clear. aay es of, the 


ee expert. ‘testimony establishes ‘that - 
ing. a main transformer]. 


. ‘the zigzag: transformer i is not a'pow- 


er ‘transformer as‘used at Eastern’s. 
mines; but.is.used. simply te.derive: 
"a neutral for: the ‘cireuit. enibering 


underground. oe 
The an of Dr. BB, K. 


-. Stanek, one of Kastern’s switmesses, " 


Was as follows: 


vs UDGE FAU VER: 
ly used for and pees in this: case 


what is it used for? ‘ 
THE WITNESS: For this case, atts. 
a net- > 


: used for the purpose of deriving 
tral and therefore the conductors in the 


ae windings. are. “made ‘small intentionally, 
_ because there is not going to be a: lot of : 
ee current flowing thr ough, an, 
cite oneal UDGE FAUVER: As it, used. to. trans: ° 
form voltage? 
cae THE: WIENESS: In this application 
a. its: not.” 


‘DEPARTMENT. or THE. INTERIOR . 


_Hastern),,: 


resent. a tr: ansformer. 


Whati is it ordinari- 


ta 1D. 


5 UDGE FAUVER: 163 is not. Tk the jai: 


gon of your: profession would. “you: de- se 


: = gerib this as a transf e 
the stationary: surface’ fans" or the” ee a his a8 trans ormer in. mee use. 


mine substation ‘with. the. main  sub- | 


. THE: WITN pss: 


oo has. windings and core, I think E ‘would - 
‘ The mine. substation contains: the sin eall it’ ‘a! " transfornier. ee | 
.* zigzag transformer, which: derives 
the neutral, an OCB’ (oil ‘circuit’ 
| breaker). type 2, a jightning * ‘artes: 
tor, and a manual disconnect. switch 
| The: ZAQZAS ‘transformer’s’ dgtivad’ 
| 7 nevitral i is resistance grounded: at. the: | 
“3 mine substation, which i is located. at 
the mine ‘portal. The’ high- -voltage i: 
cable extending underground ‘from’ 
. the’ mine substation contains ‘the: 
three-phase power conductor and a. 
wire grounding * circuit, “which ‘is 
connected to the metal frames of all 
" equipment: underground: using pow- 


‘JUDGE FAUVER:: In, i tes 


“use, would. you: ‘Say that. it: was: furiction- co 
: ally. used..as a, transformer: ‘in, this’ case? 


aa WITNESS: In its. functional t use, | 
s being. used ‘to pr oduce. a neutr ‘al. 


3 UDGE: PAUVER! Whieh - would” ge a . 
would not be a transformer in. your. ‘OWT = 


jarg Fon? . 


THE: WITNESS; “In. my: own. ieee _ 
Ee oe 


it? S§ not being used. as a transfor mer, 


209, 210,) © 


‘Another: expert ines for. ay | 
ern, Mr. Donald F ioe Criste, its. Chief | 
Engineer, described _ the . nigzag: 


aes gee 


transformer as follows: 


.Q. (By! Mr ; : Boettger,. ne: for 
“This, As. meant to. represent, a 
transformer? [Reference made to a: SY m- 
bol on Respondent’s Exhibit A designat- | 


MR. ‘CRISTE: ‘This, is’ meant. to rep- 
A. transformer in | 
this case,’ and normally as “we consider a 


transformer’ S function. is to step down a 


the’ ‘voltage from one: transmission voltage 
to’: ‘Some ° pee utilization v oltage. (Tr: 
22.) oe od eaten aes oo. 

tH a PS Tr rr wa A: £ 


Q. Is ae substation. which con-_ 


tains the zigzag transformer] located. on, 
the surface: or underground? . 


MR.° ‘CRISTE : It is.on the surface. 


- This ig. on the: sur face. at the mine portal. 
‘It has similar electrical protection, ‘such. 
as lightning arr esters, disconnect switch, a 
OCB type 2—again an oil circuit: breaker ere 
to disconnect the power under various - | 
- conditions being. necessary or desirable, | 
natur ally under unwanted conditions of . 
faults, 


other -eireuits,. _ the. like—beyond 
the circuit: breaker then is connected to. 


a, What we would call’a zigzag trans-. 


‘Tn ‘the. sense that: it ae 


050 ge 3 


foe mer, 


: legs: of. this - transformer, 
tr ansformers we have did’ t. But in order 


to depict the aigzag effect. of. the’ name, 
it ‘shows: three’ legs: SO. ‘that’ éach leg: is : 
connected ‘to. one: phase: of: the: powér: Sys- 
‘tem: ‘That. establishes a. neutral point on: 
- that power system. A. heutral point, which. 
Ci as ‘the: name indicates, ‘it’s a center point, : 


a ‘neutral. -There’s no current flow out of ; 
ae spring, a fountainhead, “an. origin, the. be- 


ginning | of something. 
“ferent. or’ particular meaning: in the elec- | 
trical engineering profession?’ 0 
“THE WITNESS: A-source-in the siaee . 

trical.’ engineering 2 
source. of energy in. the. context. that. Le : 


~ $t, unless required. (Tr. 26.) 


- ~ Another expert wines Mr. J an 
ng Ww. Ely, Eastern’ S Dene Engi 


‘neer, testified aS follows: 


eae: transformer, ‘usually. has two wind: “se 

c ings and. it’s: used, either. to: step. up or | 
ae step. down. the voltage level. Now the zig- 
zag-tr ansformer. doesn’ t do this; The zig- © 


Z, zag tr ‘ansformer has a single’ winding. Tt’s 


Pe 


. - ‘Ralph. Rinehart, ‘testified that the. : _ 
- nigzag transformer is: not.a source 
- ~ transformer within, the meaning of 

Section 7 i 3. 802: 7 


oa UDGE FAUVER: 


the zigzag | ‘transformer 


802.: As: an. electrical engineer,’ 
have an opinion? =. 

THE WITNESS: I feel that the source 
trans sformer is the ‘source: of. power. 


J UDGE. FAUVER: Which means what? : 


oe ers... (Tr, 818.) 


‘he “preponderance: of the hat 


=e i shows. that the: Z1QZage 


“EASTERN: ASSOCIATED: 
| June, 26, 1975 


“it's 5. a. “neutr al’ deriving trans: | 
ay former and it’s shown depicted somewhat 
| in the configuration, it gave its name, Its. 
oe, windings are connected: in’a zigzag ‘fash: °. 
. jon-and it has: established a: neutral point,. 
in other. words, you: have: to. show.. three - 
where. other. 


trical. engineering profession. 
recognized by Dr. Stanek, Eastern’ Ss - 
“means, : 


ee “we've asked 

every node else in. this. case except you, ee 
believe, do you have an. opinion whether ee 
is the’. source — 
-. transformer: within the: meaning of TB 


do: “you: se ee 
you cons sider one. of. the functions of the 


transformer is to. pr ovide’ a neutral. path 
IT guess you. could. consider this. “whole . 


THE WITNESS: ‘The 1 main transform : former. pits 
It is. ‘significant. to note that. Dr. 
Stanek recognized that the. power — 


“transformer is the source trans-_ 


Se BO 


COAL CORPORATION 


transformer ised. by astern: is see oS 
a true power, or. source, ' ‘transfor mer 
‘within the principles of ‘the elec- 


As : 


witness, the. word ‘ “source” 


oe source of ener ey 


‘JUDGE FAUY ER: “There. Was. a ee fe 
| erence also. yesterday. ‘to the. meaning: of, 


the “word — “source” —if | “it has any. par- 


. ticular ‘meaning in ‘the. ‘electrical’ engi- 
neering: profession. Of course, a layman 
— would - think. of the. word . 


source: as. a. 


Does it have’ a dif- | 


. ‘profession _ means. a 


usually. use it. ‘So, it could be a generator, ; 


for instance, or. a source of. power. 


JUDGE FAUVER: Is tlie zigzag tr ae ia 


, former : as used: ini this ‘ ease, in your: ‘opin: Sse 
used for. a. Puarne AUTOS ot deans a 


Seis yt ee a RM Oe OME RS Ne Rg, lee cate ge Nea a ey 


nee equipment, is. . supplied. with? 3 - 
- | THE WITNESS : In ‘the: ‘ost’ asic 7 
ae or less pan MESA, ne _ senge’ ‘the ‘source: of” energy is” ‘the’ iene: . 
erator back at. the: ‘Power’ ‘plant: : PPB 
And when: souree eae 
ts used as. an: adjective to describe souree | ees 
transformer, where would. that. source be 
so Aiil this case, in your opinion ?. pees 


“JUDGH. ‘FAUVER: 


THE “WITNESS: At the. ‘switen yard, | 


above here. This. transformer: here, Sir. 


JUDGE FAUVER: That is the first _ 


tr ansformer that receives power from the 
: power line, is that right?: 


THE WITNESS: _ Yes, In. a sense, it. 


area: to be a: “part: of the. source. trans: 
(Er. 210, 211.): pe aes. 


304° - 


: ; former ind indicated that. hens is 
even, some doubt. that providing’ a 
| neutral is one. ba the. functions of a 7 


tr: an sformer.. 


ae -MESA. argues. “that. ober is, ‘no >. 
228 ambiguity in the. use ‘of. the ‘term 
~~ “source transformer” and that. the 
, statute. speaks clearly on the i issue. 

- A “source” means an origin, a start 

ing. place, and in. electrical | -engi- 
neering a source. of energy. A trans- 


| former ieee voltage. Eastern’s 


- of the Act, . 


The, obrigus: intent of oe 308 

| (by is to control and: ‘prevent shock — 
dnd electrocution’ hazards’ im high 
“sounds . 
_ transformer” is interpreted to mean . 
the source of power, 2.¢., the power 


voltage | cireuits. ‘When 


| transformer, the goal: a protection 


oe ENE 


pretation’ would: require the protec- ie 
tion where the operator | first has con-_ 


: trol. over the electrical , circuit. As 


- testimony in this case, it would not 


be reasonable to- sonsider the: power 

company’ s generating plant as the 

It would be» 
* equally unreasonable—keeping in - 
mind the intent of the law to require 
the operator to minimize shock haz-— 
ards—to consider some point. well 


past the SORE! ator’s. power trans- *s 


_ source transformer. 


‘DECISIONS. OF. THE. DEPARTMENT: 


.OF. THE, INTERIOR - 182 LD. 


waist 


: genes as the place cs apply iis cee we 


trical safety standard. The operator 


: has no. control. over the generating - 
vi plant, ‘but the transformer that first 
receives: electricity from: the: gen- 
erating’ plant is fully controlled: by 
the operator: and is the logical point — 
at. which to begin providing protec-_ ait, 
tion. Furthermore, - no. characteris-,. ‘a 


tic of the: zigzag. transformer. has 


2 been: shown. that would render any- 
| thing but. arbitrary: its being viewed . 


o Sietby: toa high. wolthos cirenit nor: 

7 transforms - ‘voltage. MESA con-. 

tends, therefore,. “that, the, zigzag 

transformer cannot: be. a “source 

~ transformer” within the: meaning of. 
=. 80:CFR 75. 802 and section: 308 BIE) 


meaning oof the pertinent regulation = 
and statutory language. Jt is there- 


fore held thatthe main substation 3 
transformer, and. ‘not the zigzag _ 
| transformer, at Bastern’s mines is 


the tus transformer” within the : 


: B. Hallinan ‘Swf ace, F raclivies ie . 


, "Section wD. 803, ‘upon. “which Notice - ie 
of Violation No.1 BEM. Gs 19 /l /72) | 


was based, states i in parts. 


: High-voltage circuits. peer ‘under-- cis 
“of ground. and supplying portable, mobile, or. | 
from-shock and -electrocution .haz- | 


~- ards‘is best’ served)’ ‘sitice that inter- . be grounded: * #8 ~ 


stationary. high-voltage ie beatae shall 


Further’ on the section reads: 


* 2% for the frames of ‘all high-voltage 


2 | ” equipment supplied Soe from nan eir- 
“implicitly recognized i in the expert abais age Mae aha e 


cuit. 
Tien contends that this latiznage | 


| should. be. construed to apply only : : 
to equi pment underground, because 


the title given section: 75. 802, and. 


_section 308(b) of. the Act is. “On-. a 
derground High- Voltage Distribu- 
tion.” 


Citing 1. Am. ad Wbs Daly 
Administrative Law § 40, Eastern 


| notes: - 


9957 
re construction: which. will, yender 


or meaningless is to be avoided. 


. MESA. contends. that a, patethigdion. 
of the. statute to. exclude stationary 

- -surface: ‘facilities. from. its” “scope : 
would render much. of ‘the. section os 
| inoperptive, superfiuous and mean- < 


2 gle 


‘witness, substantiates this: ny 


2 aaa 


Qo (ME, Bakley): 
ieee R fault in thesurface, portion of. this 
-electrical: system. as. it: is now,. ovhat, effect, 


ae 
portion’ ? | 


A, ‘A’ line’ to ground fault would eause 
9 voltage: to: appear ‘on the’ ‘fr ames of: ma- . 

“chines: that; would not: be: in: excess: of: 100 7 
the. wo. obin ‘ground . ds. 


volts. assuming: 
achieved... (Pr. 167. De: 


| 


Fhe: évidence ree ee at ok 
= the six ‘malnes}, the: cae Eaee high- 7 


i voltage equipiment.i AS. interconnected 


“equipment by the sathe power. sup- 


‘ply. In essence the: circuits are arsin- | 
— 'gte circuit: originating from - the 
| ‘game step down: transformer. The — 
“existence of the zigzag transformer ° 
sinby the point’ where: the surface 


“power conduits branch off from the 


underground: power conduits makes 
“no inherent: cliange-in the relation- ; 


ship of the: voltage or transmission 


| patterns of the system. ‘The currel nt. 


passes. through | the zigzag trans 


former with no change. of. ‘voltage. 
: The existence of circuit breakers at: 


“EASTERN ASSOGIA'TED (COAL CORPORATION: 
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= any 
oes part: of a statute inoper ative, supenducns, ; 


“Deetor, if you: a-dia 


f) 808. 


the ; rigrag ‘does not isolate the ci : 


| into 2 a jeepers system j in case of an 
electrical fault.in the surface ¢ equip-_ 
ment. As MESA’s expert testified : : 


“Q. (Mr. Backley) : “T think it’s faiviy 
clear,” ig’ qe not, Mr. Rinehart, that’ ‘the | 


pax ticular: circuit : Or. system. at Koppers- 
en ton: Noi ae as® described - in :Petitioner’s 

oat each, ° of ‘Eastern’ S. mines. in a Exhibit A, does not. have. the grounding 3 
a wire for the: surface Dor tion, ds. that not 

correct? | | 


- cilities: may aie in. an’ elevation” 
Lori increase 1n yoltage on the frames - 
of .underg round equipment, . The ca 
testimony « of Dr. Stanek, Eastern’ S- 


avs 


MR. (RINEHART: “Yes, te Tats 


Net a 


OQ: L seé, “What! affect: if° any, “66s ‘this 


‘have on the overall system. assuming | Bt . 
uy in the :surface. portion?» fics Ge 

Tl ae Anytime a: fault. occurs ;ou, the sur- | 
: : face: “it. directly affects the. underground é 
‘a grounding eireuit in. that the. grounding 
Gireuit: underground. is ‘connected: to ‘the ae 
if any, would. it have on the underground ve 


grounded side of the resistor, which the 


favlt: cur rent that awould: flow: under fault 
conditions: (On: The. -cireuit.. would . come 
. through: .the- ground. field at. the. source 
transformer, which. would elevate the’ 
frames of the equipment: ‘underground: * ° 


Q ‘And when: you’ ré speaking’ of elevate. 


“ing thé! ‘frames; what oa does! that 
P mean? be ati s a Sete PS ar ae : 


AL That means. that: cere: would. es a 


| voltage appearing on the frames Of the | 
-with the‘underground.high- -voltage ‘A 
a one 2 probe c on the frame of ite. equipinént, : 
put it to earth, ‘put’a probe: in‘there, you 
“Would get a voltagé reading. ‘The framés — 
of the equipment would be elevated. (Tr, oo 
728), do ars 7 


Sines alia: ‘On. cs ae facili: 


| “ties can result in higher. voltage ap- 


pearing on the frames of equipnient 


- underground it must’ be coneluded 
that the surface and. underground, | 
facilities at Kastern’s: 
‘the | same high- -voltage circuit. Itcis °. 

‘ therefore : found that. the require- 7 
“meiits: of 30 CFR 5 802 apply : 


Ss nines: are: on. 


to ‘Bustern’s surface, high- woliecs 


iy equipment as well as the. baat 


: grommd high- voltage equipment. 


pe Petition for Modification 


of. ‘achieving 


standard exists which. will at. all — 


times guar antee no less. than. the 


“same measure of protection afforded — 
the miners of such mine by such 


standard” or that “the application 
of, such standard to such mine-will 


| ‘Act).. 


a Basse ‘dubrite: chat it: ie a 
; “fandamentally safe electrical sys- 
tem at each of the subject six 

- _ moines,” | and relies upon. section 


75.801 | of. the ‘Regulations | as the 


safety touchstone” for evaluating .. 
? af its Petition for Modification... Hae, * Seo 


Section 7D. 801 provides : 


The grounding resistor, where requir red, 


the voltage drop. in the grounding circuit 


external to the resistor to not. more than. 
100 volts. ‘under. fault conditions. The 
grounding. resistor 'ghall be rated for 


-maximum fault current continuously and 


insulated from ground for a voltage equal 
to the ‘phase- se aa eae of. the 


- system. 


face) earth-grounding ~ system is 


_ kept at. a maximum resistance of 2 
ohms, no more than 100 volts could 
~. -reach the frames of the circuit... 
 -equipment (including underground = ¢ 


"DECISIONS | OF. THE DEPARTMENT oF ‘THE ANTERIOR | 


a 182 LD. bs 


“equipment) in ‘the event me a fault a & 
On this basis, it submits that its pro- ~~ 
posed system is equally as safe as — 
the wire-grounding standard i in 30 
CFR. 


| (a 
- Before the Seer etary may inodity. ‘ would meet the section 75. 801 “ob: 


the _ application — of a: mandatory~ 
safety. standard, Petitioner. must 
‘show, by a preponderance of the evi- 
dence, that “an alternative method | 
the result “of such 


75.802, since ‘both systems 


jective safety requirements” of 100. 


volts maximum oe a (Eastern’ n’s 
| Brief, p. 25). | i 


. However, aedtion. 75. 801 i isa sepa- eS 


2 rate: stander d forthe maximum risk 
~ of electric shock to miners, and it is. 
not. the same ‘standard as that in| 
volved in Eastern’s | Petition for 
: Modification. In this: “case, section 
~~ B01(c)~ 
method ee which” will - at. all 


result 3 in a diminution of safety to times - guarantee no less than the 


a the - miners s” a Section 301 (e) of the 


: requires a ‘an alternative 


same eee of protection afforded — 


the miners” by the standard in sec~ 
~ tion 75.802. a 
-MESA and the Wied. content a 
tliat: Eastern’s proposed system of ~ 
earth-grounding surface facilities , 
-will not guarantee at all times.an 


equal or greater safety. protection of 


the miners compared to the wire-° 
: ~ grounding: system required by the 
= “statutory standard (ie., ‘section 308. ‘ 
_°(b) of the Act and 80 CFR 75.802). 


ar - Snalt be of the proper ohmic value to limit : 


This issue between the parties boils = 


‘down toa safety analysis and com- — 
pa arison of a wire- ‘grounding system. 
vs. an. 
'(Eastern’s proposal). for surface 
“equipment. at the affected 1 mines. AS 
—_ indicated above, it is erroneous to 
| Eastern abate that if its oe - conclude that the systems must be 
_ judged equal for safety purposes if 
they. ‘both comply with section — 
5.801. Rather, the safety protection - 


‘afforded by section. 75.802 must. be 


-earth- -grounding | “system 


carefully weighed against the Peti~ - 


295] oo | 


> tiener’ S aprouned = “alternative 


| method” to see: whether Petitioner 
“ean. guarantee. at least: “the same - 


- measure: of protection” as 75.802. 


Before making this analysis, itis 
. dnsportant to note that. the evidence 
_shows that. ‘Eastern’s. existing: sys- 


tem has not achieved. a 2-ohm resist- _ 
ance level for surface facilities. 


oo Representative tests” by. MESA 
‘showed that various surface: facili- 


. ties had resistance levels far above : 

. 2 ohms, one as high’as 8.3 ohms. 
. Sueh figures could allow. a fault cur- 
.. rent on the frames-of. surface and 


an dereround equipment far in ex- 
cess: of 100 volts 1 in the. event of a 


rn surface fault. 


- Eastern, ipotieedes: that it. ‘haw: not 


7 achieved a 2-ohm’ level, ‘but submits 

that if its petition is granted it will | 
, Oe implement equipment changes. and _ 

new ‘procedures - to. achieve and. 

_- Taaintain a 2-ohm standard for its : 
7 earth-ground fields. 7 | | 


‘The evidence raises considerable 


- doubt: whether Eastern will be able | 
‘to achieve this. goal, since: the con- 


| ductivity of earth as a ground is 


a subject to variation by many condi- 
tions not: ‘subject, to control by the - 


operator. .The testimony of more 


than o one - witness substantiates this 7 


fact: er 
| -Q. (Mr, | ‘Backley) : 

grounding. of itself vary ?. 
A. (Mr: Criste, witness. for Hastern) : 





Does earth 


Yes, sir. It’s. subject to variation by many — 
Ss) conditions. oe. 
-Q. And what are “some of those condi- 


: ; tions, may I ask? 
to A. Moisture, contact: with the sround- 
ing. ‘rods. that. you. try, to insert into. rock 


= material. 
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. Q. Now, fie variance in’ the ground: ° : 7 
ing would do what, insofar as the resist: _ 
ance is. concerned ?' | os : _ 

‘A. It could change. (ir. 31, 32). o 
Q. (Mr. Backley) :-And I think the a 





question then arises whether or not the 
earth as a ground varies with conditions. a 
In other words «. 


. let me ask before. I 
forget it. Does it vary Doctor?. a 
A. (Dr. Stanek, witness for Eastern) oe 


“Yes. it does. (‘Tr.: 161-162.) | 


Q. (Mr. Rinchaxt, a 





_Backley) : Mr. 


are you familiar with the use of the earth. ze 


as a ground? | . 
A: (Mr. Rinehart, witness for MESA) 
Yés,. - Sir: 


—Q. And may I asic: you ao: you. i. 
an- opinion. as to the use as. [sic] the 
earth as a ground. of. the mine electrical | 
- systems that we’ re discussing? to 
_ A, As it’s been pointed tout] ¢ the’ earth ee 

is unreliable in the sense due to the tem- | 
perature changes, weather changes, sea- 
sonal changes and other things, that: it is. - 


unreliable. as.a gr ounding conductor, 
(Tr. 242.) - fe 


Grounding wire is more ener he 


-able than an earth: ground, a fact. : 
_ admitted by | Mr. Ely, 5B: witness foro. 
Suen ; 


*Q). (Mr. Widman, is for Marrs a 
Mine Workers. of. America): 


than the earth ground? | 7 
A ‘Yes, it. would be. more > predictable. a 
(Tx. 89.) 7 


Even if it were ound that a 9. _ 
ohm standard were feasible and reli- - 
able in an earth-ground system, a 
- Eastern’s proposal a7ould necessar- 
“ily subject the miners to ‘a higher: - 
risk of injury. Thus, the parties are. 


agreed that. the wire-grounding of _ 


surface facilities would limit a fault , 
current. (om the frames of the under- 
ground equipment) to a voltage — 


All tight... 
[I} would suggest the wire is more pre- - - 
dictable as far as the ohm maintenance ae 


. breakers _ are not 100% | 
- Thus, | if a. circuit breaker failed in 
- an. emer gency, the increased expo- 

sure time for a miner in contact: with | 


an a ae Ee i : : - 
fee Sra 4 e aye ar oe 


a than’ ins: Voltage that ‘would 


| : 2 a result af the earth. were, cused. as a 
ground . for: 
“MESA’s. expert’ estimated that. the 

- “eurrent’: ‘potential © “with a “wire-. 
gr rounding circuit would be a maxi- 
mum of-.50..volts. on ‘underground 
frames compared 1 toa maximum of _ 


surface: 


- 90 volts 11 earth:erounding i is used : 
and” a 9-ohm resistance. “evel” As. 

; maintained. Eastern’ S expert ‘esti- ; 
~ smated the maximum voltage poten- 
a: tial with wire- -grounding to:.be.85— a 
70 volts compared: to 90.volts with - 
Although’ ‘East- 
éern’s figures. differ’ ‘somewhat. from a 


| earths r ounding. 


ee 


2 nee of the reliable expert Paineay | 
-establishes -a. minimum: expected 


“differential of 40 volts: inthe ‘fault 


~-qurrent ‘on’ the’ frames’ of ‘cireuit 

equipment ; that i 18, 50 volts. poten- a 
tial for the:svire- -svounding: ‘system. | 
~ vg. 90 -velts for Kastern’s: phopeded | 


“ear th-erounding’ system. 


A differential. of 40: volts’ ‘Cantlot 
be said:to.be so-slight.as to: qualify. 
-.Eastérn’s proposal as one that “wall. 


“Ete: all” times” guarantee. the “same 


measure of’ prot ection” as the stand- 
card. provided. in. section. 75, 802, ‘Tn’ 7 
addition, the projected maximum : 
-exposure ‘time, (1.second). in the 
es Keystone 
: eee “West. Virginia. 3 | 
2 As a result of the i isstiance 5 af 2% 
. Notice” of Vi iolation. Now.1. BEM 


event: of}: a. fault. . under .. ‘Eastern’ 8 


; - proposed: system depends upon. its — 
3 “cireuit breakers ‘wor king effecti ively 

ie an emergency. “However, 3 ‘circuit: 
‘reliable. : 


Be fault. current could produce. a 


DECISIONS oF THE DEPARTMENT OF. THE 


‘facilities. | 
“fBastérit has failed’ to meet its bur-. 
‘den “of ‘proving! that: its. “proposed as 
‘electrical system’ will’ ‘aut all times . 
: guarantee: the saiiie’ tieasire of pro- 
“tection as the standard required by 
30 CFR" 1: 802, or that adiminution 
cof: safety. protection: would result. na, 
from. applying 't the ‘standard ‘to > its nag 
—_, a. er 


a; Bh NE 
item sheer ame 


2 INTERIOR 7 | [82 LD. 


Be dane gerous ly higtiay ial if ths fanalt fee 
| current, were 90: volts: VS. 50 volts. - 


- On’ balance, jt is. concluded. that: 


“FINDIN NGS: oF FACT. 


proposals and. arguments of counsel, 


I find that the preponderance ofthe © 
substantial, probative. and reliable a 
~ -evidence, establishes the, following | 
facts. fe 


LN Notice of Violation No. 4 BEM | 


“(19/11 /72) was ‘issued to Eastern 

“Associated Coal, Corp. for a viola- 
tion ot section, 
. Title 30, ‘Code ‘of Federal’ Regula- 
“tions, which is. a “republication of - 
; section 808 ( by. of” ‘the Federal Coal 
“Mins Health’ and’ “Safety: Act of © 
1969, 80°'U.S.6." §'868(b) (1970). 


75.802. “of Part, 75. 1 


The ‘notite® of violation, issued tin- 


‘der’ section : “104 (b) of ‘the’ Act, 
; charged a ‘viola tion - at ‘BRslsrn’s 


No. : 4 Mine, Raleigh 7 


(12/11/% 2), Eastern filed. with the 
Office of Hearings and Appeals an 


: Applicati ion for Review in el 

“ance with ‘section 105 (a) (1) of the: | 
“Act. This yy a is designated 
HOPE 3-488. 


‘Having considered the testimony; ~ cs 
‘the. documentary. evidence, and the. ° 


Nos. 2, 


age Bees fine tt 


3 ‘The cena ailaud at’ ext, 
—ern’s: ‘Kopperston: } Noid: ‘Keystone 
“Nes: ‘2 and 8, Federal No. :1,: and 
sie oanne Mines’ are ‘similar. to. the’sys- 

“tem ‘at Keystone No.'4all havirig 


| - three: phase ae connected ‘power. 


ECHES eee 


| oo - : 
“de Dsl te thie.’ ‘similar “¢ 


‘plication: of section 75.802 of Part 


‘T5, Title 30° of the: Code: of Federal 
Regulations, said. petition: to:be con~ 


= sidered in the event that it is con- -. 
high- voltage conductors which feed 


the mine substation, pass. through By, 
zigzag or: ‘neutral: deriving . trans- 


cluded ‘ in HOPE: 48-488) that East- 
ern.is 11. violation. of section ‘75.802. 


The Petition. for Modification, des- 
ignated , Docket, No. M. 73-23, was am 
filed 1 In. accordance with. section. 301. : 
(c)of the, Act, ‘with - epproprinte : 
~ is 2 inatatied: pamarly” for the | pur- 
pose. of deriving. a heutral for. the 


| notice i in the Federal Register. | Pas 


cae Eastern’s- Delmont. Mine ¥ was 
: withdrawn. from’ the. Petition’ ‘for 7 
_motion OF 3 


| Modification | 
| Eastern. | 
6. At, aie pertinent times, ae fol- 


“upon 


bes lowing. conditions have existed at 
the. Xopperston , No. 1, ‘Keystone 
, 3.and 4, Rederal No. ale and = 


- J oanne: Mines, owned by Easter: 


(a): At each mine the SI urface elec- a 


4 trical. distribution system. and the 


ee ‘underg round electrical distribution 


“system are : interconnected and 


— interdependent, Pingeae 


(b) The.six mi nes snamed Ai nee 


ey phase Delta-Delta high- -yolt- 
- age-electrical. distribution systems. 


The, di stribution, system, applicable 


7 to. all six. mines, involves the orig- 


| ination. of. electr icity at a distant 
power source. An overhead. trans- 
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: Secerical: 
iz distribution | systems, Eastern’ also. 
- ‘filed; in “respect ‘to ‘those: mines, :a : 
7 Petition for Modification 6f'the ap- | 


oa é 


ae ee | re 
rad 1° 


mission: : Jin - qesneite. ‘by: cee 
phase. conductors high- -voltage. elec- 
tricity,18,200-volts, to'a. main sub- — 
station, transformer. where the. volt-: - 
age. is: stepped | down, to'4,160: volts. 
From the main. substation; the 4,160 
volt. overhead. transmission. line sep- 
arates and. feeds power. to a mine. 
-substation. (located, in each mine,-a 
substential distance from the main 


: which « are located: ae various 5 points 

(é.g., out tora distance of 4 000 feet. 
at’ Federal No: 1)... These surface 
facilities are. earth ‘grounded. The. | 


former ‘There. is’ no. reduction or 


transformation of electric, ‘power at 


power conductors: which | Zo “‘under-_ 


ground. A’ grounding’ wire ‘from the | 
underground | equipment. ‘Is'coh- 


nected tothe grounding’ resistor at 


the zigzag transformer, but there is. 2 
-no-grounding wire fromthe surface 
equipment, to the derived: neutral. bs 
_. the zigzag. transformer. ., ek 


The: ear thi is cused: as the oer, | 


eos uctor for all surface. equipment. 
“served. by. the. ee voltage. clreuit 


at ihe mines, | . — 
. A ane. wire is. yaieeds as: vane - 


: pee ‘conductor | for. all. under-— : 


ground high- voltage equipment Jn. | 


7 the. mines. 


9. Eastern’: S power system, at beach | 


mine, is designed to limit -a. fault | 
current. to. 50. amperes by. use- -of ae 
—50- peers pure resistor. — 


2 B10. : DECISIONS OF. THE 


oo 10. 1 the resistance in ‘astern’s 
a ene grounds ‘were limited to 2 
ohms or less the fault voltage, in 
the case of a. phase-to-g -ground. or 
“23 phase- to-neutral- fault, : would not. 
exceed 100 volts ‘on the frames: of 


; underground equipment. 


41. The earth asa ‘ground i is sub- 
oie ‘ject to. variation be many condi- = 
- . tions, a situation which can result in: 
a a change 1 in resistance rather easily. | 
12. Grounding wire is more pre-— 
: “‘icteble than an earth. ground in | 
; . maintaining the desirable tavo ohms: 
or less resistance at the mines. | 
“13. Grounding wire therefore of- nee 


fers a safer electrical system: than 


does the earth grounding aystetih, : 


proposed by Eastern. 


14. Eastern’ s existing’ elebbridal’ 
7 : distribution - | 
achieved a maximum earth-g round - 
resistance of 2 ohms, but. substan- a 


systems” ‘have 


tially. exceed that level. 


y reliable. - 


16. ‘ven’: assuming a 2 aie re. 
in the event of a 

7 phase-to-ground fault, on the sur-* 
_. face the standard. set out in section 

75.802 (Ze, wire grounding) would | 
_ result in lower voltage. on. under- 
ground. equipment — frames than 
would a: fault under Eastern’s pro- 

- posed. system, specifically, a-differ- 
_. ential of 50 volts vs. 90 volts. The | ; 


_ mandatory safety. standard, there- | tion of safety protection of the min- — pact 


ers at such mines. | ca 
4k “source transformer” within a 
the meaning: of 30 CFR 7%. 802 i isa. 
power transformer which supplies” oe 
power to the electrical. -cireuit it a 


| sistance level, . 


‘fore, provides a higher degree of 
2 safety than that pr oposed by East- — 
-. .ern. The same applies to a phase to 
= neutral fault. 7 oo 
iW. In the electrical | profession the | 


DEPARTMENT or THE INTERIOR, a : 


not. 


“1B. Cireuit. breakers a are 2 not 100% : 


qotd: source” | means: a source of 
energy. sete es 


48. As oe at Rasternis Ss imines, its’: 
‘vigaage transformer is not a source. | 
of energy, and is not a “source trans-_ 

‘ former” as that term is used i in the 

| applicable. regulation and statutor yo os 
“provision. ee: “os 
19. All statements. of. fact | in» nthe te 
: Discussion part: of this Decision are 
hereby incorporated herein, aS 3 Find- = 
4 ings of Fact. . - 7 


(20. All propaced findings. ¢ of faet 


i aconeiaiatit with the above a are her e- 
es rejected. — eo : 


CONCLUSIONS OF LAW - 


4 ‘The undersigned cree 


4 Ree: Law Judge has jurisdiction 
-over the subj ect matter and the par-. 
- ties in the above-cited proceedings. 


ie ‘Fastern’s. Kopperston No. 1, 


‘Keystone Nos. 2, 3 and 4, Federal és 
~~ No.1, and J. oanne “Mines all produce | 
coal. for: sales in or affecting inter- . 

| state commerce. . ao 


3. Under section 301 TG ioe the 
het a petition for modification may 
be approved only upon a determina- 


tion that an alternative method OX~ 
ists. which will at. all times guaran- a 
‘tee no less than the same. measure of — 

~ protection afforded miners by the 

| standard proposed. to be modified, (Ogee 
upon. a determination that applica- ae 
tion of such standard to the mines a 


in question: will result in a diminu- 


[82 LD. 7 - 


does riot: refer to the “source” of the 


. neutral.’ 
2 ee Os ce 7B. 809 anche to ‘al 
“surface equipment’on.a high- voltage — 
circuit: served by a source: trans: 
a former, if the cireuit also extends 
a underground. wee ees he 
win 6. "Ehe grounding eet requir aa : 
_ is by section ‘75.802 is required ee 
the: direct or derived. neutral: which a 


; ‘is: to be grounded. thr ough. a suit- 


Vases cable resistor located at: the source 


: tr ansformer: The: resistance er ound- 


2 ed. neutral i is. to be. located in oS 
proximity to the power source. © 

. 7. The Inspector properly’ con- 
~stiued. section 75.802, and Notice of 
| Violation No. 1 BEM (12/11/72) i 
Was pr operly issued. and is valid... 
“8. The ZISZag transformer at. eich | 
of Eastern’ ‘s mines involved herein. 
_-is not a “source transformer” with- 

an the’ meaning of. section 308 (oy of 


the Act ‘and 30. CFR. WD: 802... 
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“HaSby 4d incor por ated herein ¢ as Con a 
: clusions of Law. 


oenAll: proposed. nae ugh. 


law inconsistent with the above. are. 
her eby re] jected. ee cae 


ORDER 


_ WHEREFORE, IT Is ORDER- ~ 
ED that : : 


7 1. The Applicition: for. ere i 
“ain Docket No. HOPE.7 3-488 j is here- 
_by DISMISSED and the Notice of - 

_ Violation “cited” therein as. AF- 
: FIRMED. - 


“9, The Petition for Pa eR ae 


“Sa Docket: No. M 13-23 is Haute ae 
| DISMISSED. : % 


Guetta of! the ionic: | 


tds January 18,1973, temporarily — 

. restraining MESA from enforcing  - 
section 308 (b) of the. Act and 30. A 
“CFR 15. 802 at the mines named in vs. 
the Petition for frustamenued is’: ; 


he reb TERMINATED. 
-9. The Government has. met its es ¥ : 


oe burden of proving a violation of 30_ i 

* CFR a5, 802 as alleged 3 in Notice: Of? ee 

—.-Wiolation’ 1 BEM, dated December ee 
Dt, 1972." ee 

oe ADs Eastern has failed to meet its ak 

_: burden of proving that its pr oposed ge ie e 

alternative grounding'system willat — 

oe all times jest cen meas- a TEMA 298 

ure of safety protection of the min- _ 

ers as the standard provided in sec; | 

tion 808(b) of the Act and.30 CFR: 

45.802, or that the. application | of 

~~ such standard to its mines will-re-_ 

sult in a diminution of safety pro-. 

" tection of the miners Smployed? at. 

+ -Ysuch mines... : 

| 11. All Saclaane at: law in the : 

7 Discussion, nee of this Decision. are 


Soe Fauve: | ‘ 
_ Administre ative Law J — i 


EASTERN ASSOCIATED COAL. 
CORPORATION: | : 


Decided June 27, v4 - 1996 : - 


Appeal ig the Mining Enforcement oa 
-and- Safety. Administration (MESA) psa 


from a decision: ‘by Administrative Law : 
Judge J ‘oseph B. Kennedy (Docket No. 


HOPE 73-663), dated February 12, 
1974, granting an Application for Re- 

view filed by Eastern Associated Coal ~~ 
: Corporation and vacating an Order of 
Withdrawal issued pesenant to secti on a. 


33 1 Pee 


. Safety ‘Act: OL. 1969: Closure. Orders: oe 
Sate, . MESA. of the ‘accident ,inaccord-. 


2 vance. with section 108 (e) of the Act, 
and a MESA. inspector’ arrived. re 


_ -108(a). ied tlie’. Federal: Coal. Mine 
- Health and Safety Act: of pee het 7 


; ai “the Acts or 


Gaal’: ‘Mine. 


| Generally. 


| Vaeation™ or. ‘termination’ of: “A. section 104 

_ * (a) order of: withdrawal: by. MESA. does 
not: preclude. review : ‘of such: oder: where 

“ timely, application. therefor: is. made. pur- 


> suant to section 105 of the Act... 
| Be Federal : Coal: Mine. ‘Health 


ae “Admitistiative’ ‘Law: Judge® ‘exceeds 


his authority im ordering MESA. to,.cease 
and. desist , issuance of: SeQHOn: 104(a) ee 


orders of, withdrawal. 


7 APPEARANCES:, “Robert. W.. Te 
_* Eisdyy: Associate - Solicitor, ‘Richard. YY. 
= Backley, Esq, Assistant. Solicitor, and 
Robert A. Cohen, Esq. . Trial Attorney, i 
for app ellant, . Mining. Enforcement | : 
and. Safety. ‘Administration ;, Thomas 
| oz Boettger, Esq., for appellee, East- 
| ern Associated. Coal Corporation ; Guy 7 
ar Farmer, Esq., ‘ -for™ ‘intervenor, -Bitu- 
_ ° miinous Coal ‘Operators’ “Association. ; 


us OPINION BY CHIEF: ADIN: 


| ISTRATIVE JUDGE ROGERS 
. epg BOARD OF MINE | 


OPE CRA £I ONS. APPE ALS | 


~ Factual oid Prodéid wre 7 
ee Background | 


, The ‘undisputed: facts, as’ found. 
by. the: Administrative. Law J Judge 


"430 U.8.C. $8 80i-960 asa). ee 


"DECISIONS. oF THE, psvaiitaane OF THEE: INTERIOR 


: eae 
_ -Agfirmed’ in pest, and 3 reversed in . 
Health ‘aud i 


| yor 
“i Safety Act. of. 1969: ‘Hearings: Bawers. ; 
“of Administrative Law Tudges, : 


Re aus : 


GJ udge) ased., ona , stipulated ree- _ 


ord, are in pertinent oe as. A 


cake fatal Eon be sorident oc- 


-eurred..at, Eastern : -Associated.,Coal - 

: Corporation’ S:: (Eastern): ‘Keystone — 
No. 4 Mine at 7:40 pim,, April. 24, 
1973. Eastern: immediately, notified = 


titles 


the. mine. shortly. thereafter. In:the © : 
u- interim, -all. miners: “withdrew. from = 
the mine to. observe the traditional . 


2 hour: memorial. period... ae 
«Without: conducting an investiga 


“tion! or inspection, the: inspector: im- 

mediately issued'an Order. of: With- 

_ drawal pursuant’ to ‘section’ 104(a). 

of the Act: which stated'that: based 

upon. an‘: inspection: of: ‘the above 
thine ‘on ‘April 24,: 1973, the -follow-_ 
‘ing: condition. constituted an’ immi- 

| nent, danger?’ panes 


a track haulage tne. accident that. re- . 
sulted in a fatality: has‘ occurred at this 


“mine'therefore; this: Withdr awal: Order “ 
“as. issued: for. investigation purposes: ; 


On: the. following day; “2 MESA 


éonducted : aly investigation: of ‘the 
. accident, and'no' violations of the 
‘Act having ‘been. foutid; the: Order ; 
was modified to permit’ Sesumiption: , ee 
of mining: ‘opérations:. ‘Thereafter, — 
‘on J May 18,°1973, MESA’ vacated | 
| mo the Order, finding that the accident | 
was'not the result of any: failure on 
the: part of ‘mine management ‘to 

| comply: with the Act: or regulations. e 

' On May 2.0, 1973, Eastern: filed 
timely Application for Review of — 
the April 24 Order. ‘After consider- - 
ares | “ation: of a ' stipulated record, certain = 


ddcurientary exhibits, ana ‘oral ar: 


. gument, the Judge issued ‘his’ ‘dé-. 
cision on ‘February 12, 1974. Tn this’ 
| decision. the Judge granted East- 
—ern’s “Application. for Review, va-. 
~ -eated the instant’ Order‘ based upon’ 
7 his finding that it was'not premised 


on a Ainditig of imminent danger, 


a and ordered “MESA to cease and’ de- si 
= sist j issuing section: 104 (a ) imminent 
as danger orders of withdrawal in 


. similar circumstances where no pre- 


as vious ‘inspection takes. place to de- 


termine if in fact imminent dangers 


oo exist. It is‘from this decision and 
order: that MESA appeals to’ the . 
Se. Board. . 


° Contentions of ‘bh’ Parties on” 
© Appeal” 


| 0m: as MESA. keaffirnis: ihe | 
: position: taken ‘at: the: hearing that; 
its vacation ‘of the. Order. rendered | 
it: null.and: void: ad. initio, and that, 
~ the'd udge should-have dismissed the - 
7 Application for’ Review because :he. 
eae grant -no-additional:. ‘relief 5 
; there. “Was. nothing. to support 


: eal: ‘review.. MESA* argues - -that 


7 - sinice it-lidd, in-effect, Tescinded the 


-inspector’s finding of imminent:dan- 


ger and by its vacation of the Order 

was. not alleging: any: violation: of | 
the Act or regulations; there could. 
not. be. a section : 109. penalty pro: 

_ ceeding arising fromthe condition. 
cited in the’ Order, MESA: further 


a contends. that. Tt. finds. authority to 


| - “vacate orders under section 104(g) . 
. of. the Act: authorizing modification a 
to order MESA to cease and desist - 


i or termination of noticesand orders. 


: > ia; MESA contends “that. the 


- BASTORN: ASSOCIATED:. COAL CORPORATION. 
June 87, (1975 <e 


5 udge His” no- authority’ ‘to: issue. 


cease’ and’ desist: ‘orders ‘in: ‘matters: 


of MESA’s enforcement’: ‘policies. - 
and responsibilities t to issue notices ae 
‘and orders. — | a 
. Eastern | contends itae. ‘MBSA’s | : 
vacation. of the Order does not ren | 


on Fe or ee 


son tne it ee a a ri sent of e 
review of such orders,. if for no other a 


reason. than to seek. a Departmental oe 
' ruling which would prevent the im-_ 
“proper: repetitious 1 issuing of section ; 
-104(a) orders in similar. situations, - 


1.05 not based upon imminent. dan-: 


ger. The Bituminous Coal Opera- oo 
. tors’ Association (BCOA); appear- os 
ing. before, the Board as amicus _ 
curiae, agrees awith;. Eastern . and 
argues'that the use of 104(a): orders ae 
by MESA‘ mm eontrel situations such 
_ag. thigis improper under the NOt 
and, violative of the rights, of, oper. 
ators,. particularly inasmuch as the . 
Act provides.a. proper remedy under. = 


séction'103(f) for issuance ‘of-con- . 


: trol orders after. an. accident i in n the ar 


mine.. bl oi 
mgd cs eee Presented: 


_ Whether the J dee) Sed in ee -. 
ing’ to dismiss Eastern’s. Applica- : 


tion - for. Review of an Order, of 3 - 
‘Withdrawal where MESA had va-. 


cated :the Order prior. to the fling | : 


= such. Application. 


--. Whether the J nape ei in holes - 
“ing: that: MESA. lacks ‘authority. to 
orders» of e 


vacate. section » 104(a) 


withdrawal: 


Whether the J udge ie anthovity- | 


issuing section 104(2) orders for : : . 


ae 314 se DECISIONS or THE 


= 4 protective purposes in: factual situ: 
“ations: similar. to that presented i m 


2. 


Cr the i instant ease, Hs 


| Discussion 


a “iy Section’ 104(¢)" of ‘the “Act 
as, | grants MESA, as authorized repre- 
° sentative of the Secretary, authority 7 

to. modify or termanate any’section. - 

104 notice or order, except an order. 
issued: ‘under subsection (h).. This 
- Board stated in Reliable Coal Com- 

| . pany, at IBMA 50, 65, 78 LD. 199, 


207, 1971-1973 OSHD par. 15, 368 


oe (agtay that: 


notice has been. mistakenly ‘igsued or. 


- may be found, “without the necessity of a 
7 hearing, ' “to” ‘be fatally | defective6r:sim= 
_ -valid‘on.its ‘face;:such notice’ should, of | 
F course, ; pe: :withdrawn,., canceled;- Or: wl 
Gated at the earliest. practicable point in 
ae “the administrative process, notwithstand- 
ing ‘the fact that an’ application’ for ‘its . 
. — réview* may’ “gig0' ‘be’ ‘stibject’ ito: dismissal 
a  ¥; “Aid such’ cases: of. patent invaltty. 


gue fee 


; eal: it: is. ene within. the power. of an 3 

: Examiner. (or the Board). to issue rulings: : 
7 and. orders to bring about a prompt, just, 2 
~ and. practical disposition: of ‘the oes 


ye ** © (Italics added.) 
7 “Our language in’ Reliable; supra, 
oe lnc clear our opinion that MESA. 
may. properly vacate a section 104 
_ -(b). notices “however, we were not. 
eee, there required to, and did not deal 
~~ with the question of MESA’s au- 
: thority to vacate orders of, with- 
_ drawal or: the. operator’s. right to 
~~ review of such: vacated orders, or the 
7 ‘question of mootness aS Taised j in the : 
ee at CASe,. age Bote 
Phe’ raniocale or our. ne ee in 
 Reliable,.supra,. was simply that 


DEPARTMENT OF THE INTERIOR — 


‘where it. hleaeiy. appears “that a 


Tee LD. 


when. MESA vacates a notice ae vio- : | 

lation, it is giving the operator. all. 
the reliét it could’ obtain by. review 
of the notice, i.e., the issue of the 


time permitted for abatement. be- 


comes moot ;no violation i is. charged — 


and: no. penalty. can. be. assessed. a 
However, we do not believe this — 


same rationale i 18. applicable: to. with- oe 


drawal orders. issued. pursuant. to : 


section. 104. Section. 105 (a) of, the | ae 
Act. grants. both. the. operator, and 
_ representative. of. the. miners. the” ; 
_ right.to, seek review of any order. on ~ 
its modification. or, termination, is 


sued . pursuant. to section | 104. ONG 


“hold that this right of review. must : - : 
be safeguar ded and cannot.be frus- ie 


trated .. by. “unilateral. action. of. 


MESA. In the; instant case ‘vacation: es 
of the Order, as defined. by MESA, 
would: ‘deprive ‘both the: “operator Se 
andthe ‘representative of-miners of 


any opportunity tO" seek: Secretarial 


review ‘of ‘tlie-validity of a section 
104 swithdrawal:order: as: and: when © 
‘issued::or: the: validity . of. a” subse-: 


quent order’ modifying ¢ or ‘terminat: he 


‘ing ‘such Order. We ‘cannot | ‘be wat os 
mindful of the consequences: which ado 
flow from the issuance of an.order 
withdrawal under. section. 104 of the Fe 


Act, particularly: as seen in-the pro- 


visions: of sections 104(¢). and.110.° | 
of the Act,as well as'the immediate — ae 


loss’ of production to the operator, | 
whether or not. issuance of the order - 
was improvident. We believe such. 


~ action and any subsequent action by 

MESA with respect to that order, - 

. be-it modification, termination, or — 
vacation, is somes pursuant | (oe 

section 105 of the Act, cts ae review. open § 


Pee bk a 


| ist timely soug ght byt the operator or 


representative of the miners. We do 
| not hold that. MESA has no.author- 
> ity to vacate an order, for in-many 
_.. instances-this may. bs: the most-ex- -- 
peditious’ method: of accomplishing 
a desired result and it-may:in-many - 
instances be the. preferable remedy 
_ for the operator.. What we do. pols, 


= 4g that: MESA. by. “vacating? hae 


So, order may not thereby deny an. a . 


ator or representative of miners the 


“right of. review. of. the basic order 
or any. subsequent orders. Insofar as 


2 the right® ‘of review: 1s: concerned, 
vacating” an order has no‘more im- 


 plication:than the termination 6f.aii. 
order, For review | purposes, a va- 
cated, order is a. terminated. order,,: 
. In the instant case, since MESA-has. 
admitted’ that:no°imminent: danger: 
oe existed 2 at. the time, the instant Order 
oo. Wag, ‘issued, - 


tite 


: “reason. | n 
[2]: In Clinch field Coa: Con 


~~ pany; 3 TBMA 154, 159; 8 LD. 376° 
° OF8, 1973-1974. ‘OSHD par. 17 7,812. 
| (1974), we stated. that, CeCe oe this” 


ie Board does not have’ authority to 


interfere with: MESA as the en- 
ry - forcement arm. .of the. Secretary i in. 
its application of the informal as- 
: sessment procedure, > We have. more. 


‘recently - stated ne Eastern Asso- 


5 ciated Coal Corporation, 4: TBMA. - 


1, 82 i.D., 22, - 197 (41975 OSHD 


| “par, 19. OO4 (197 5), that an Admin-. 
oe istrative Law J udge does not possess — 
7 general supervisory power over the — 


_ EASTERN. ASSOCIATED COAL CORPORATION 
: Seune 2%, 1975 


e we. must. ‘affirm, ‘the, 
oS Fudge’ S- finding as. to: lack. of. i immi;. 
si ent danger and! his conchision’ that: 
the Order must be vacated for that 


an torcement setivities me MESA : 
This limitation of authority applies a 


equally to Administrative: Law a 


J udges and the Board. 


forcement obligations — of - MESA. 
Such prior restraint power ‘in the. 


‘ Judges and this Board would . res 
- quire some power to enjoin and the — 
concomitant authority - to. enforce: 
Such power or authority: has.not 
‘been given to the ‘Administrative a 
law. J Fadges or this Board. The Cx- 
tent of the Board’s authority is the. 
review of past actions of the en-— 
forcement arm, MESA: ‘Neverthe: 


less, it “must be. recognized that. a 


decision ° rendered , by the Board | 


wpon. review is final for the Depart: | 


ment and | as such. represents a Sec- a 
rétarial determination’ on the’ ques- tg 
tion in issue. 43°CFR 41(4) and 43 
‘CFR £500. It'ts tovbe expected that: 
such determination of eitherdaw-or 
policy would be followed by admin- 

_ istrative and enforcement officers: of 
_ this Department.unless changed by. _ 


rule or. by, subsequent. adjudicative <a 


decision.” Accordingly, ’ we hold that 
neither the Board nor the J udge has. 
authority. to.order MESA to cease” 
and desist from issuing. whatever. ia 
notices and orders it. deems neces- 
. sary and appropriate in. carrying a 
out. Srrcresment, A oa eau lie - 


7 er che Act. 
ORDER 


- WHEREFORE, pursiantt to ae 2505 
: authority delee sed to the Board by -.. 
the Secretary “of the Interior (43 
CFR #1(4))s IT. Is Bee . 


An: order to cease ‘and desist: im- hs 
poses a prior restraint upon. the en-- 


wb ae 


E : ORDERED that: the decision i in the: 5 
“ee ibove- captioned ” 


“case 


FIRMED in” “part 


ie a with the foregoing opinion. . ee. 


ee E. ‘Roczrs, Te 


F Tr ConcUR: ee Oy oh 


Diva: ee er 
- Administrative Judge, ae 


ee ATLANTIC RICHFIELD COMPANY 


bi 21 IBLA 98 
| 3 | Br ceee J wne 8%, q OF5 


Appeal, from ‘the decision “(GS-50 z 


determination: that. additional: royalties a 


O&G). of Director, ‘Geological Survey, 


affirming the determination. of. the Oil : 
and Gas Supervisor requiring: the ‘pay-, 
* ment | of. prejudgment: “interest, on: ; 


royalties. 


Affirmed... 


ce: Contracts: ‘Disputes aid Remedies: | 


Damages: -Measurement—oit and Gas 
Leases: Royalties ey 


Even ‘where: ae regulation, aud ine 
oil and gas lease* itself do. not. _specifi: 


| : cally provide. for. the. payment of prejudg- 
‘ment, interest on. foyalties | owed: to the. 
en United ‘States, such’ interest: may ‘be. im- 
i “posed by the United. States; equity. prin- 
- ciples may. authorize such | imposition. - 
- “Ao charge for such interest: may be im-_ 
posed” despite delays. in- ‘processing the 
debtor’ s appeals, where the. debtor - ais- 
: settedly. relied | upon: all earlier Depart: 


_ DECISIONS, OF THE DEPARTMENT, OF, THE INTRRIOR 


“FSS ARS 


| debtor’ s posture. 


and * RE. Le 


VERSED in “part. in, accordance ae 
'. Damages: ‘Generally—Contracts: Dis: 


~~ putes « -and Remedies. Turisdiction— - 
PD NE Geological - 


6 hie 1 Adminitrative J wage. _ Leases: Royalties’: 


ane ‘a On. and Gas Supervisor ot the Ges- . : 
| * logical: Survey. ‘has’. authority‘ to demand — 


3. Appeals—Geologival 


(82 LD. 5 : 


3 ‘mental decision whieh, paig ‘when fanen | 


out of context, would. tend to Support. the. 


Qe Contracts: ‘Disputes and: Remedies: 


oe and. Gas, . 


prejudgment interest: based. upon the fail- » 


ure of an: oil and:gas lessee to pay:timely 
as royalties owed. to the Government, despite ae 
_the fact -that the: Supervisor is an em : 


ployee of the Executive Branch. 


Survey——Oil 7 
and Gas Leases:. ovale and 


. Gas Leases: ‘Suspensions. «. 


Where an oil and gas ‘Jessee appeal ‘fvoud 
a ‘decision ofan Oil and Gas: ‘Supervisor’ S. 


are: due. to. the Government, : cand: simul- 


‘taneously . files. ‘a “request. for: “suspension 


of, the ruling, -which.. is. granted by the. 


: Geological Survey: “until, further. notice, a 
prejudgment interest: ‘continues to: ac, 
' - erne: during. the period! of the. suspension. 


This, conclusion is premised. on. the, doe: 


ha 8 trine that ‘interest is compensation ; for : 


aes in payment 


A. Canis Geological Survey—0il ae | 


‘Gas ‘Leases: Generally—Oil . and, Gas, Pa 
“Leases: Royalties. 


AO demand’ by the Geological Survey. . for 
“prejudgment, interest “for 
ment. of additional royalties owed. to the os 
Government — | 

forceable in the cour ts because it was not. 
asserted as a ‘counterclaim under - ‘Rule ~ 
18 (a) of .the Federal. ‘Rules of Civil | 


‘delayed, pay- 


is. not. necessarily unen- 


Procedure. 


APPEARANCES: Robert A. Dick Esq, 


Sohn F BR Akolt, = fa) Rex. Short, 7 


2 stan © 


; cedur es, 


t 


= ag, and Mantes i q "Fohasen, al Eg, 
Denver, ec oes appellant. 


OPINION BY ** 


“apuisats TIVE JOD GR 
2 FISHMAN | 


} rrrenion BOARD OF r BAND, 


APPEALS. 


: ATLANTIC ‘RICHFIELD: ‘COMPANY i 
June 30, Cie 


oc ae 


and. Gas: Supervisor (Supervisor), is 
Casper, Wyoming, - dated: Decem- 
ber 29, 1971, requiring appellant | to” 
pay to the United States additional 


royalties. in the amount of $A, 728,- 
330.08, which together with. the pre-- : 
sudgment. interest demanded,. age. 


gregated $6,864 ASG: 41... The: leases . 


o, for ihe additional payments were 


= *"Migntic Richfield: Coiapails Gp. 


= pellant) has appealed from the..de- 


cision of. the Director, Geological, 
d Survey. (Director), dated Septem- 
ber “3, 1974, ‘which. affirmed the ‘de 
termination * of, the Regional Oi. 


> oe 


art The determination of the Regidnal. Oil and 
Gas: Supervisor, : ‘in. pertinent portions: is: seti 


| forth below-: 


2 “We have " detbhininéat: ihe. ‘amount GE! aa 
- ditional’ royalties’ which had: accrued: as-:of: 
March 31, 1971, on: each of. your. Lost; Soldier, 


i; ? 
oil ang gas. ‘Jéases, including ‘those which were 


. the: sabject. of the’ ‘litigation : and? four: leases: 
which, “althongh not specifically, made. Beene 
to that litigation, come. within ‘the. same Soe 


your. . adjustment: a oveliy, accounting 


to thé United Sass are as Sollowis 


| ; _ Cheyenne: 


029680(a)" 22st es - g2: 247, 373: 08 
«065546. aaerer a 2, 474; 587, 88 
a: 063724 (ee ot a eu 667. 95: 
“7 029680(B) lise / 242, 98 - 
2 0G5920 ee oe as BBN 6T 
Da OUOS4P a ee Te 8 
078819" Fe eenvesimamreaas Gre BT 

foe een $4, 728, 330. 08 


: “We find that the total amount of. money due 
Avith interest to: the United ‘States on. account 
of. those additional .roy alties, which had not 
been paid when due, is. $6, 864, 456.41, That 


. amount includes additional royaltiés due, to- - 
os gether. 


with interest. on-. the outstanding 
balance, which has been computed onan an- 


nual basis (on a monthly’ basis since November 
1970) at: the prevailing prime interest rate 


for each. period. Interest on all amounts due as 


of. October 31; 1970, has been computed begin-:. 


ning with the annual interest on ‘the additional 
royalties that had accrued as of September 30, 


oe 
no “additional royalties’. ‘accrued . in’ 
. this regard. after: March. 8I, 1971: ‘Our. findings’. 
as:to the. amount: of. additional royalties, due 


demanded © are: “Chey: enne - 029630. - 


(a), 029630(b), 068724, 065546, 
065920, 070341, and 078819, all cove. 


ering Jands.in the. Lost. Soldier — . 
Field, Wyoming: “Appellant: asserts: 


that the additional royalties: have 
been * paid’ to° the ‘Government. 


‘Therefore, oy, the, Interest, is at 
Issue. | 


i. oe 
rare 


The. sequence. oe yen. is. “gue: 


cinctly. Set: forth’ ‘Ine appellant’ 8 brief 


as follows!" es Be 
A seine ert ae ii creune . 
(a). Oil, and. Gas. Higupericces. letter . 


dated “November, 22, 1961, _recompnting. 


i561, “whieh was ne sovaley Balianies eduesiea’ 
in’ our ‘letter’'to ‘your: ‘predecessor * ‘éompany, . 
dated, November’. 22;:1961,‘and' hasi-been’ com.  _ 
puted on.an annual balance of. royalties; jena 


ren 


each year or ‘part: year. “That: interest has been | i 
computed through March: 2951971; the date: on, 


which: the Geological. Survey. received Atlantic © 


Richfield Company’ S tender : of its check in. 
the amount of the accrued royalties for. ‘which. 
settlement had not been made. : ‘Jntérest’ on 
additional roy ‘alties which ‘accrued during. the. 


period from November 1,” “L970, ito March 31,. 


1971, has been computed: on. the same . basis. 
through “December 1971. The. prime: ‘interest 


' rates prevailing during all periods: are taken’. 


from:a table secured from. the Denver, Branch: 
of the Federal Reserve. -Bank. Where the. rate 
changed within a calendar year, a weighted 
average annual rate was employed. ee oe 
Your check in the amount mentioned’ + abowe - 


($6, 864,456:41). should be made payable to the ~ 


order of the United. States. Geological ; Survey, 


and sent to. P.O. Box 2859, ‘Casper, Wyoming | 


$2601. Should you lave any questions’ concern-. 
ing the-amount. we have’ determined: to. -be:due - 


- to the United States, or concerning, our method » 
_ of computation, we shall be happy to. discuss, 


the matter with ‘you. a 


_ 2859, 


— 31 So DECISIONS | 


_ “and adjusting royalties on ee ee 

_ fromthe Madison’ and Cambrian Zones 
mo ‘underlying Cheyenne lease: 029680.(a). ‘and ' 
_. the Cheyenne lease 065546. (lands pened, 
-. in the Lost, Soldier. Field, Wyoming). 
|. ‘(b).° Sinclair Oil and Gas. ‘Company. ; 
 (Sinelair) predecessor ‘of. Atlantic Rich- 
roe field Conipany’ (Arco): appealed the’ Su 
pervisor’ Ss royalty. ‘computation to the Di-. 
filing its final appeal: documents: 


rector, 
2 on.or about Ji anuary 24, 1962.. 


...(e) On July 29, 1966, the Director, oe 
. Decision. GS-87-0&G, affirmed _ the Su- 
—_ pervisor’ S$ 


| ee of) 
. royalty. neg 


LD. 155. (1968) Vix 
tor’ Ss ‘Decision was, issued June 20, 1988. 


“(e): Sinclair, in: “October - 


‘mental. Decisions... 


“(f): On August 22, 4969, in tie above | 
referred’ to: action, Judge Bwing T. Kerr 
granted . , Defendant’s Motion _ for Sum- 
. mary. Judgment. which, in’ effect, owas. an 
affirmation. of prior: ‘departmental: Deci- 


\ Gas Co. 75 T.D. 155, 157 (1968). We 
face ; 


sions. : ? 
| -(g). ‘Tie « “aforesaid. District | 
Decision. was affirmed. by. The: United 


States ‘Court. of. Appeals, Tenth: Circuit - 
( decision dated October 13, 1970) Atlan-.— 
> tie Richfield Company, Walter J. ickel, 
7 Seerctary of the Interior, et. Ol.; 432 B, 2d a) 


o8e (10th ‘Cir. 197 0). 


“(h) Oil and’ Gas! ‘Supervisor's eae 
dated February 17, 1971, to Arco ‘com-. 


‘puting additional Antes pene as of 
a October 31,” 1970 ($4, 652, 13.58). 


oe) Arco’s letter of March 18, 1971, to — 
. Appellant further asserts. that. it 


would be “a miscarriage of justice” 


oe, OFee Fe Curtis, Geological Survey, US. 


oe of the Interior, 3 P.O. Box. 
Casper, Wyoming 82601, enclosing a 
. check payable to United. States Geologi- . 
“Gale ‘Survey in the amount of $4,652,873.58 
in payment of. ‘recomputed additional 


royalties as of October 31, 1970. — 


OF THE, DEPARTMENT 


further 


additional . 


1968, a 
"stituted an action in The United. States . 
District ‘Court for the District of Wyo- 
ming .( No. 5277-Civil) in which it sought — 
~~ Judicial relief from | the various  PeDart: 


r OF, “THE, | — , 


yee 


payment”. until | ‘formal pene: 
received. | tales 8 | 


“(k)- Oil aie Gas. ~ Supervisor 's ace 


Gated: December 29; 1971, to Arco.con- | 
- -stituting formal billing of the recomputed 7 
royalties as of March 31, 1971, and the 

- initial demand for interest in the amount: 
of $2,141, 126.33, computed at prime. Ane & 

= terest rates. thr ‘ough ‘December 1971. | 


~The: ‘controversy. as. to the pro- a 


priety_ of additional rentals had. its 


| (a) ‘Sinclair: ‘appealed | the Director i. 
8 aforesaid. Decision. .GS-87-O&G to the © 
a8 Secretary, ‘whose Decision. (A-307 09-75 
affirming: the Direc- - 


genesis. in a letter. from the. Super- 


visor to appellant’s: predecessor in 
. interest, ‘Sinclair Oil and Gas Com- - 
pany | (Sinclair), 
ber 22, 1961. ‘That letter advised 

Sinclair. that, the. Supervisor had 
been instructed. to. recompute: the | 
~ royalties: on ‘production | for the pe- 
riod: of - April. 1, 1948, to. Septem- 
_ber™ ‘80, 1961:. The ‘tecomputation 
4 showed. that Sinclair owed the’sum 
| of $3,209, 763.90 in “additional: royal- : 


dated Novem- 


ty payments: ‘See. Sinclair Oil 


now am to. consideration of appel- 


lant’s statement of reasons for its: 
appeal: to this Board... Zui ae | 
| ofa, Appellant © ‘asserts ‘thats ae ae 
though the Dir ector conceded that. a 
‘no statute or contract authorized — 
the Supervisor to demand: interest, — 
the Director erred in determining , 2. 
that equity principles. justified the 


Supervisor’s demand. for interest. 


to ‘demand interest. in view of the 


fact that appellant and ‘Sinclair Fae 
had been seeking’ administrative ap- | 
: pellate. and Judicial construction, of | 


5 a EPs oer 


letter’ dated: ‘Atsireh 28, 1974; to. ee. ee 
turning the. March: 1831971,- ‘tendered. ee 
‘payment, with instructions to withhold. 4 


8 BEBE ce ea 


_ ATLANTIC! RICHFIELD: :COMPANY ete 


ta : 


Tune. 80, 1975 


io iba Mineral Teashiip ‘Nat’ on an issué : 
which the Department. ‘itself had. 
: recognized in Richfield Ol ‘Cor "D. 5 BP 
62 LD. 269, 203 (1955), ig as “sus- - 


2 The -issue. in Riehpiela ‘ig: dexerthed ‘at. 62° 


na D. 272-74 as follows : 


“In support: of. its: ‘contention’ ‘that ‘produc.’ 


tion from the zones here ‘involved is subject: 
to the, 12%. percent: royalty rate ‘under item 
(1) -of ‘section. 12, ‘the appellant ‘asserts that 
although these zonés: are within. the ‘same: 
horizontal limits as are zones which dre known 


to have: been ‘productive’ on. August ‘8, 1946: 


_ (the ‘Old upper’ and ‘Old lower’:zones referred. 


— to. in the Acting | Director's determination), 
-- the zones hereunder consideration are situated 
_ below the yertical level:of the: ‘productive limits’ 
> of: the Old upper and Old lower, zones and are. - 
totes ‘percent... 
royalty rate as: provided. in item (1). of. sec: .. 
. tion 12. “The. appellant . contends. that ‘the... 
Acting Director's failure to- grant the 1214 ‘per, 
cent: royalty rate as: to the zones involved ‘in’ ~ 
this appeal indicates that the statutory. phrase. 
' ‘productive. ‘limits. of any “oil” or. gas. deposit® © 
_ in item (1):, of section: 12 was: ‘coustrued: by. 
. the. Acting Director- -of the: Geological Survey: to: 
“3G - mean ‘horizontal productive ‘limits of any oil 
Or gas: deposit.’ +: In other words;. the: appellant th 
asserts that the Acting Director has in effect 
: outlined: on. the: surfare Of the’ ground. the hori- 


therefore’ entitled to the flat’.12%4 | 


zontal: limits. of: .the: Old. upper. and ; Old: Jower 


_. zones and. has taken the position that: any oil _ 
and gas’ deposit lying within those horizontal: - 
“limits - must. be. considered ..to | be: within::the®, | 
es productive ‘Umits of the. Old, upper and Old: 
lower ‘zones even though the ‘deposit | is in an’: 
on entirely. separate: zone, lying | either: above .. Or 


below the Old upper and the Old lower. zones 
; and not ‘coming within the ver tical promacilve 
-’ limits ‘of these two. ZONES, et : 


The .issue on” this: areal iMerefore | is a 
_- whether ‘the. ‘horizontal limits’ ‘interpretation: 
-.. apparently followed: by ‘the Geological Survey, 
- or the ‘vertical limits’ interpretation: contended, 


for by the appellant is correct. 


“The language of. item (4) Of géction 12, ig . 


not too. clear. It, grants the flat 12% - percent, 
royalty rate to production from 


# * * such leases, or such part’ of the lands 


subject thereto, and the deposits” ‘underlying 


' ‘the-same, as are. not believed: to be within the 


productive limits of any oil or gas deposit, 
as. such productive - limits. ‘are found, by: the 
ecrerary. to exist on the. effective date of this 
Act * *. 


om Viewed: by itself, ‘this language ° ‘is. possibly 
Pos susceptible of the interpretation. advanced. by. 


7 the appellant.: 


-*On: the other hand, “particularly. 


vanced. - “by. 


.. deposits . 


; gta ee 
: viewed as: against the language employed in-. 


t 


ceptible” oe thé interpretation. ‘a | 


sed 


erred” in: ‘determining’ that: equity. 


principles. justified the Supervisor's 
: demand for interest. In this connec- 


tion, appellant points to the: four 


and one-half years. it. tools for the. | 

Director to. decide its appeal and. 
«the 21 months which elapsed be- | 
tween the time of perfecting 3 its ap- 


ba 


items: (2) and: (3y of ‘the same. sectiou, item’ 
(1). ‘is more. ‘réasonably construed: as the. Act- Be 
ing: Director has construed it. Both” items (2S 
and (3): grant: the ‘flat. 1214: percent. royalty. IP? 
rate to ‘any production * : ; 
gas deposit :* * * which is: ‘determined -by — 
‘the !Secretary to “be: a' ‘new.. 
language: plainly: shows: “that: in. ‘making a 
determination under item (2) or (3), the See. | 
retary: is' ‘to ‘act ‘only upon. the ‘basis of ‘de- 
- posits:’ That is, in acting: upon: a request under a 
either item: (2) or: (3) for a:determination «= _ 
that’ the-“flat: 12% - percent” ‘poyalty: rate. be 
_ granted. to: production from: a" ‘certain’ deposit; 

2 the ‘Secrétary: determines: only: ‘whether’ the:de-.. > 
posit: ‘in .question:. is a. new deposit. separate. | 
and. distinct: from any other ‘deposit previously ae 


* * from an.oil:or 


‘deposit.’ ee 


discovered: Et: ‘mecessarily follows: that if the: 
deposit . in: question. ‘is ‘vertically : ‘separated «. 


-eempne ‘language | ‘of iter ay is Maistinetly 


 atiterent:” Tt ‘does. not. éxtend ‘the. ‘flat 12%. os 
; . percent’ royalty: ‘rate-to. ‘production from a ‘de- 


posit? sit: extends “the flat royalty ‘rate to pro-- 


duction from ‘such Téases,‘or-such'part of the 
“ Jands ‘gubjéct thereto, and the deposits under- 


lying the same, as are: not believed ‘to: be 
within the ‘productive limits of ‘any oil or gas 
deposit’ [Italics supplied], as “such: limits 
existed ‘on August: 8, - 1946. ‘Moreover, it is 


‘to be noted that item (1) says ‘such leases, or” 


such part of the lands subject. thereto, and the 
underlying the: same; as. ‘are: not 
believed,’ ete. [Italics supplied.] It does not 
say ‘such deposits.’ The flat 12% percent roy- 
alty is.to be extended only to such leased Jand 


.as is not within the productive limits: of an 
existing deposit, and not to ‘such deposits .as 
- are’ not within the productive limits of an . 
existing deposit. Accordingly, it seems plain 
that the. Secretary is required: to determine. 

“only. whether the leased fand, or part.of it, 
lies within. the productive ‘limits Of a deposit’ _ 

ee ine existence: on. August 5, 1946. ‘This clearly : ; 


Richfield. pag oo 


“This * ’ - 


from ‘an‘existing deposit, it comes: within item. © 

(2) or (8) regardless of whether it falls within — 

vertical extensions ‘of the: Aoerontal limits ‘of _— 
the existing deposit.. Pg oh 


< for, item. (1);. 


820 | “DECISIONS 


peal to the Depertment: a theie ren- 


dition. of. the: ‘Department’s, decision, : 
7 Appellant also. points. to. the neces- a 
‘sary. time .. consumed ‘mM. getting a. 


a B43” (1939), is dispositive of 
“ basic J issue, s 


“Appellants ar rguments implicitly x 
recognize that even in the absence - 


i 
inate 


_. of statutory. or contractual author-. 
ity, interest may be. imposed where. 
_ principles of equity warrant such — 
ee imposition: qn. other: words, the issue 


CO nveys 


GFR, 1946: ed. 192; 82 (a) (3))- T: refer ‘to ithe 


provision. that. the: flat 1214° percent royalty, 


‘pate... shall : apply: to: “production: from: =‘ (4): 


| Land: determined by: the. Diréctor;: ‘Geological: 
= Survey, ‘not: to bewithin the productive limits; 
of: any. oil: or--gas::; aeponit on: eokee 8). TO4G.A 


| [italics: supplied: he aes 


“this ‘conclusion.:-That. is, 
. say that only where. the ‘leased: land ane: all 


_. the deposits: under lying 7%. are. not. within; the : 
; ‘productive limits, of. a ‘deposit. found to., exist, 
on August: 8, 1946, will. the. lessee. be, entitled : 


. to. the flat. royalty. rate: This. negates the. idea, 


would have simply. followed, the language used 


in items (2). and. (8) ;.that. is, item: @), would 


| have been worded. as: follows : 


- EThe. flat. roy -alty rate. shall tend tol (a) os 


| any production. ona Jease from‘an. oil or. gas 
. deposit which is- not. believed ‘to.:be within the 
pr oduetive limits of any ofl. or gas deposit, as 


~ such productive limits. are found by: the Sec. 
-. retary to exist: on the effective. date of. this Act, | 
Although’ ‘the’ legislative: history: of: section. 


. 12 is rather: incouiclusive, it. lends. support : to 


he ‘horizontal limits’ interpretation,’ * * # | 
8 Referred’ to. im appellant’s: bree: as Ve Cen On . 


: County \ Vv. United States. _ 


oF THE -DEPARTME er OF THE INTERIOR 


Pane. idea: ‘that: ‘the “‘Secretary:(ts oe 
- required, to. determine’ whether the leased‘Iand 
lies within the horizontal limits: of.any: existing. 

deposit. This. interpretation:is incorporated in: 

- the departmental : regulation : ‘quoted: ' earlier: 

. whieh Was,. adopted: shortly /after: :the enact=. 

ment: of the: [a]ct:of August 8; 1946 *(sees43: 


[82 LD: De - 


i “whiether ititerést’ is properly chinrge- 
able in the. case. at ‘bar turns upon : 


“determination whether: “such 


: dhhtge would be equitable. We look = 

_. judicial determination and suggests 
| that, Board af. County ‘Commis, — 
i -sioners. Vv. United, States, 3. 808 U; tom 


at the totality of the circumstances 


_ to ascertain whether they warrant. ._ 
oa the Smnposition, of. ‘Propidgment. in- : 
the : - 


terest. - 7 beet 
“While it is. ane hae: in ‘Richfield. . 
O08 Corp., ‘supra at 273, the Depart-. 


ment’ stated, that. “wiewed. by tiself, 
this: language | is possibly susceptible — Be: 
of ‘the interpretation, advanced by 
the’ appellant”. (Italics supplied), . 
the Department discussed tn extenso 
the ee reasons which inipelléd ao 


: thoritative ss definitive opinion. ‘on: = 
the issue in. Richfield, limned by the . 


highest legal: officer of the Depart- : 
‘Hent 3 in 1955. “Appellant’s ‘purport; | 
ed-reliance oma: ‘phrase; taken out of. _ 

_ context, and negated. -by.a subsequent Ys 
articulate and: detailed disctission;Is 


a weak® ‘reed, on’ “which: to ¢laim re-. 

- “The inclusion :in item. a. of. ‘the: pease : 
‘and -the: deposits. underlying. it? also bears: out 
item::(1) « seems™:to * 


: Hance. ‘This is: particularly. true in 
the light of the fact that demand for 

the additional royalties’ was made to 
Sinclair (appellant's predecessor i in 
interest), on : November. 22, ‘1961 : 


that item.(1) applies. to leased land. where one °§ 
or. more. of the deposits, underlying the’ land. : 
have ‘been found to be in existence on August: 8. 

1946. If Congress had: intended. that. meaning oe 
it - would - seem , that: Congress 


peace 


‘issuance of Richfield. ae Cae 
~ Appellant’s sostnts t that the time. 
peers in obtaining appellate ad- _ 
ministrative’ ‘décisiotis and court re- 
‘view makes inequitable: the demand 
for: prejudgment interest. overlooks: 
a. cogent’. consideration. | 
could have p aid promptly the money — 


‘Sinclair ? 


for additional: royalties demanded 


_ by. the Supervisor on November 22, | 
1961, accompanied” ‘by oa: protest. 
4 pee against t such imposition. It chose not 


rs do. so, despite the olaaly. enunci- : 
| ‘ated, holdings. in. Richfield i in 1955. 
~~ Thus it appears that appellant. (and 
_ its, predecessor 1 in. intere st.)’ chose to - 
utilize. the. funds. rather than pay: 
.them tothe United States, based on 


‘the hope. that. the reasoned admin- 
istrative interpretation of 30 U. 8. C. 


the funds due it. 


_. Appellant. asserts that: Board of 
County Commissioners vy. United - 
States, . supra, is: dispositive of. the 

__ ‘threshold issue in its favor. That 
- case ‘involved the’ following facts : eG. 3 
an Indian allotment, by treaty stip- 

ulation and * ‘provisions. of. a trust. 
patent issued under the General Al- - 
= _lotment Act, was exempt from tax- 
ation so Tong as the United States 


r | ‘Shonld hold it in ‘trust. Over the In- 


Eee 44. CFR: 102. 10. elated: jn: oe ‘that: “Pre- : 
judgment interest should not be demanded or © 
~ collected on civil penalty. and: forfeiture claims: 4 
a unless. the statute: under which -the ‘elaim- - 
‘arises authorizes the collection of. such inter- __ 
ocest.” The interest sought in the case. at baris 


sought‘simply to recompense the United States ~ ni in. reliance on: afee patent given-under the 


: > and of the President of the: United . 

That regulation, however, ‘also provides, ce 
. | cases in. which prejudgment: interest is not 
mandated -by statute, ‘contract: or régulation, x 


- = for the use of funds due it. - 


the agency may forego the collection of pre 


judgment interest. as an inducement to volun- .. 


“tary payment.’ ” (Italics: supplied. ) Thus the 


_ regulations of: the General. Accounting: Office - 
_ implicitly recognize that prejudgment interest 
' may be collected. in'the discretion of the fed-. — 
eral agency to which the debt is owed; with - 
certain exceptions not. Sto in the: case 


‘at bar... 


Regulations adopted. ‘pur saan to, and: eoote 


forming with, proper. authority have the force 


_ and-effect of law. See Frank Allison, 3-IBLA - | 

817 (A971). A regulation must be: deemed valid - - 
: “t 1 bl i : 
ee “problem, those. specially entrusted with 


_ the intricacies of Indian law did not call oe 


. inconsistent with law.” Boske v. Comingare; 
LIT U. S. AOe 470. (1900). fs ; ; 


ere "ATLANTIC. ‘RICHFIELD COMPANY 
- dealers 5 Siene 80; 1995 


gress. 


: inter ‘est “in 


ie Sea 


‘dian’ S. enon the. oa of 
the Interior issued to: the. Indian. a 
_ patent: iin. fee- simple. which,’ later : 
“after long delay, the Secretary can-~ 
_celed by’ authority of an Act of Con- 
‘In the meantime ‘the fee. 7 
x patent: had. been registered in the 


, county: and, the county. authorities 
-§ 226(c) (1946). could. be success- ~ 


fully challenged. ‘It.seems equitable 
that the United States should: be re- 
7 compensed for the oes of the use oe | 


in reliance. upon it, had collected 


‘taxes. upon the land. Thereafter, the 
United States i in‘an action.on behalf 
“of the Indian recovered a judgment 
- against’ the county. for the amount. 
of the tax. ‘payments with interest. 


Phe Supreme, Court, reversed. the 


DipizictC Court: decision, stating in 
pert: 


ae “Assuiathg, however, that: the law as: to = 
governmental actions based 
upon quasi-contractual. obligations. be : ap- a 
plicable, the United States: must fail here. 
“The cases teach that interest is’ not: re 
“covered according to a rigid theory of — 
‘compensation for ‘money withheld,-but is 
given. in.: ‘response to considerations of 7 
fairness. It is. denied. when its’ exaction. 
would be inequitable. United. States v. 
Sanborn, 185 U.S. 271, 281; i Billings v. 


United States, 232. U. 8. 261, 4. the 
- Jackson County in. all. innocence acted 


States. Even after. Congress in 1927 au- 


thorized the Secretary of the Interior. to 
" ¢ancel such a patent, it. was not until 
1985 that such cancellation was made. 
Here’ is a long, unexcused delay.in the 
_assertion of a right for which Jackson -. 
County should not be penalized. By virtue. © 
of the most authoritative semblance ofle- 
. -gitimacy under national law, the land of 
_.M-Ko-Quah-Wah and the lands of other 
Indians: had. become part of the economy... 
of Jackson County. For eight years after — | 


Congress | had directed. attention to’ the. 


Sel 4 


Whatever may be. her unfortunate duty to 


. | ‘restore the: ‘taxes, which she’ had? every 
: “practical justification for collecting at:the - 
7 time, no. claim. Of, fairness vealls. upon; “her ae | 
also to pay interest for the use of, the me nt that. prejudgment interest may” 


. money. which she could: not have known: 


_was not properly hers. 


308. U.S. 343, 352- 53. (19889) . 


Tn. contradistinction to J ackson. 
in all innocence | 


County, which. ‘ 
acted in reliance on. 2 ‘fee, patent 


9 given under the hand of the Presi- 
dent of the United States,” appel- 
—.* Jant’s claim to bona, fides is vitiated 
ne by the Richfield Departmental deci-- 
gion in 1955 which established an in-. - 


“terpretation of the Mineral Leasing 


Act diametrically contrary. to ap- 
pellant’s  contention.. ‘Lifting -the 
.. italicized. portions. from “[oewed 
“by itself, this language'is: pore 


a Y 13 ‘ cia 


a “Jackson | County's, action “into: question. — 


: ks of. such: tnterest. 3 ( Statement , 


“of Reasons. at. 15. ). Appellant’s con-. | 


‘clusion . is predicated - on the argu- 


‘De. assessed only by. the. judiciary, 
‘that. ‘the Supervisor: is an. officer of 


: the ‘Executive Branch and not. in the : ae 


‘judiciary, and therefore has no. aus 
thority to impose prejudgment i in- 


| terest. Appellant’s basic: assumption. | 


‘is that only, the judiciary, may lm-_ 


| su sceptible of the interpretation : ad-- 


att en ‘ce! In reliance | on a@° fee 


+ pal tent given. under the hand of the © 
President * ae a OF The case at ‘Bar is: 

, further ‘distingnishable in. that:de- 
mand for. interest: commenced. only. 
3 after. the debtor was: apprised: of his ; 
obligation. ‘The Geological’ Survey 


at: seeking” ‘interest’ only’ for the: “De 
22, 


riod | commencing N ovember_ 
1961, the date, of its letter notifying 


7 appellant, of. the. additional royal- 


ties dus. ‘The Geological Survey ‘is 
| ne if seeking interest for thé Tt royalties 


wee Ft bee 


| “which. accrued. from 1948 to 1961, | 


2 by ‘10r ‘to. its demand. - 
aT Appellant sists" “that ae 


: * St ‘peryisor is without authority ip. 
a compute i interest ou ‘the. additional 


“pose | prejt judgment, interest, but it~ 
“points to no. substantial authority a 
ior its assumption, While itistrue 
‘that court, suit might be: necessary. to. 

é “enforce. the. “payment. of . interest; 
~ Government. personnel. administer- een 
Beicleg contracts: (an. oil: and. gas. lease j ieee 
) contract) may make a “unilateral 
determination” of interest * ‘ owed to 


“ment’s Jeases. for. .the: mining: and: ‘production .. 
a of potasii, ‘under ‘the ‘Potassium. Act of Febru- 
ary 7; 1927, 30 U.S.C. § 282 (1964): The’De-.- 
-partment’s interpretation : :waS: approved in | 
United: States v: Southwest: Potash Corp.,:352 — 


AR, 2d: 118; (10th: Cir. 1965), : cert. denied, ‘383 Ss 


‘42 


U.S. 914: (1966), and the ease was remanded to. 
~ athe: Distriet ‘Court..-of ‘New::: México - 
ite. dixections. to preceed : accordingly,” The action... 
had originated ‘in: the United: States District 
~ Court for the District of New. Meéxico.bya suit 
. for TeCOVery of: the. royalties. due: to the. United 


- with 


_ States.; After: ‘the .denial,.of the . -petition. «by 
: Bouthiavest .. Potash. for -writ:-of - certiorari: by 
-the Supreme. Court, attorneys..for Southwest 
‘Potash requested that the amount of royalties 
.. due the United States: under the: mining super- 
- Wisor’s, deter mination: be; computed as promptly 
s as-possible,- Interest..was--computed from: the 


date. the: royalty:..amounts :became due: See. - 


“memorandum ‘to Chief, Conservation Division, 
-Geological Survey,: from Associate Solicitor, 


west. Potash, 
“hOB * 


Division of Public Lands, dated. March’ 21, 


- 1966. Judge Bratton of.,the District Court 
assessed 
April..1966, under his-Judgment of Mandate 
and Final Judgment.,United States -v.. Sqouth--— 


. interest, .against,.. Southwest - until 


Corp. ORY filed | ABE: 21, 


~ vanced. by: the. appellant? hardly es BAS Uouiéwhat ‘similar. ase’ ‘to the. one Sat par ae 


3 a to: the interpretation | Of. the Depart--" ay 
= compas > swith acting “in: alk:innoc- 


The. Director’ 's letter 


"2 the Governmons, subject, to yevision 
» 0 an “the. discretion and. judgment of 


- the district. court.’ es Swartebaugh 


ie Mtg. Cov. United States, & 289. F.2d 
St, 84 (6th Cir: 1961). = 
The Director’s holding ae the a 
: delegation of authority to the Su- 
_ pervisor to make deter minations: of - 
~ royalty liability, 80 CF R. 991.8, in- | 
~~ ‘eludes authority to assess interest on 
eS delinquent: royalty. payments. ade- 
= quately disposes. of appellant’s con-_ 
trary assertion: and meets with our 
a approbation. We note,” moreover, | 
that the Supervisor’ s demands for 
_ unpaid delinquent royalties ‘and 
- interest therein have been ratified in. 
_ essence by the Dir ector’s S decision of 


September 3, 1974, | 
[8] Appellant. : ar gues | what ie 


unconditional suspension of demand: 
tor payment of disputed additional : 
‘royalties: effectively suspends — ac- 


crual of interest. This- suspension 


‘arose from a request by Sinclair: 
filed on . Decem-— 
12, 1961, with its notice of — 
. appeal t to. the Director from the Su-_ 
per visor’s determination. of Novem- | 
~ ber 22, 1961, that additional royal- 


simultaneously — 
- ber. 


ties were ie. to ‘the Government. 


‘ber 29, 1961, suspended the Super- 


os visor’s ruling ‘ ‘until further notice.” - 
did one. thing - 3 


- This - suspension — 
— only-—it relieved Sinclair of the ob- 


“a ligation to. pay the $3,209,763.30 


7 additional royalties ‘ ‘until. further 


notice.” In no sense did it purport 
to- relieve Sinclair (and its succes- 
2 Sg0r ani interest) from being liable for 
-f the interest. on the. money withheld | 


“ATLANTIC! ‘RICHFIELD COMPANY” 
Tune 30, 1975 “¥ ae 3 


ot Decem- 


Q from the Government & since 196 b. At : a 


that time, interest, had. not. been - 


demanded - from Sinclair, Interest 

“8. customarily. allowed. as: com-" a 
pensation. for delay. in. payment. — . 
Brooklyn Bank. ve O'Neil, 824 U. S. owe 
“697, 715 (1945). cae 
- Tn United States. v. Pastben ‘Air > ae : 
Lines, Inc., 366, F. 2d_.316, 821. (Ga ee 


Cir, 1966), the Court states: 
“Eb: is. well established that. a Saite sole: 2 


has had the use. of: disputed. funds fora -— 

per iod of time must. pay: interest on that me 

portion of the funds finally determined : 

_ to.-beloug to his. adversary. Eig, United. 

' States v. Royal Indem. Co., 116 F. 24 247, ° 

249 (2 Cir. 1940), aff'd, 813 U.S. 289, o i 4 


S. Ct. 995, 85. L. Hd. 1361 (1941). 


‘ The Court went on to point out th thst 
- even a ‘tender does not. necessarily. 
: stop the r unning: of interest. and dis- 
E cussed the: relative equities of the 
‘parties: 


[4] - "Appellant: aes urges that. 


“the. Government’s failure. to assert. 
the claim for interest by- way of 


counterclaim. in’ the declaratory — 


judgment action involving the addi- — 
_ tional royalties payable on oil pro- 
duction from the Madison and Cam- 
brian 
Cheyenne - 029630(a) and Chey- 
-enne 065546 bars reco very: of inter- 
~ est. ‘Appellant relies upon Rule ta273 
(a) of the Federal Rules of Civil ~~ 
Procedure. as the basis for its posi-.. 
tion and asserts. that prejudgment a 
interest. is a) “counterclaim” which oe 
_ must be. pleaded | or 1s considered he 
“waived. | 7 Dade: 


Zones under lying 


We are not per snaded by ihe eas | 


cited by appellant. None of them re- . - 
lates to the specific i issue e whether _ a 


leases. 


> oe prehudgment itierast,, ‘not. ‘counter 
— elaimed ‘in’ proceedings i in 1 the: fed- : 
~ eral courts, is waived. 9 
ee ei only» case. we Nee @ found: Lee, 
os wehitel is directly on point awarded 
- prejudgment. interest, ‘even though = 
not. included. in’ a counterclaim, 

; Mfg. Ce ve 
. Martin Bros. ‘Container & Timber 
am - Products Corp. 415 F. 2d 1058, 1064 : 
- ue Cir. 1969). i 


"y 8 oderhamn Mach. 


© Therefore, | Sutin! oe “the au- 
7 thority delegated . to. the: Board of 


DECISIONS OF THE DEPARTMENT, OF. THE: INTERIOR | 


eat Appeals by the canes of 
‘the: Interior, 43 CFR 4.1, the’ ah sacd 
: sion. of the, Director i is affirmed. $y 


SS aenick Pa 


. We « CONCUR:: 


even E. Flannrouns, ae ta 


Administrative J fudge. 


: Mier: ered | 
| Administrative J udge. 


- > u. 3. ‘OVERNMENT PRINTING OFFICE: 197 Be ee 


“182. ID. oo 


Administrative Judge . 7 
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3 e BASEMENT: RESERVATIONS: ‘IN? CONVEYAN CES: TO: ‘ALASKA 


NATIVE CORPORATIONS UNDER oe. 
ee ee eae otly 8, 19%5° *i49 . pane d Pea 


| EASEMENT. RESERVATIONS 
_IN'CONVEYANCES TO © 
| cy ALASKA NATIVE 
CORPORATIONS. UNDER | 
| ANCSA 


. “Alaska Taian’ aa Native. Affairs— | 
Alaska Native’ Claims Settlement Act: 7 | 


Easements _ 


Prior to the conveyance of any land pur- 
suant to the Alaska Native Claims Set- 
‘tlement Act’ (43 _ U.S.C. § 1601 et seq. 
(1970)) (ANCSA) the Secretary must 


make a determination of which public 


easements are necessary and the Secre- 
tary must reserve . those. easements in 
‘the conveyance. | 


The Secretary. has. authority ee reserve 
- public easements in conveyances. under 
ANCSA (48 U.S.C. § 1601 (1970) Ne other 


than those easements. identified and Tec- 
ommended by the J oint Federal State 


Land Use Planning Commission. 


The authority of the Secretary to reserve 
easements in conveyances under ANCSA | 
is not limited to those public easements , 
specifically listed in section V7 (b) oo 


85 Stat. 708 of that Act.. 


The Secretary is not limited to. reserva- 
tion of easements in conveyances under 
ANCSA which cross the. patented lands 


from one boundary to another. The ease- 
ments may .be for uses within the “Dave 


‘ented lands. 
7 July 8, 1979 
‘86880 a... 


_ OPINION BY DEPUTY 
SOLICITOR LINDGREN | 


OFFICE OF THE SOLICITOR 


| | M ay 23, 1976 
To: Tue SroreTary 


From : SoLIcrror © 


public easements: 


‘Supszct: Hastie Ree Gee 
eee ConvEYANCns ’ To ALASKA’ Na- | 
TIVE. CorPoraTions. ‘Unner | THE, 


ALASKA Native. CLaIMs. SEvrie-. : 


- MENT Act, Drecempmr 18; 1971 

. (85 Srar. 688—43 U.S.C. $1601 ss 
Bt Seq. —— III, ave age | 
ANCSA.. 7 


You have asked for. a , brief and 
concise description of the authority | 
of the Secretary ‘to reserve ease- 
ments under section 17 ‘(b) (3) of 
ANCSA. Since section 17(b) (3) is 


~ not the sole source of authority for 


the Secretary to reserve easements, 
the scope of that authority must be 
discussed in the context of his total 


authority. Section 17 tb) (1) ‘of .. 
ANCSA provides: | . | 


ae) The: Planning | Commission shall 


_identify public easements across lands 
- selected by Village Corporations and 
‘the Regional Corporations and ‘at. peri- 


odie points along the courses of major - 
waterways which are reasonably neces: 
sary to guarantee international treaty i 
obligations, a full right, of public use and 


access for recreation, hunting, transpor- i 
tation, utilities, docks, and such other © 
public uses as the Planning Commission. ~ 


determines to be important. 
(2) In identifying. public. Aasements the 
Planning Commission shall consult with 


. appropriate State and Federal agencies, 


shall review . proposed transportation’ . 
plans, and shall receive and ‘review state- 


ments and recommendations from inter-— 
ested organizations and individuals on 


the need for and proposed. location of © 
) Provided; That any 
valid. existing right recognized by this 


~ Act shall continue to have whatever right 
_ of access as is now provided for under 
“ Sseune law and this subsection shall not 


92 LD.No.7 | 


7 pace in any way to ) diminish or mit 


such right of access. 

(3), Prior to granting any patent. un- 
der this Act to the Village. Corporation 
and Regional Corporations, the Secretary 
shall consult with the State and the Plan- 
ning Commission. and shall reserve such 
public eHscnient® as he determines are 

necessary. a 


- The eine of this. section in: the 


Act by the Conference Committee | 


was the result of long and continu- 


ing expressions of need by many di-— 
verse interests during the considera- 


tion of a Native ear settlement. 


H.R. 10367, 92d Cong.; 1st Sess. 


(1971), as passed by the House, con- 
_ tained no reference to easemeut res- 
) ervations after the efforts to include 
a land use planning section were de- 
feated. On the other hand, S. 35, 92d 
Cong 


the Senate, did contain a land use © 
planning section in which the find- 
ings of the Land Use Planning 
Commission were mandatory and 


_ binding on the Secretary. Section ia 
(d) of that bill. provided ; 


(1) “AS a part of the Planning een ne 
sion’s review of land selections by the 


State, by Native Villages or by corpora- 


tions pursuant to section 24(a)(9) the 


Planning Commission shall identify pub- 


lie easements across such lands ‘aud at 


periodic points along: the courses of major 
waterways which are reasonably neces- 


sary to guarantee a full right of public — 


use and access for recreation, hunting, 

_ transportation, utilities, docks and such 
other public uses as the Planning Com- 

mission determines to be important. 


(2) In identifying public easements the 


_ Planning Commission shall consult with 
appropriate State and Federal agencies, 
- Shall review proposed transportation 
plans, and shall solicit and receive state- 
ments and recommendations from inter- 
ested organizations and individuals | on 
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., lst Sess. (1971), as it passed 
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the’ need 4 for and proposed location of pub- 
lie easements: 
. existing right recognized by. this Act. shall 


Provided, That any valid 


continue to have whatever . right. of ac- 
cess as. is now pr ovided for under existing 
law and. this subsection’ ‘shall not operate 
in any way to diminish o Or limit such right 
of access. | 

(3) Prior to granting any patent under 
this Act the Secretary shall consult with 


| the. Planning Commission and shall re- 


serve such public easements as the Plan- 
ning Commission has identified and rec- 
ommends, The responsibilities granted to 
the Planning ‘Commission under this sec- 
tion shall be transferred to the Secretary 
upon termination of the Planning ‘Com-. 


mission. 


The Senate Coane: seplged: 


the intent of that section as follows: — 


[A] major problem facing the State of 
Alaska and the Federal. Government in 
connection with the settlement of the 
land claims issue'and the gradual lift- 
ing of the administrative and Secretarial 
Order “land freeze” that has operated in 


- Alaska over the past five years is to 


develop a rational and coherent land use 


_ planning capability which will operate to 
_ preserve the environment and protect the 


public interest in the Federal lands in 
Alaska without, at the same _ time, 
frustrating the reasonable expectations of 
the Native people and the State to exer-. 
cise in a rational manner of the rights - 
granted to them by this Act and by the 
Alaska Statehood Act. 


s we k “ate sts 


This year, building upon the experience 
gained from two intensive years of con- 


‘sideration and many hearings on legisla- — 


tion to establish a National Land Use 
Policy, itis the Committee's view that ad- 
ditional actions should be taken to insure 
that the land resources base of Alaska is 
properly planned for and managed, — 
To achieve this goal the Committee has 


: adopted Section 24, Section 24 provides 
for the establishment of a Joint Federal- 


State Land Use Planning Commission; 
the creation of a North Slope Recreation 
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; and - “Transportation Gorridor. ‘and. the 
reservation. of appropriate public. ease- 


ments. These provisions. are discussed in 


detail elsewhere in. this report. 


S. Rep. No. 92-405, 92d Cong, ast 


— Sess., 84-85 (1971). 


The. ‘Committee ea stated, ia 
way of detailed discussion : : 


‘Section 24(d)—This: section details thé 


. requirement.that appropriate public ease- | 


nents. shall: be reserved under all grants 
and patents to insure the full rights of 
publie use and access. 

” Section 24(d) (1)—This supaeehion: di- 
rects that as.a part of the Planning Com- 
mission’s review of land selections by the 
State, by Native Villages or by corpora- 
tions pursuant to section 24(a)(9) the 
Planning Commission shall identify pub- 
lic easements across such lands and at 


periodic points along the courses of major - 


waterways which are reasonably neces- 
sary to guarantee a full right of public 
use and access for recreatiou,: hunting, 
transportation, utilities, docks, and such 
other public uses as the Planning Com- 
mission determines to be important. 

- Section 24(d)(2)—This subsection di- 
rects that in identifying public easements 
the Planning Commission shall consult 
with appropriate State and Federal agen- 
cies, shall review proposed transportation 
plans, and shall solicit and receive state- 
inents and recommendations from inter- 
ested organizations and individuals on 
the need for and proposed location of pub- 


lic easements. Any valid existing right, 


zecognized by. this Act shall, however, 
continue to have whatever right of access 
as is now provided for under existing law 
and this subsection shall not operate in 


any way to diminish or ao such right 


of access.. . 

Section. 24(d) (3)—This ¢ subsection di- 
rects that prior to granting any patent 
under this Act the Secretary shall consult 


with the Planning Commission and shall. - 


reserve such public easements as the 
Planning Commission has. identified and 


recommends. The responsibilities granted. 


ta. the Planning: Commission under this 


section. shall be transferred to the Secre-. 
tary | upon. termination of the Planning | 


; Commission. 


: Ta. at. 172.. 


The mandatory nature of the lan- 
guage. concerning the, determina- 
tions: of the Land. Use. Planning 


Commission was vigorously Op- 


posed by the House members of the 
Conference Committee and by. the 
Executive Branch. Thus, the entire | 


function of the Land Use Planning " 


Commission became advisory to the | 
Secretary? in the bill: prepared by: 


the Conference Committee, while - 


the Secretary’s authority was broad- 
ened to look beyond the Planning 
Commission and to make individual ’ 
determinations on questions con- 
cerning easements. Section 17(b) of — 
the Alosia Native Claims Settle- 

ment Act. as finally enacted can be 
outlined: as follows: The Planning 
Commission 1s directed to identify. 
public easements for a number of 
public uses and access functions 


which it deems to be important. In 


the process of doing so the Planning. 
Commission is to consult with ap- 


propriate State and Federal agen- 


cies and interested organizations 
and individuals. The Secretary of © 
the Interior is then instructed, prior © 


to granting of any patent under the 
Act to village and regional cor- 


porations,, to consult with the State | 


and with the Planning Conumission, — 
and then mandated to reserve such a 


'1he Gentareine Report states : ophe Plan. 
ning Commission has no regulatory or enforce- 
ment: functions, but has: important advisory 
responsibilities.” §S. Conf. Rep. No. 92-581, 


. 92d Cong., ist Sess. 36 (1971) (Italics added). . 
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— ables easements ‘ is he determines - 
are necessary. It is important the | 

. Secretary must’ ‘réservé those ‘pub 

= lic easements. ‘which “he déterinines 
are necessary.” Thus, the Secretary 


must first make his own determina- 


_ ‘tion, in consultation with the State 
-and the Planning: ‘Commission, as — 
. well as others, as to which public 


 éasements are necessary and should 


be reserved under the Act. The ‘Act’s | 
lmnguage “the Secretary * * * shall 


reserve” (Section 17(b) (3)) man- 


dates the reser vation ‘of those ease- 


: ments: 
“Tt is noted that. in ‘the original 
Senate version the Planning Com- 


; _ mission dictated which easements. 
-. were to be reserved, ‘but in the final 
version of the Act the Secretary of 


‘the Interior makes this determina- 
— tion, and he is to make that determi- 


nation after consultation with the ; 
’ State as well as the Planning Coim- 


mission. Furthermore, section 17 (b) 


(2): requires “that any valid ex-— 
| isting right recognized by this Act 


shall continue to have whatever 


right of access as is now provided 


for under existing law and this sub- 


section shall not. operate in any way 7 


to diminish or limit such right of 
access.” Therefore, in construing the 


meaning of “public easement,” the 
Secretary must construe his func- 


tious under section 17(b) in such a 


manner as not to reduce the right of © 
access of ¢ anyone holding any valid 
- existing right at the time of convey- 
~-ance.. Thus, the Secretary’s discre- 


_ tionary authority to reserve public 


easement, beyond those identified 


u and recommended by 1 the Planning 
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“Commission, dsrives from the See a 
retary’s independent mandate to 


consult with'the State,as well'as the — 


Planning’ Commission, and ‘to en- 
sure that. “valid. existing oe. of | 


access, are preserved, , | 
It has been argued. that fies pur- 
poses for which easements may be 
reserved and the circumstances in 
which they may be reserved listed 
in section.17(b) (1) are limitations 
upon the authority ‘of the Secretary 
in section 17 (b) (8). ‘This construc* 


tion of the statute will not, hold up 


under .close examination because: 
(1) the Act: requires the: Secretary 
to look beyond. the Planning Com- 


“mission for consultation before 
making. his determinations; (2) the 


Secretary is directed not to reduce 


‘the right of access of any valid ex- 


isting right; (3) the language of 
section 7 (b) (1) 1s ejusdem generis 
in nature and.is not that ordinarily 
used. when the doctrine of expressio 


untus est exclusio alterius 1S In- .. 


tended to apply- ‘The first two rea- 


sons” have been examined in some — 
detail alr eady i in this opinion. With 
‘respect to (3) above, section 17(b) - 


(1) ends with the phrase “and such 
other public uses as the Planning 


Commission determines to be im- 
portant.” 


(Italics - added. ) This 
phrase: makes it clear that the use 
or .access functions listed. previ- 
ously 3 in that subsection are not ex- 
clusive. The reemphasis of the term 
“public use” in that phrase would 
also indicate a relation back to such 
“public: use” needs as arise in the 


fulfillment. of. international Areaty | 
obligations. . | 
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| "Relevant parts of the Cae 
Repost” also indicate that the -na- 
ture and purposes of easements to 


be reserved were to be determined. 


chiefly in light of the duty of the 
Planning. Commission and the Sec- 
retary to protect the “larger pape 
interest”: | 

“Appr ‘opriate public access and recréa- 
tional site easements will be reserved on 
lands granted to Native Corporations to 
‘insure that the larger public- interest is 
protected. S. Conf. Rep., supra, at note 1. 
(Italics added.) . 

An explanation of the term | ‘pub- 
lic use” as used in section 17(b) (1) 
is appropriate. A “public use” has 
been defined as that which, (1) en- 
ables “the United States or a State 


. * * * to carry on its governmental 
and to . preserve -the 


functions, 
‘safety, health, and: comfort of. the 
public *.* *.(2) to serve the public 
_. with some necessity or convenience 
of hfe." : * * (8) in certain * * * 
‘cases * * to enable individuals to 
carry on nee = 


Tulsay- 131.P . 2d 754, 757-9, 191 
: Okla. 541 (1942). The: weight. of 

| authority: is to the effect that, “pub- 
lic use”: encompasses the concept of 
public advantage. Thus, the United 
States Supreme Court has said, 
“Public uses are not limited, in the 


modern ‘view, to matters of mere. 


business necessity and ordinary con- 
venience, but may extend to matters 
of public. health, recreation: and 
“enjoyment.” Rindge Co. v. County 
of Los Angeles, 262 U.S. 700, 707 


ae _ NATIVE. CORPORATIONS UNDER_ ANCSA 
oe July 8, 1975 


| if their suc-. 
-C8ss will indirectly enhance the pub- | 
— lie welfare,’ 2 — Delfeld v. City of 


so. & 
paar . 
aang oe 
a ee ne 


| ( 1923 ). Public | uses, ‘en obviously 


involve more than pueplye access- : 
related functions. . a 

The use of the terms erento 
sites” and “camp sites” throughout 


the Conference Report. clearly indi- ba 
cates that Corigress contemplated an 


that the Secretary would have the — 
authority to reserve site easements — 


for public uses on lands conveyed to 
village and-regional corporations.’ | 

In various oral and written com- 
ments to the Department, much em- 


phasis is placed on the term “across”. - 
in the phrase in section 17(b) (1), 


“identify public. easements across. 


lands selected.” The term “across” 


has. been construed by the courts 


over the years to have a very broad 
meaning that is not limited to a line — 
from one boundary. to another ~ 


boundary of a. piece of property.. It 


has been variously held to mean, 
“Over” Commonwealth, ex. rel Tel. 
Co. vw. Warwick, Mayor et al., 40 A. 


98, 185 Pa..623 (1898) ; Z2nows Cen- 
tral RB: Co. we City of Chicago, :30— 


N.E. 1044; 141 Ill. 586° (1892); 


ee wv. . Newport SE Ry: Co., 18 A. 


2 “Appropriate public” access ‘aid recrea- 


‘tlonal site easements will be reserved on lands 
granted to: Native Corporations. to insure that 
_the larger public interest is -protected.” Td. 


“Section 17. of the ‘conference ‘report “Is 


based upon: section 24 of-the - Senate amend: ‘ 
~ ment, 


2 Subsection: 47 (b) of. the Gonterence Re- 


“port is substantially. the same sas: section 24° 


(d). of the: Senate amendment. This subsec- 


tion provides for the advance reservation of _ 
“easements. and camping™ and ‘recreation sites 
. Hecessary. for. public, access .across* 


lands 
granted to Village and Geeslonet ‘Corpora: 


tions.” Id., at 44. as 
*We have some difficulty in conceptualizing ‘ 

a recreation site on Native lands necessary 

' for access Across - Native lands. . ; 


ee 330° _ DECISIONS: 


Soe 161, 16. RL. 533- (i889) ; Broan %. 
iM eadly, 25 American Decision 288, | 
selected lands. Finally, after con-— 
-sultation with the State of Alaska, 
the Secretary may determine that _ 


10 Me. 391 (1833); “Along” Mt. 


Vernon Telephone. Co. v. Franklin: 


— Farmers Co-op Tel. Co. 92. A. 934 


: (Me. 1915) ; Brooklyn Heights hk. 
Co. v. Steers, et al. 106 N.E. 919, 
On’. “The 
reservation of the right. to main- 


913 N.Y. 76 (1914); 


tain a drain ‘ across’ the land con- 


ee veyed is not nullified because the 
os drain, in fact, ended in a cesspool _ 


‘on’ the land conveyed.” Jones v- 


O94 (1804) 5 “Upon” (same. cita- 


tions as “along”); “Through” and 

_ “Within” Quanah, A. & P. Ry. Co. 
vo. Cooper, 236 S.W. 811 (Tex. 1922). 

_ In view of the two conclusions that. 

section 17(b) (1) is not a limitation. 

on the Secretary and that “across”. 


has a very broad meaning, it is con- 


~ cluded that the term “across”, stand-_ 
ing alone, does not prescribe the. 


place or manner in which a pune 
easement may be reserved. . 
It has been argued — ‘ified the 


. ~ across” language followed by the 
_ language- “and. at periodic points 


: along ens course of major water- 


ways” further delimits the Secre-_ 


-tary’s authority to proscribe him 


from reserving linear easements 


along. the course of. any major 
waterway. At least three responses 
- can be made to that argument. First, 
linear easements along the course of 


a major waterway might be neces-. 


sary, In the opinion of the Secre- 


tary, to fulfill some public easement - 


function such as the guaranteeing 


| of international treaty obligations’ 
- -or some access functions sack as 
- rights-of-way for transportation or 


utilities. Second, such linear. ease- 
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- ments will, in 1 appropriate circum- | 


stances, qualify as being. “across” 


such a linear easement is reasonably 
necessary. As a result of these pos- 


‘sible situations and in view of ob- 
‘vious Congressional intent to pre- 


serve valid existing rights and to 


protect the larger public interest, 


such a.narrow and constricted in-— 


: terpretation as that proposed. in 


Adams, et al. 88 N.E. 487, 162 Mass. -v 
‘submitted to the Department can- 


various oral and written comments 


not be placed upon the statute. 

Each statute already in force and 
applicable to Alaska, authorizing 
the reservation of easements, has 


‘not been examined in light of Sec- 


tion 26 of the ANCSA. Each of 
these statutes must be examined 


with care to determine whether 


they should be used. in conjunction 
with section 17 (b), in lieu of section 


17(b), or must be construed as re- - 


pealed. However, in examining - 


these alternatives it must be re- 
membered that there is a strong 
pr esumption against implied repeal. 
Federal Trade Commission v. APW 


Paper Co., Ine, 328 US. 193 _ 


(1946) ; 0.8. Alkali Export Assn. v. 
US. 825 U.S. 196 (1945) ; Georgia | 
wy, Penasylocnin RR. Co., 324 US. 


439 (1945). 
There are four limitations upon 


the Secretary in carrying out hisob- 
ligations under section 17(b). The 


first is contained in section 17 (b) (2) 


- which prohibits the reduction of the 


right of access for anyone holding 


a valid existing right under present . 
law. The second limitation appears | 
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in section i (b). (3) aad ‘requires 


that he first determine public ease- 
ments are necessary before any res- 


ervation is made. Third, the ease- 
ment reserved. must be a public 
‘easement or an easement:-to fulfill - 


the obligation of section 17(b) (2). 


Fourth, the easement should bea 
public use or an access-related ease-_ 
ment. This fourth conclusion is not | 


--clearly spelled out in section 17(b) 


(2) or (8) but is strongly suggested | 
-. by the general scope of section 17(b) 


(1). 


— vested with broad-a authority by sec- 

tion 17(b) (3) and with certain ob- 
ligations. In the exercise of his au- 
thority he must be reasonable and 
not arbitrary or capricious in his de- 


terminations of what easements are 
necessary or not necessary. A deter- | 


Tination that an easement 1s neces- 


_. sary or not necessary should be re- 


corded and accompanied by a writ- 
ten record in support thereof in case 
the determination is challenged. 
( Citizens to Preserve Overton Park, 
ine. v. Votpe, 401 U.S. 402 (1971) ; 


Camp ». Pitts, 411 US. 138 (1978) ).. 


The exercise of the Secretary’s ai- 
thority is, in part, a policy function 


of his office and the exercise of that 


authority 1s not totally dictated by 


this statute but also by ponerat prin-. 


as ciples of law: 


Davi E. Lrnperen, 
Deputy Solicitor. 


one these limitations on the | 
authority of the Secertary, he is: 


ADMINISTRATIVE APPEAL OF, Ee 


SESSIONS, INC. 


(A. CALIFORNIA CORPORATION) 


VW 
RICHARD AMADO MIGUEL 
| (LESSOR) 
LEASE NO: PSL-35 
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lease. 


- Affirmed. 


7 Indian Lands: Leases and ‘Permits 
Long-term Business: Rentals—Indian | 
Lands; Leases and Permits: Long-term 


Business: Waiver: Generally : 


Acceptance of rentals by a 1escoe subse- 


quent to default on specific provisions of 
the lease by the lessee does not constitute 


(A CALIFORNIA. 83 


Decided July 10,1975 


‘Appeal from an administrative de- 
cision canceling a jong -term business. 


iw 


waiver of items in default in the absence — 


of showing that lessor voluntarily or in- 


tentionally waived the Sa aa eae un- | 


der the lease. 
2. Indian Lands: Leases and. Permits: 
Long-term Business: Cancellation | 


A lease may be canceled by the. aig alee 


at the request of the lessor where lessee 


has failed to earry out reperiac provisions - 
of the lease. 


APPEARANCES: Dillon, Boyd, Dough-. 
erty and. Perrier, a. Professional Cor- 
poration, for appellant, Sessions, Inc, 
a California Corporation ; ‘William M. | 


Wirtz, staff attorney, Sacramento 


| Regional Solicitor’s Office for Richard 


Amado mete appellee. eee 


| 01 OPINION ‘BY ADMINISTRA- 


mei VE JUDGE WILSON 


: INTERI OR BOARD OF © 
cag APPEALS 


The “above: entitled matter comes 
before this Board on an appeal 


_ timely filed by Sessions, Inc., here- 
inafter referred to as appellant, : 


_ from a decision of the Area Direc- 


tor, Sacramento Area Office, Bureau - 
of Indian Affairs, ene a busi- 


ness lease. 

‘The appeal involves cancellation 
of Lease No. PSL-85, Contract 
No. 14-20-0550-804, hereinafter re- 

ferred to as lease, on trust allotted 

lands acquired by appellant’s pred- 


. ecessor--In interest, Raucho Trailer -. 


Park, Inc., on. April 11, 1960, from 
‘the Indian owner, Richard pane 


Miguel, hereinafter referred to as 


appellee. 

The lease covers a. five- -acre tract 
described as SIANEY,NEY, SEM, 
- section 22, T. 4 S., R. 4 E., San 

‘Bernardino Base Meridian, River- 
side County, California, being a 


_ portion of the trust allotment. of 


the appellee, PS-8. 

‘This’ lease;- being. one of seven. 
_ Jeases:-approved: on. January 27, 
1961, by. the Secretary of the In- 
terior to:the appellant’s predecessor 
in interest; can be characterized as 
a, unitized ease since all seven. leases 
contain identical covenants and dif- 
fer. only as to the rent, description 


_ of the land, lessors, and the cost. of 


| improvements for each individual 
| parcel of land. 

Accor ding to the record, iB Area 

‘Director on July 30, 1974, gave the 
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‘appellant 60 Anges in hich to cure — | 
.. the default.in performance of Arti- 


cles 7, 8 and 11 of the lease. The 
appellant failed to cure said de- - 
faults and on October 15, 1974, the 
appellant was notified of the can- 
cellation of the lease effective as of 
that date for the following reasons: 

Failure to complete construction’ 
of three hundred thousand dollars 
($300,000) worth of improvements | 
on the leased: premises and failure 
to submit a general plan and archi- 
tect’s design for development of 
said premises. | 

The Articles of the lease in dis- 
pute, 7, 8 and 11, in polen part 
provide: 

ae IMPROVEMENTS | 

As a material part of the consid- 


eration for this lease, the lessee 


covenants and agrees no less than 


five (5) years after the beginning 


date of the term of this lease, lessee 


will have completed construction of 
‘permanent. improvements on the 


leased premises at ‘a cost of and hav- 
ing a reasonable value of THREE 


HUNDRED THOUSAND DOL- 
- LARS ($300,000). 


 §& GENERAL PLAN AND DE- 
SIGN: | |: 
Within two’ (2) years’ after he 


‘approval of. this lease, the lessee 
shall cause to be prepared and sub- 
mitted to the Secretary for ap- 
_proval, a general plan and archi- | 
tect’s design for the full improve- | 


ment and complete development of. 
the entire leased premises. The Sec- _ 


retary shall not unreasonably with- 


hold approval and shall either ap-_ 
prove or state his reasons for dis-_ 
approval within thirty (30) days 
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after said. eine are presented to him: 


bythelessee. 

11. COMPLETION 
VELOPMENT ; 

Tt is. understood and eee that 
the lessee will complete the full im- 


OF ‘DE- 


provement and development of the 
leased premises in accordance with | 


the g general plan and architect’s de- 


sign, submitted in accordance with 
Article 8, above, within five. (5) _ 
years from the beginning date of — | 
_ ments to be. compe: By oe anu- - 


the term of the 1ace. 


‘The appellant from the said can-* 
cellation filed a timely appeal to the 
Commisioner, Bureau of Indian 
Affairs, who in turn on December 


ae 1974, referred. the matter to this 
Board for disposition. In support 


of the appeal the. appellant con- 


tends as follows: 


. ane ‘Sessions Ine. submitted nian and . 
designs for the improvement of the leased 


: premises that have neither been ap- 


' proved nor disapproved by the Pau 


tary and his subordinates. 


2, Sessions’ obligation. to peievaigy | 
‘Lease PSL-35 is excused by: the refusal - 
of one or more of the Indian Lessors to 
approve plans: and. designs for the re- 
of Rancho ‘Trailer’ 
Park and grant the dedications of city. 


deveopment — [sie] 


streets required for the development. 


& The Secretary and the Lessor, by. 


having accepted the. rent called for un- 
der Lease No. PSL-35, have waived Ses- 
- gions’ 
complete the development. of a leased 


"premises. a 
4, It would be an ‘unjust: result a for- 


7 feit lease PSL-35. . 


In brief, the lease in question re- 


| qiized the appellant to fully de- 
velop and improve within five years 


obligations under the lease to 


from ii anuary. of, 1961, the leased — 
premises which were* “then: used as 
a trailer park. To this end, the lease 


terms provided that appellant was 
_ to submit within two years from 
January 27, 1961, to the Bureau of 


Indian Affairs as representative of | 
the Secretary of-the Interior for 
approval, a general plan and archi- 
tect’s design for permanent im- - 
provements. The plan, if approved, | 
required construction of improve- — 


ary 26, 1966:° - 

(Conmideniay: the Bureau: an ia ‘i 
dian. Affairs’ reasons for canceling: 
the lease and appellant’s contention _ 
opposing the cancellation, it is quite . 


apparent that nonperformance of . 
Articles 7, 8 and 11 is claimed by ._ 


the appalles while appellant claims. : 
waiver of performance. © 


It is the contention of. appolinat: “a 
that it is not in-default of its obliga- 


tions under Article 8 because the — 


Secretary and his subordinates: did _ 
not take any action on the alleged 


plans submitted by appellant to the 


Bureau of Indian Affairs and ap- 
pellee as required by Article 8 of the 


lease. The appellant, accordingly, — 
attributes its noncompliance under 
Article 11 of the lease on the Secre- — 
tary’s failure to act on the alleged’ 


-plans submitted on March 20, 1966, 
The alleged plans, 


among other _ 
things, required that the appellee : 


dedicate part. of his land to. the city 


of Palm Springs for widening and 
extending a certain street through 
the middle of the leased premises. 
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The Board finds aetiing: in ie: 
lease requiring dedication as a re- 
quirement of the development of 

— the property. Since the dedication 

~ would require a substantial amend- 
ment to the lease, the Bureau of 


‘Indian. Affairs was not required to 
_ approve or disapprove the alleged 
plan since it was not one to com- 
Tnerclally develop the property 
_ within the terms of the lease. Re- 

fusal by the appellee to dedicate his 
land can hardly be labeled as arbi- 
trary or unreasonable in view of the 
fact that dedication could possibly 


destroy for all time the future use. 
of the property: for commer cial. pur- 7 


‘poses. 


lease, the Board finds that appellant 


was In default, thereof as of J anu- 


ary 26, 1963. 
“Additionally, i in the asics of an 


approved extension and the failure 
of appellant to complete the’ im- 
provements under Articles 7 and 11° 


by January 26, 1966, the Board fur- 
ther finds that appellant was in de- 
| fault as to these Articles. 


-Appellant’s contention that per- 


_ formance of the obligation imposed 


by Articles 7, 8 and 11 was waived. 


by appellee’s continued acceptance 


of the rentals without requiring per-_ 
formance of the obligations or in-- 


stituting actions determining the 
lease is unacceptable. » 

.{1] The Board in the Adiiiie: 
ie Appeal of Sessions, Ine. v. 


or THE DEPARTMENT OF THE INTERIOR 


| “Moreover, in. the aieence of. an ap- 

_. proved extension, although requests 
_.. had been made, ‘of the period for 
submission of the plan and archi- - 
— tect’s design under Article 8 of the 


(82 LD. 


Vyola Ounae Ortner, et a 3 IBIA 
145, 81 LD. 651 (1974), held that 
acceptance of rentals by the lessor 
subsequent to default on specific 


provisions of the lease by the lessee - 


does not constitute waiver of items. 
in default in the absence of showing 


that lessor voluntarily or inten- 


tionally waived the requirements 
under the lease. The Board in sup- 
port of its position cited the cases 


of Sessions, Ine. v. Morton,. et al., 
348 F. Supp. 694. (C.D. Cal. 1972), 


affir med in Sessions, Inc. v. Morton, 
et al., 491 F. 2d 854 (9th Cir. 1974). 
The coat in the foregoing cases 
under very similar and like cireumn- — 
stances as in. the case at bar found 
that acceptance of rentals by the 
lessor did not effect. or constitute 
waiver of default. The lease under 
consideration by the court, like the 


lease on appeal herein, was one of 


the original group of seven Indian 
leases on the Palm Springs Indian 
reservation. — 

[2] Moreover, the Board in the 
above- cited Admdnistrative. Appeal 
of Sessions, Inc., supra, held that a _ 
lease may be canceled by the Sec- 
retary at the request of the lessor - 


where lessee has failed to carry out - : 


specific provisions of the lease. 

In view of the reasons herein- 
above stated, the Board finds the 
Area, Director's decision of Octo- 
ber 15, 1974, canceling appellant’s — 
lease was fully justified and his de- - 
cision should be affirmed. __ | 

NOW, THEREFORE, pur suant 
to the authority delegated to the 
Board of Indian Appeals by the 
Secretary of the Interior, 48 CFR ~ 
4.1(2), as amended, June 12, 1975, 


oe L concur: 
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the ere of the ieee Director 
dated October 15, 1974, canceling 


~ Lease PSL-35, Contraat No. 14-20— 
_ , 0550-804, be, and the same is hereby | 


AFFIRMED. 


This: decision i is final for. the De- 


pa rtment. 


Arexanper H. Wass, 
_ Administrative J wage: 


| Mrroners J: : cide | . i 
_ Administrative Fudge. _. 


"APPEAL OF WHALEN 


& COMPANY: 


| TBCA-1084-5-74 


‘Decided df a 18; 1995 


Contract No. 14-06-600-733A, sce 
fications No.- 6040-95, East Bench i 
‘Unit, Montana, Bureau of Reclama- 


tion. or 
- Sustained. 


Ce Contracts: Gcauteaciien and Giew 


tion: Construction Against Drafter— 
Contracts : Construction and Operation: - 
‘Drawings and ‘Specifications—Con- | 


tracts: Construction . and Opera ation: 
Duty to Inquire — | 


The Board sustains the contr actor’ s claim 


that it be paid for gravel representing the 


area of the pipe within the pay lines, 


holding that in the particular’ circum- 
Stances the. contractor’s interpretation 
that the pay. line quantity was merely 


nominal or hypothetical was reasonable 
and rejecting the. Government’s conten- 


tion that the difference between the esti- 
mated quantity and the pay quantity un- 
der appellant’s interpretation . should. 


have omnia capstan to inguire of the ee sees 
contracting officer. ee . 


APPEARANCES: Mr. Bruce R. Toole, fae 


- Attorney at Law, Crowley, Kilbourne, 


Haughey, Hanson &. Gallagher,, Bil-" 
lings, Montana, for the appellant; Mr. — 
Leonard B. Desmul, Department Coun- 


sel, Billings, Montane, 1 for the eGo, : 


ernment. 


ws ‘OPINION BY ADMINISTRA- Sad 


‘TIVE JUDGE NISSEN 


. INTERIOR BOARD OF 
CONTRACT APPEALS : 


This appéal involves a dispute as 


to whether the volume of pipe‘was — 


properly deducted from the pay 


quantity of filter gravel placed aft 


ae pipe in a drainline. - 


# indlings 0 f Fact. 


proximately 9.63 miles of 6-through | 
21-inch drain pipe, the. construction’ 


of approximately 450 feet of open. i 2 


drain, construction of 12 manholes 
and outlet structures and connecting — 


_ one pipe drain to one existing man-_ 


hole. ‘Work was accepted as substan- _ 
tially complete on January 23,1974, 
and timeliness of completion is not’ 
in issue. 

Appellant excepted three. ewe 


from the release of claims executed — 


on February 8, 1974: $4, 000 retained - 
for cleanup, $4,019.12 for differing 


‘site conditions and $6,017.50 as an - 


underpayment on schedule Item 6. 


_ The contract awarded « on  Septam- “aes 
ber 14, 1973, was in the estimated ~ 
amount of $107, 739.10 and-called for = 
the furnishing and laying of ap-_ 


336. DECISIONS 


| ‘Only the latter claim . 1S s presently 


 béfore us. 


Item 6 is described 3 in the schedule ; 


as follows: 


Furnishing and eeiue gravel backfill 


in pipe drain trenches 


The estimated deny was zs 020 


cubic yards. — 
Section 2.2.8 of the specifications, 


entitled “Gravel Backfill in Pipe 


Trenches,” provides: in part: 


- Uneompacted gravel. backfill for an en- | 
velope. and filter shall be placed around 
all drain pipe that is: laid: with open joints 


for the pipe. drains: as shown. on the 
drawings. eo m 


“Measurement. “for. “payment for gravel . 
“backfill and stone: packing. as. provided i in. 
subparagraph d of Paragraph 2.2.5, will 
- be made within’ the pay ‘lines and to the 
depths as shown ‘on ‘the’ drawings, speci- . 


fied. on the pr ofiles, or as directed by the 
os: contracting officer, . ‘Payment. for gravel 
backfill and stone packing will be at the 
* unit price per. eubie’ yard bid inthe sched- 


- wle- for furnishing and: placing gravel 
backfill ‘in: pipe drain: trenches, which 
‘shall include the excayating, processing, — 


loading: hauling and placing the gravel. 


‘Sections and: details of pipe 
ae are shown on: Drawing X- 


604-106. The drawing shows pay 
lines for trench excavation varying 
from two feet in‘ width for 6-inch 


pipe to 3 feet 3-inches for 21-inch. 


pipe. Paylines for gravel ‘backfill 
are shown as a rectangular area_in 


the trench extending four inches | 
from all points on the perimeter of | 


the pipe. Neither. the specifications 


_ nor the drawings expressly provide 
for. deducting the volume of the - 
? RIPE from the - ere ena of gravel, 


OF: THE. DEPARTMENT OF. THE ANTERIOR 


‘drawings. 


| placed in determining pay quanti- - 


ties. 
Appellant explained the basis for. 
its claim in a letter to the Bureau, 
dated February 13, 1974, which 
quoted from Section 2.2.8 of the 
specifications, cited the pay lines 
shown on Drawing X-604-106 and 

stated in part: 
ee re ee ee 


(3) As I am-sure you are aware, much — 


- more gravel is required to construct the ~ 


gravel envelope than is paid for; gravel 

will not stand on a vertical slope 4 inches. 
each side of the pipe as indicated on the 
Consequently; the ~ quantity - 

measured for payment is nothing other © 
than a hypothetical quantity determined 
by measurement of the quantity contained 


_ within the pay: lines set FORE in contract 


documents: 

(4) In preparing simodeinaegamats 
of the cost of doing the work, to be per- 
formed uuder Bid. Item. No. 6, we figured. 
the quantity of gravel actually required to | 
construct: a unit: of the- gravel envelopes, 


and.the quantity we would receive pay- 


ment for AL payment was. made for the. | 


area within the pay lines ‘set ‘forth. on ‘the 


drawings without deductions. Thus a unit 
cost for gravel backfill to be measured for 
pevmeny was arrived at. = 


Se ice ieee Mee 7 koe. | are 
tis ascited: that. the. vol- 
ume of gravel within the pay lines — 
shown on the drawings without. de- — 
ductions was’1,824 cubic yards, that 
the Bureau allowed payment for 
only.909 cubic yards and that it was 
entitled to payment for the: differ- 
ence of 415 cubic yards at the con- 
tract price of $14.50 per cubic yard 
or $6,017.50. The amount of filter 
gruvel actually placed was allegedly 

in excess of 1,850 cubic yards. 
~The ‘contracting officer ‘deter- 
mined that appellant’s interpreta- 


[82 LD. 


885] - 


Poi peeilooken the ace words in. 
Section 2.2.8 of the specifications 


that “measurement for payment 


* * + will be made within the p ay 


lines and to the depths as shown on 


the drawings, * * *,” (Italics sup- 


plied.). He. found: that the deletion 
of the words “and to the depths” 


- would support appellant’s interpre- | 


tation. Accordingly, in a Findings 
ana Decision, dated March 29, 1974, 
he denied the. claim. 

Mr. Whalen further Sel his 


| understanding of the specifications 


and the, manner of. computing his 
bid at. a. hearing in Billings, Mon- 


tana, on April 21, 1975. He testified 


that it was not. possible. to excavate 


the tr ench. to the vertical pay lines 
shown on. the drawing and that.de-— 


| pending upon the material encoun- 


tered the top of the trench might 


vary from a minimum of four to six 


to over 45 feet under the worst con- 
ditions (Tr. 9, 10, 12). Similarly, 
with respect to the envelope of filter 


gravel placed around the pipe, he 


asserted that the envelope. when 
completed did not resemble the ver- 
— tieal pay lines shown on the draw- 
ing and that it was necessary to 
place two yards of gravel in order to 
be paid for one (Tr. 12-14, 22). He 
therefore concluded that the pay 
lines shown on the drawing were 
_merely nominal. | 

In Mr. Whalen’s own words: 

“x * T don’t know whether I’m 


right or whether I’m wrong, but I: 
interpret. that thing is that the pay 
quantities in excavation and the © 


pay quantities in that gravel is (sic) 
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a BBT. 


‘nothing: more Henan eine! becanse 


I think anybody that has. dug a 
trench out.in ground like there is.at_ 
Dillon knows you’re not going to dig . 
a trench like that. * * * I’m not 
saying that I’m right.or wrong but 


when you start aking deductions © 


on that then I think you’re trying.to. 
make it real when its not real in.the 
first place and. qT didn’t. interpret it 
as. being real and I may be mone 
se a (Tr. 20; 21.) - 


_Mr.. Whalen: rostined that. in de: —_ 
termining actual quantities of filter 
gravel soared he deducted the vol- 


the. annie a. cihich Dayna a: 
would be made. he made. no deduc- 
tion for the volume of the pipe (Tr. | 
24, 26, 27). This is illustrated by-a 
‘free- hand sketch (App’s. Exh. A) 
drawn by. Mr. ‘Whalen wherein. ace 


tual quantities are shown in the ~ 


_ feet in width under ideal conditions _ form of a trapezoid with side slopes _ 
of 1% to 1144 to 1 representing the 
natural slope of the gravel, while the _ 


vertical pay line quantities are la 


beled theoretical. 
According to Mr. Whalen, pravel 
delivered to the site cost. roughly i 


six dollars a cubic yard, resulting in 
12 dollars in out of pocket costs, 
exclusive of overhead and other ex- 


penses, for each cubic yard for 


which the contractor was to be paid 


(Tr: 18). It is not clear whether this 


figure includes wastage and the cost 
of placing the gravel around.the — 
pipe. Appellant’s bid price of $14.50 | 


per cubic yard is to be compared 
with the engineer’s estimate of $9.50. 


Mr. Sam Moss, authorized repre- 
sentative of the contracting oiticer at ve 


OF THE 
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; the time of the award and. perform- 
“ance of the contract, testified that to 


DECISIONS 


“his knowledge no bidder asked for 


clarification of the specifications 
concerning measurement for pay- 
ment of filter gravel (Tr. 58). He 
asserted that although the gravel 
‘enyelope was among items discussed 
at the preconstruction meeting on 
September 25,1973, Mr. Whalen did 
not ask any questions or complain 
of .the ambiguous nature of the 
specifications in this regard (Tr. 
36). Although Mr. Moss had been 
involved in the administration of 


numerous drainage contracts with 


similar or identical provisions, this 
was the first time, to his knowledge, 
that the Bureau’s method of deter- 
mining pay quantities for the gravel 
envelope had ever been questioned.? 
- Mr. Moss further testified that the 
estimated quantity of 1,020 cubic 


1Tr. 35, 40-42, 58. An affidavit of a Bureau 
engineer, Mr. Frank P, Dakan, dated Septem- 
ber 18, 1974, to which was attached a list of 
15 contracts, including the instant one, per- 
formed since May of 1962, in the Crow Creek, 
Helena Valley and East Bench Units in Mon- 
tana and a list of 20 contracts performed in 
the. Riverton and Hanover Bluff areas in 
Wyoming since June 1958, is to the effect that 
all of the listed contracts have contained the 
phrase “within the paylines and. to the 
_ depths” in'the specifications and drawings 


similar to the one here involved describing the — 


gravel envelope and that none of these con- 
tractors, save Whalen & Company, have in- 
-terpreted the quoted phrase as including the 
- volume of the pipe within pay lines for gravel. 


While we have permitted the introduction of © 


opinion testimony and of specifications under 
other. contracts as relevant to the reasonable- 
- ness of. interpretation of allegedly ambiguous 


‘eoutract provisions (Allison €& Haney, . Ine., 


_IBCA~587-9-66, 76 Lp. 141 (1969), 69-2 
par. 7807 ‘at 36 262-264), Mr. Dakan did not 
appear as a. witness at the hearing and we 


accept the affidavit only as evidence that no 
other listed contractor disputed the Bureau’s © 
- method ° of determining pay auantities for 


filter gravel. 


DEPARTMENT OF THE INTERIOR 


[82 LD. 


yards for Tain’ 6 shown i in the bid- 


ding schedule was the quantity 
within the pay lines (Tr. 60). He > 
stated that the Bureau had always 
assumed that a contractor would use 
approximately twice the amount-of — 


‘gravel it would be paid for (Tr. 48), 


thus confirming the reasonableness 


of appellant’s assumptions in this 
regard, The engineer’s estimate of’ 
_ $9.50 per cubic yard for Item 6 was 


based on this assumption (Tr. 61). 
He indicated that some contractors 
had attempted to use forms to re- 


duce gravel usage to approximately 


the quantity paid for, but that. time 
spent in moving and placing forms 
made it much more expensive, with 
the consequence that almost all con- 
tractors elected to use excess gravel 
(Tr. 48). He was of the opinion that 


the 25 or 30 percent increase in vol- 


ume of gravel over the engineer’s 
estimate under appellant’s interpre- 
tation of the specifications should 
have been sufficient to prompt ap- 
pellant to seek clarification from the 
Bureau (Tr. 58). 

The plan and profile for Drain 
135-7 (Drawing 699-604-906) con- 
tains the statement: “Extend gravel 
envelope to top of Hv Cl. [heavy 
clay | strata as directed.” In rebuttal 


testimony, Mr. ‘Whalen stated that 


he interpreted the phrase “and to 


the depths” contained in Secticn 


9.2.8 of the specifications as applica- 
ble to a situation where the contrac- 
tor had been directed to extend the 


gravel envelope more than four 


inches from the perimeter of the 
pipe (Tr. 70, 71). He further.stated 
that he had not. checked. ‘the esti- 


B35] | 


7 rhiatea quantity because the Bureau 
| accepted no responsibility for the 
accuracy » of its estimates and re- 


- served the right to eliminate a bid 
item from the award (Tr. 74, 75). 3 


Decision 


peeiee argues that the con- 
tract language clearly favors Mr. 


~ Whalen’s interpretation but that if 


the provision in question be. re- 


garded as ambiguous, then applica- 
tion of the rule that ambiguities will 
‘be construed against the drafter re- 
quires a holding in its favor. Pre-_ 
- dictably, the Goverment. denies 
_ that the contract is ambiguous. Cit- 


ing the alleged fact (note 1) that 


drainage contracts since. 1958 have 


contained identical language and 
similar drawings of the gravel en- 
velope and that no other contractor 
_has interpreted the payment provi- 
sion for gravel as including the vol- 


ume of the pipe, it argues that the 


provision in question is not fairly 
susceptible of the construction ad- 
vocated by appellant. It also asserts 
that, in any event, appellant’s fail- 
ure to seek confirmation of its inter- 


: pretation prior to award ——— : 


recovery. — 
It is clear that neither the con- 
tract nor the applicable drawing 
expressly provide for deduction of 
the volume of the pipe from pay 
dine quantities of filter gravel. It 


_ isalso clear that except where forms 


are used (which are so expensive as 
to be impractical) filter gravel 


- within the pay lines is not realistic- 


we related to-the actual quantity 


_. APPEAL OF WHALEN & COMPANY ._ - 
| July 18, 1975 7 


329 we 


of gravel required to place the en- 


| velope i in accordance with the draw- = 


ing, being as little as one-half or. | 
less of the actual quantity. Accord- 


ingly, we find appellant’s. conclu- 
sion that pay line quantities of 
filter gravel were merely nominal. 
or - hypothetical to be. sufficiently 
reasonable as to preclude acceptance _ 
of the contention that the only per-. 


missible interpretation. is. that 
adopted by the contracting officer. 2 
We, therefore, conclude that the 


provision in issue is ambiguous. . 


Our study of the language in Sec- 


tion 2.2.8 of the specifications that 
“Measurement for. payment for 
gravel backfill * * # will be made 
“within. the paylines and to the 


depths as shown on the drawings, 


specified on the. “profiles, or as 


directed: by the contracting officer” 
convinces us that the preferable in- 
terpretation is that adopted. by the 


contracting officer, since appellant’s 


view would be fully supportable 


absent. the phrase “and to the 
depths.” However, the issue, once 


an ambiguity is found, is not 


whether appellant’s interpretation | 
is correct but whether it is reason- 


able.? We conclude that appellant’s 


“interpretation of the phrase “and to | 


the depths” as possibly applicable 


- 2Before. the rule that ambiguities : will be 


coustrued against the Government - as the 


drafter may be applied, it is necessary to find | 


. that. the contractor’s interpretation was. rea- 
sonable, Gentz Construction Company, IBCA— 
-.1015-1-74 (December 26, 1974), 81 LD. 758, | 
75-1 BCA par. 11,010 and cases cited. 7 


3 Crescent Communications Corp., DOT CAB 

No. 73-12 (March 15, 1974), 74-1 BCA par. 
10,531, See also 7.4.0. Contracting. Corpora- 
tion, ASBCA No. 19116 (June 18, 1975), 
75-2 BCA par. 11, 346. 
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| to a: situation where thie contractor | 
had been directed to extend the 


. gravel envelope more than four 
~ Inches from the perimeter of the 

pipe in accordance with the note on 
Drawing 699-604-906, while per- 


haps not the preferred interpreta- 
tion, precludes rejection of appel-. 


 lant’s position on the theory that his 
| ‘interpretation. does not. give effect 

to all parts of the contract. — 

[1] A prospective contractor is 
required to ‘bring to the Govern- 
- ment’s attention only major patent 
| discrepancies or obvious conflicts or 

ornissions and is not required to seek 

clarification of all doubts, ambigui- 
ties or possible conflicts: in. inter- 


: pretation. 4 From. what we have said. 
above, we think it clear and have no. 


hesitancy nm finding that the am- 
biguity in the proviso in question 
was not so obvious as to require ap- 
pellant to seek clarification prior to 
bidding: The Government asserts 


that appellant is seeking an increase | 


in excess of 45 percent in the pay 
_ quantity of filter gravel (415 di- 

vided by 909) and that comparison 
of the estimated quantity with the 
pay quantity under appellant’s in- 


_ terpretation should have alerted ap- 


pellant to a major discrepancy. We 
note that the proper comparison is 
between the estimated quantity of 
1,020 cubic yards and the increase of 
304 caused by including the volume 
of the pipe within the pay quantity, 


which results in an increase of ap-— 


- proximately 30 percent. While we 


4 ‘Gente Construction — Company, note: 2, 
Supra. | am) 


| DECISIONS oF THE DEPARTMENT OF THE 


INTERIOR, [82 I.D. | 


have held that a gross discrepancy 
between the estimated quantities 


and the pay quantities under. the 
prospective contractor’s interpreta- 
tion may well be sufficient to invoke 


the duty to inquire,> we consider 


that some variation between. esti- 
mated and actual quantities is nor- 


mal and hold that the threshold re- 


quiring appellant to seek -clarifica- 


tion has not been crossed here.é 


The record is clear and we find 


that: appellant: relied on its inter- 
pretation in preparing and submit- 
ting his bid. While we assume that 


the volume of gravel occupied by 
the area of the pipe is readily deter- 
minable, the contracting officer has 


‘not addressed the issue of quantum | 
‘and under the circumstances we re- 


mand the matter to the contracting | 


officer -for determination of the 
| amount due. 7 | 


¢ onclusion 


The appeal i 1s sustained. 


_ Spmwom. T. Naa, 
_ Administrative J udge. | 


I CONOUR: 


Wriram F E. Need, 


Chief Administrative J udge. 


’ Power City Hlectric, Inc., IBCA-950-1~72, 
80 L.D. 753 (1973), 74-1 BCA ‘par. 10,376 
(estimated quantity of 400 stations versus 


“elaimed quantity of 1,282.6 stations). 


-SWe think the Government’s contention | 


requires more sophistication than can reason- 
ably be required of small business concerns 


for which this project was set aside. Of. Gorn — 
Corporation. y, United States, 191 Ct. ii. 560 


“(1970). 


7 Power City Blectric, Inc., note 5, supra. 


341] 


7 ESTATE. OF MILWARD 
WALLACE WARD 


4 BIA 97 7 eee, ee 
Decided J uy 18; 1 915 


Appeal from an order denying petition 
| for a heane 


‘Affirmed. 


; 1 Indian Probate: Children, Adopted: 
| Indian Custom Adoptions—155, 4 


An. Indian | custom adoption, . alent to 


have: been made prior to the. date of the. 


_ Act of July 8, 1940 (54 Stat. 746, 25 U.S.C. 

-§ 38724), cannot be recognized as valid un- 

_ less the adoption is recorded, as provided 

“in the Act, during the lifetime of the 
adoptive paren: 


M 2. Indian Probate: Peiaree Gen- 
7 erally—370. o . 
An order denying. a rehearing is proper 
when the pettiion for rehearing alleging 
newly discovered evidence fails to state 


any other grounds. which would require 
a rehearing and, accordingly, an appeal | 
based upon newly-discovered evidence, it 


from the denial will be dismissed. 


APPEARANCES: “Alfred Ward, ithe 


- Ward Wise, Elizabeth A. Collins, pio 


Se} Christopher. A. Crofts of Hamilton — 


and Hursh, a professional corporation, 
for Ina D. Witt, Walter Thompson, 


Charles G. Thayer, Jerry K. Thayer, 


Ingrid G, Teuscher and Mike Witt. 


” OPINION BY ADMINISTRA- 
TIVE JUDGE WILSON 


INTERIOR BOARD OF 
INDIAN APPEALS 


] 


| . before this Board on an appeal filed 


591-501—75—_2 


ESTATE OF MILWARD WALLACE’ “WARD 
. July 18, 1975 


an order denying 


3 : 


by Alfr ed 1 Ward, ae Ward Wise, 
and Elizabeth A. Collins, hereinaf- _ 
ter referred to as appellants, from . 
petition for re- _ 
hearing, issued by Administrative — 


Law Judge William E. Hammett, : 
on November 21, 1974. | 


‘In their peuition for oe the. 
appellants in essence alleged error 


on the part of the Administrative — 
Law Judge in not fmding that Mil-. | 
_ ward Wallace Ward, hereinafter re- - 


ferred to as decedent, was adopted: . 


by Delbert Ward, Sr., and Susan L.: 
Ward, according: to Shoshone: In- 


dian custom and as 4 result'thereof, 
the appellees rather than the appel- - 


| Jants were found to be the: ‘decedent’s , 
heirs at law. 


The Judge in de wine the cation | 


found that the appellants had failed 
_to meet the requirements of 48 CFR 


4.241 (a) which in relevant. i ag | 
vides: ; | 


ae # le the petition for tien a is 


shall be accompanied by affidavits of wit- | 
nesses stating fully what the new testi- . 


-Inony is to be. It shall also state justifiable . 


reasons. for the failure to discover. and 
present that evidence,.tendered as new, 


at. the hearings held. pee to the issuance 


of the decision. ie * 


The Judge further found hae no 


additional evidence had been pre- 
‘ sented which would effectively con- 
- trovert the basis for the initial deci- | 
. sion of September 11, 1974. 


The basis for the original decision 


| , on ae : of which the appellants complain | 
_ The above-entitled matter comes 


was that the evidence presented at — 


‘the hearings held in the matter on 
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| Atigust: 3 aa August: 9, 1973, failed 


to meet the requirements of 25. 


U.S.C. § 37 2a, (1970) in establishing 
an adoption recognizable thereun- 


_ der. Accordingly, aie Judge found 
the decedent’s heirs to be his natural 


mother and natural half- ables 
the appellees herein. 

‘The record, as presently consti- 
tuted, clearly indicates that the ap- 
peliants failed to establish a recog- 
nizable adoption under the provi- 
sions of 25 U.S.C. §372a (1970). 


_ The evidence presented by appel-. 


lants at the hearing and in their 


petition for rehearing clearly fell 
short of establishing a recognizable 


adoption under section 372a, supra. 


- Recordation of an Indian custom 
| adoption as a requirement of recog-— 


nition vader 25 U.S.C. § 87 2a, (1970) 
for inheritance purposes has long 
been considered. by the Department 
as being mandatory rather than 
: directory. | . ie 


alleged. to have been made prior to 


the effective date. of the Act of 


July 8, 1940 (54 Stat. 746, 25 U.S.C. 


§ 372a), cannot be recognized as 


valid unless the adoption is re- 
corded, as provided in the Act, dur- 


ing the lifetime of the adoptive par-— 


ents. H's tate of Mark Fish Guts, LA- 
79 (April 21, 1952). Before an adop- 


tion by Indian custom made prior . 


to July 8, 1940 shall be recognized 
_ as valid, it. shall be recorded. with 


the Superintendent of the Agency. 


K'state of Jeanette Ezekial, TA-643 
(May 17, 1956). : 


The record further indicates a 


appellants failed to meet the re- 
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quirements of 48 CFR 4. 241 (a) re-— 


garding rehearings. Appellants as — 


sustification attributed their failure 
to present evidence regarding the 
Indian custom adoption ata prior | 
hearing on inadequate notice of the | 
hearing and on their belief and 
understanding ‘that their attorney . 


would submit a brief on their behalf 
as well as a claim for care as-per- 
mitted by the Judge during. the 


hearing. The: foregoing reasons are | 
unacceptable. The record contrary 


to the appellants’ contention shows _ 
that appellants and their counsel 


had ample time before, during and. 
subsequent. to. the hearings to -pre- 
sent evidence in support of their 
contentions regarding Indian cus-_ 
tom adoptions.. Their failure to do- 


so should however in no manner af- 
fect the rights of the appellees. 


“Moreover, appellants’ statement — 


and petition for rehearing clearly 
- show that they have no new evidence 
[i] An Indian custom. adoption, | 


to justify a rehearing nor do they | 
present any new legal basis for a 


contrary decision, 


The Department has consistently | 


held that a petition for rehearing 


will be denied where the petition. ac | 


~leges newly discovered evidence but © 


fails to state the alleged newly dis- 
covered evidence or to state why 


such evidence was not presented at 
a prior hearing. 


_ [2] An order ree a vena . 


| ing is proper ‘when the petition for 
rehearing alleging newly discovered 
evidence fails to state the alleged - 


newly discovered evidence and fails 
to state any other grounds which 
would require a rehearing, and, ac- 


848) 


| cordingly, an > ppail from the 
denial will be dismissed. Z'state. of 


Lucy Feathers (Grace Medicine- 
bird Lefthand, Bitner, Ridgby, 


White Plume or Geary), 
336,79 LD. 693 (1972). 


1 IBIA 


| For the foregoing reasons, the | 
Board finds that the Administra- 


tive Law J udge in his Order of 


“September 11,1974, did not err in | 


finding that . valid adoption under 


25 U.S.C. §372a (1970) had not - 
been established by the appellants: 
and that the reasons set forth in 


their petition for rehearing did not 


meet the requirements of 43 CFR © 


4.241(a). Accordingly, the Order 
Denying Petition for Rehearing, 
dated N ovember 21, 1974, should be 
affirmed. 


| NOW, THEREFORE, by virtue 


of the authority delegated to the 
Board of Indian Appeals by the. 
Secretary of the Interior, 43 CFR - eration. The work described in the change 


4,1, the Administrative Law Judge’s 


Order Denying Petition for Rehear- 


ine dated November 21, 1974, is: 


hereby AFFIRMED. 


This decision i is s final for the De- | 


par tment. | 


, : Administ ative Judge. 
_ Tconcur: _ | 


| Mirorsun J SaBagu, : _ 
Administrative Judge. 
APPEAL OF QUINTANA 
CONSTRUCTION CO., INC. 
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tracts: 


“APPEARANCES: 
Camp, Attorney at Law, Oakland, 
California, for the appellant; 
. Ernest J. Skroch, Department Coun- 


eta iee et Wiceok, : 
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Contract No. 14-06-200-7377A, Pav- | 


ing Stampede Dam Access Road, — 


Washoe Project, ‘Nevada-California, . 


Bureau of Reclamation. 


"Sustained. 


1. ‘Contracts : ‘Gonstvanton au Op- - 
eration: Changes and Extras—Con- 
Construction and Operation: 
Estimated Quantities—Contracts : Dis- © 
putes and Remedies: Equitable Adjust- 


| ment—Contracts: Disputes and Reme- 
| dies: Burden of Proof. | 


The Government. failed to Sustatn: its 

burden of proving entitlement to a reduc- 
tion of the contract price as an equitable 
adjustment for quantities of asphalt con- 


erete for road repair in excess of the 
‘Government 
showed that neither party relied on the 
estimate, that the Government left the 
selection and manner of using equipment 
to the contractor and that the Govern- 


-estimate. The © evidence 


ment issued a change order when it ob- 
served the contractor’s more efficient op- 


order was the same work described in the 


contract and the reduction in unit cost 
of performance was not the result of the , 


change order but was the ‘result of the 
contractor” s efficiency. : 


Vr. 7 ‘Thomas #F. 


Mr. . 


sel, Sacramento, California, for the 
Government. 


OPINION BY ADMINISTRA-- 
TIVE JUDGE PACKWOOD 


INTERIOR BOARD OF © 
CONTRACT APPEALS. 


‘aphis is an appeal from the con- 
tracting officer’s finding that. the. . 
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Government was entitled to a re- 


| duction in the contract unit price of. 


asphalt concrete from $60 per ton 
to $28.30 per ton, as an equitable ad- 
justment for a ‘decrease in the con- 
tractor’s unit cost resulting from a 
change order which dealt with quan- 
tities In excess of the y Goverment 
estimate.” | 


~ Contract No. 14-06-200- “377A, in: 


| the estimated amount of $284, 935.50, 
“was awarded on June: 8, 1978, to the 
Quintana Construction Co., Ine. for 


paving the Stampede Dam Acéeee. 
Road; Washoe » Project, N evada, 
California” The contract. contained 


thirteen items of work or materials. 


We are concerned only. with Item. 


. No. 3 which required that Quintana 
‘furnish ‘and place an -estimated 
quantity of 200 tons of asphalt con- 
‘erete for. road repair at a price of 
$60. per ton.. Paragraph 18 of the 
special conditions provides that the 
-estimated quantities in the schedule 
are for the purpose | of comparison 
of bids and that no claim shall be 
_made against the Government for 


any deviation of the actual quanti-. 


ties from the estimate. 

- Paragraph 38 of the special con- 

ditions urges bidders to visit. the 
‘site and to satisfy themselves as to 


1478, Quantities and Unit Prices - 


“The quantities stated in the schedule are 


estimated quantities for comparison of bids, 
and no claim shall be made against the Gov- 
ernment for excess or deficiency. therein. Pay- 


ment at the unit or lump-sum prices agreed 


upon will be in full for the completed work 
and will cover materials, supplies, transporta- 

tion, labor, tools, machinery, aud all expendi- 
tures incident to satisfactory compliance with 
the contract, unless otherwise specifically 
provided.” (Contract, mppeal File Document 
No. 3.) 
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work ‘to. be 


specifications. 
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the existing con ditions affecting the. 
< to be done and further 
charges them with knowledge of 


such conditions in the event they 
choose not to visit the site.” 


The work to be performed i is de- 
scribed generally in Paragraph 10 


_of the special conditions as repair- 


ing damaged areas of the road sur- 


_Tace by. cleaning out loose material 
.and refilling with asphalt concrete 
before paving the existing road? 
The Road Surface Repairs are de- 
-scribed in more detail in Paragraph 
46, which requires the contractor to 
‘perform. all work for repairing the 





2638. Investigation of ‘Site Conditions 

“Bidders. are urged to. visit the site of the 
work and by their own investigations satisfy 
themselves as to the existing conditions af- 
fecting the work to be done under these 
If the bidder chooses not to 
visit the site or conduct investigations he 


will nevertheless be charged with knowledge 


of conditions which reasonable inspection | and 


. investigations would have disclosed. | 


“Bidders. are also urged to ‘carefully ex- | 
amine all of the materials and information 
regarding site conditions made available by 
the Government and to obtain their own - 


‘ samples and perform tests on the soil and 
‘rock materials to determine unit weights, to 


evaluate shrinkage and swell factors, and to 
evaluate. other properties which the bidder 


believes to be significant in arriving at a 


proper bid. 
“Bidders and the contractor shell assume 
all responsibility ‘for deductions. and con- 


clusions as to ‘the difficulties in “performing 


the work. Those desiring to visit the site, of 


_ the work should contact the Project Manager, | 


Lahontan Basin Projects Office, Federal 
Building, 8rd Floor, 705 North Plaza Street, 
P.O. Box 640, Carson City, Nevada 89701, 
telephone (702) 882-8436.” (Contract, <Ap- 
peal File Document No. 38.) 5.5 

310 Description of the Work 

“The work to be performed under these 
specifications consists. of : 

a. Repairing damaged areas of the road ¢ sur- 
face by cleaning out loose material, applying 
an asphalt tack coat and refilling with. and 
compacting plant mix asphalt concrete.” 


(Contract, Appeal File Document No. 3.) 


bituminous surfacing of the road. 
Paragraph 50 contains a. descrip-— 
tion of asphalt concrete to. be used 
and permits hand placing of patch- ° 
ing in small areas. It further pro- 


vides that measurement for pay- 
ment shall bé made of the number 
of tons placed as directed by the 


contracting officer and that _pay-- 
ment will be made at the unit price | 


per ton in schedule item 3. i 
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“Before placing the: 2-inch qephaits concrete. 


paving, the contractor: shall” perform all work 


for repairing the bituminous surfacing of ‘the’ 
Stampede Dam access read. from. immediately 


north of the S.P.RR. crossing, near Boca 


Dam; -to station..501-+-58. ‘The areas: to be re-' 
paired shall be. thoroughly: cleaned of. all. dirt 
and loose material, and shaped as necessary 
to provide a-square. shoulder in the direction « 
of traffic. The area to be patched . shall be.. 
in accordance © 


primed with liquid” “asphalt 
with: ‘paragraph. 49,- and filled with. asphalt 


conerete in accordance with paragraph 50, or — 
as determined by. the contracting Officer,” 


(Contract, Appeal File Document No. 3. 
550. Asphalt, ‘Concrete 
ar Description. — Asphalt senlecate 
consist of a mixture of uiineral aggregate and 
paying. asphalt mixed at..a central. mixing 
plant and spread and compacted as described 


in. these specifications or. established. by the” 


contracting officer. 


“The asphalt concrete shail Be: type 'B; and 
the mineral aggregate therefor shall be: in ac-- 
cordance with the. applicable. provisions of. 


section 89-2.04 of the Standard Specifications. 
The grading shall conform to ¥ ‘4-inell maxi- 


mum: size, medium grading. Paving asphalt 


_to be mixed with ‘the mineral aggregate shall 
be steam-refined’ asphalt having a penetration 
of 60-70. (or other penetration grade ap- 


proved hy the contracting officer) and shatl- 


be furnished and applied in accordance with 


the applicable provisions of ‘sections 39-5 and. 


39-6 of the Standard Specifications.. 
“Where it is impracticable to place and 
compect the patching material for small areas 


as specified above, the material may be placed. 


by hand. or other approved methods and com- 
pacted by pneumatic tampers, small rollers, 
or other approved methods pene -equiva- 
lent results. 

“Compaction of the aictaes shall begin as 


soon after placing as the nlixture will bear: 
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Ww lien cepa half of ie 


road sur ‘face had been repaired, the 


estimated quantity of 200 tons of i 
asphalt concrete for the entire proj- 


ect had been exceeded by. more-than - 
100 tons. ‘The remaining road sur- 


face was in even worse condition, — 


- and_required continuous rather than 


intermittent repairs. The project i i=" 
spector advised Quintana’s presi-. 
dent: that the contracting officer’ S. 


fa representative would visit the site” 


to discuss what he characterized as 
“the overrun in quantities on. ‘this ; 
particular item” (‘Tr..19-21). | 

‘At the conference held at the site, : 


the contracting officer’ s representa-_ 


tive expressed the. view that the 


price of $60 per ton was too high for _ 


the greater quantity of asphalt con-— 
crete being required | for repairs ‘and | 
requested a lower unit price for the 7 
remainder of the work (Tr.21).. | 

Quintana’s president protested 7 


that he had a large investment in 
getting his equipment to the job. 


site, which included preparing five 
miles of access road and a temporary 
bridge over Boca Dam Spillway in ~ 
order to bring in his equipment, — 
since it was too heavy for. the load - 
limits on existing bridges. However, | 


_ without undue . displacement.: alas in -com-~ 


pacting the freshly spread mixture wiil not: 


’ be tolerated. 


“p, Measurement’ and payment.—Measure- 
ment for payment shall be made of the num-- 
ber of tons of material placed as directed by 
the contracting officer. Payment for asphalt - 


concrete will be made at the unit price per 


ton bid in the schedule (item 3), which price . 
shall include all costs of furnishing and mix- 
ing the mineral aggregate and paving asphalt, 


- placing the asphalt concrete, eompacting and 


finishing the surfacing.” . 


7 (Contract, Appeal» 
File Document No. 3.) ° | 
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within 4. hours he offered to eiaes 
_ his unit price for the asphalt con- 


- erete to $48 per ton. The Govern-— 


~ ment did not respond to Quintana’s 
offer and the repair of the road sur- 


face continued without any agree: . 


ns ment to reduce the contract price 
3 (Tr. 21-93). 


After completion of the repairs on. 


Be une 26, 1973, the Government paid 


Quintana for 361.55 tons of asphalt 
: concrete under Item 3 at the con- 


tract price of $60 per ton. However, 


completion of the repairs required | 


an additional quantity of 680.80 tons 


for which the Government declined | 
to pay the contract price. Before re-_ 


ducing the contract price, the Con- 
tracting Officer held a conference 


~ with Quintana during which five 


separate items of work were dis- 


cussed and agreement’ was reached _ 


on four of the items, leaving a dis- 


pute only as'to the payment for the 
quantity of 680.80 tons of asphalt 


concrete under contract Item 3. 
: Quintana pointed out. that the Gov- 
ernment had not accepted his offer 
of a reduced price, that he had not 
agreed to do the repairs as force 


account work and requested pay- 
- ment at the contract price.® 


-On November 7, 1973, the Con- 


 tracting Officer issued a document 


entitled “Order for Changes No. 1” 
which directed.-Quintana to per- 
- form the five items of work and set 
forth the payment to be made for 
each item. In Paragraph 1, the Con- 
_tracting Officer directed Quintana 


to rebuild designated areas of inter- - 


S‘Tindings of Fact and Decision by the 


Contracting Officer, dated January 31, 1974. 
- (Appeal File Document No, 1.) 
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surface, using heavy construction 


and hauling equipment on larger 
areas which make it. practical. Par- 


agraph a. set payment for such re- 
building: as a lump sum of $15,861, 


which.was the equivalent of $3,30 
_ per ton for the 680.80 tons of asphalt 


concrete placed before completion 
of the repairs on June 26, 1973.7 


The Government computation of 
the lump sum was based on its 
records of the contractor’s actual | 
costs and included | overhead | and 


proiit. = 


After several ; Sak oc 


in getting the Government to pay 


the contract price for the asphalt 
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atten badly cracked or displaced - 


in 
which Quintana was unsuccessful 


concrete required under Item 3, the 


Contracting Officer issued a Find- 
ing of Fact and Decision, dated 
January 81, 1974. The primary 


thrust of the decision was that the 


tained. from an on-site inspection, 
prior to bidding, which disclosed 


- condition of the road required more ~ 
extensive repairs than the Govern- 
ment, but not the contractor, had 
anticipated. The contractor’s bid _ 
was submitted with knowledge :ob-' 


that the estimated quantity for 


schedule Item 3 was very low. The 


Contracting Officer found that re- 
pair of the larger areas in the last 


half of the repair work made prac- 
tical the use of larger equipment 
and made placement of the final 


680.80 tons of asphalt concrete much 


less costly. In support of this con- 


clusion, the Contracting Officer at- | 


7 Exhibit A, Appeal File Document No. 1. _ 
8 Hxhibit B, Appeal File Document No. 1.. 


348] ie 


ached ihe. Cee computa- 


tion of. Quintana’s. costs for the: 
quantity of 680.80 tons, but offered 
no similar. computation of the costs — 


of placing the quantity of 361.55 


| tons for which | the Government. 
paid the full contract price. The de- 
cision rejected Quintana’s — conten- , 


tion that he had included the cost 


of preparing and maintaining the 


access road and temporary bridge, 


for which no direct payment was. 
authorized. pursuant to Paragraph 
No. 34 of the specifications, in his 
bid for Item No. 3 and that he had— 
‘not recovered such cost in the quan-. 
tity paid for at the contract rate? 


Quintana. made a timely appeal 


of the Contracting Officer’s findings. 
the contract as under the change 


and decision and, in his complaint 


, requested payment. at the contract. 
price for all'the asphalt concrete 


required for repair of the road sur- 
face. - | | ce : 
| Decision ; 


ru] The Govertingnt argues ane 
brief that a claim should not be al-. 
~ lowed merely because. it i is alleged. . 
‘The point is well taken. However, 


in this case it is the Government 


which is alleging entitlement: to an 
equitable adjustment. The burden 


- of proving such entitlement rests 
with the:Government.” 


At the hearing, the Government 
called only one witness, the Chief 


of the Construction Branch of the 


Mid-Pacific Region of the Bureau. 


of Reclamation, who’ ae ed the 


9 Appeal File Doeanent No. 1, 
- See Reading Clothing Mfg. Co., ASBCA 
No. 4153 ene 20,. 1957), 57-2 BCA 
_ par. 1454. 
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documen nt entitled! “Order i a 
Changes No. 1” dated November 7, 


1973 (Tr. 33, 37). The Government 


‘witness testified that the estimate of _ 
200 tons of asphalt concrete for re-. 
pairiug the road surface was pre-. 
pared in February 1978, but that — 
the major amount of any datnipeia | 


a road in that area would occur dur- _ 


ing the thawing season between 
February and May (Tr. 52, 53). 
The Government witness attributed — 


the discrepancy between the esti- 
mate and the quantity actually re- 


quired to. the damage which oc-. 
curred after the estimate was pre-. 


pared (Tr. 53). 


The. Government - witness stated 


that the work was the same under 


order, but the manner of doing. it 
was different Cir 59). The Gov- 
ernment did not direct Quintana to 
change the manner in which. he 
completed the work (Tr. 69). nor 


did it direct his selection of equip-. 
ment (Tr. 70). Although the Gov- — 


ernment witness conceded that 
selection: of the equipment was left 
to the contractor (Tr. 62), he con- 


tended that a decrease in the con- _ 
tractor’s unit cost required that an! 
equitable adjustment be made (Tr. . 
62, 26). With the decrease in cost in. | 
mind, he determined that an order | 
for changes should be issued ae _ 


63). 


Such reasoning isa classic exam- | 
ple of placing the cart before the — 
horse. The changes clause provides . 
for an equitable adjustment when a 
change directed by the Government 
results in an increase or a decrease _ 


as 
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ina contractor’s cost of perform- 
ance. It does not provide for the 
Government to take advantage of a. 
decrease in cost resulting from a 
operation 


contractor’s _ efficient 
where the work remains the same 


and the Government has directed 
no change in the manner of per- 
> formance. | 


In the circumstances of chs case, 


we attach no significance to the fact: 
that the actual quantity exceeded | 


the Government estimate by a con- 


- siderable amount..Neither party can. 
be said to have relied: on the esti- 
mate. Quintana relied on: his own’ 
‘site inspection which showed: the: 
estimate to be inaccurate. (Tr. 25)” 
while the Government contract ad- 
ministrator had knowledge that ma-. 
jor damage could be-expected dur- | 
ing the spring thawing season after: 


7 the. estimate was prepared. ate 


Tn. a fact situation almost: identical to: 
the present: case, the Court of Claims has held 
'.that.a gross underestimate by the Govern- . 


ment is not a proper basis for an equitable 
adjustment under the: changed — 


v. United States, 180 Ct. Cl. 768. (1967). At 
page 788;.the Court stated : 


_.. “Thus, the situation presented by the facts 
before us is one where the estimated quanti- 


ties contained in the contract were grossly 
understated by the Government. The con- 
tractor recognized that the estimate was un- 
duly low and did not rely upon it. In view 
of all the information it had available to it, 


the Government should also have anticipated . 
that. plaintiff would encounter and have to. 


pump more water than was pumped under 
the prior contract. It is in these circumstances 
that the Government asked-us to find that a 
changed condition existed and that it is -en- 


titled to relief therefor under the Changed’ 
- Conditions article. We decline, because it has. 


never been the purpose of that article in the 
contract to protect a party from the results 
of its own miscalculations. We have so held 
in many cases involying claims by disap- 
pointed contractors. (Footnote omitted.): The 
same rule must be applied to the Government, 


DEPARTMENT. 


. conditions 
--elause which preceded the differing site con- 
ditions clause currently being used in Gov- 
ernment contracts. Perini Corporation, et al. 
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Accordingly, the Board finds that. 
Quintana’ was required by the terms- 
of Paragraph 46.of the Special Con- 


ditions of the contract “ to perform 
all work necessary for repairing the 


surface of the road and is therefore | 


entitled to payment at the contract — | 
unit price per’ton in schedule Item. 
3, pursuant to Paragraph 50b of the 


Special Conditions.* The Board 
further: finds that the purported 
change in» Paragraph 1 of the 
change order referred to.a condition 
of the road which existed at the time 
the contract was awarded and: the 
order effected. no. change i in the work 
to:be performed or-in the manner 


| of its POrFOnnA nee: 


CO onclusion 


The appeal is sustained in the. 


amount of $24, 987. 14° 


Gs Higenes pieces 
Adminis trative Judge. 


T coNcUR: 


Wits F. McGizaw, 
C hte L Administrative J udge. 


for it is no more entitled to use its faulty. 
estimate as a basis for invoking the benefit ‘of 
the Changed Conditions article than is a care- 
less contractor - who: makeg an improvident 
bid.” hed . ae 

12 Footnote 4, supra. 

13 Footnote 5, supra. - 

14This represents payment at the nes 
unit price of $60 per ton for the 680.80 tons 
involved in the dispute less the amount. pre- 


viously paid under the change order of 


$15,861. The appellant’s compromise offer of 


. $48 per ton was not accepted by the Govern- 


ment and was withdrawn by the appellant 
prior to the taking of the instant appeal. The _ 
question presented involves determining the: 

amount of equitable adjustment, if any, to 
which the Government is entitled on the basis - 
of the evidence presented and not the amount 
that would have been acceptable to the ap- 
pellant if the Government had chosen to set- 
tle rather than to have its claim adjudicated. 


" FERRY-ROSS COAL COMPANY. 
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‘Decided July 25, 1995 


feat by Perry- Ros Coal Company a 


from a decision by Administrative 
Law Judge Edmund M. Sweeney 
(Docket No. PITT 74-258), dated 
November 5, 1974, denying an Applica- 
tion for Review and affirming a 
Notice of Violation issued pursuant 
to section 104(b) of the Federal Coal 


Mine Health and Safety Act of 1969+ 


hereinafter the “Act. ‘“ 


‘Decision Waneted and Applicaton 


- Dismissed. 


: 1. Federal Coal Mine’ Health aid 
Safety Act of. 1969: Hearings: 
‘Generally 


It is. error for an. Administrative Law 


od udge to render a decision on the merits 
in a review proceeding where a hearing 


on the merits is neither held : nor waived 
me me parties. 


2. Federal Coal Mine ae and 


Safety Act of 1969: Review of Notices 


and Orders: Dismissal of Applications 


Hattare of the. Applicant for ‘Review to- 
attend a. prelearing conference after re- | 
' eeiving notice of its scheduling is ground © 


for: dismissal of the Application. 


APPEARANCES: ‘Leo. M. Stepanian, 


Esq.,, for appellant,. ‘Perry-Ross Coal 
Company; Richard Y. Backley, Esq., 


: Assistant Solicitor, and Stephen. Kra- 
mer, Esq,, Trial Attorney, for appellee, 


! ‘Mining - Enforcement 


and Safety 
‘Administration, . e = 


©, 180 U.S.C: §§ 801-960 (1970); 


- PERRY-ROSS COAL COMPANY’ 
ae eel. 20, tre 


OPINION BY CHIEF ADMIN- , 


ISTRATIVE. JUDGE ROGERS 
INTERIOR BOARD OF MINE | 


OPERATI ONS APPEALS 


Factual and Procedural 
i. Background 


On Rebeunee 5, 1974, a, Mining 


Enforcement and ‘Safety Adminis- 
tration (MESA) inspector issued a 
aa 104(b) Notice of ‘Violation 


~ Perry-Ross. Coal. Company. 
(Perry Boss) for allegedly violat- 


ing 80 CFR 77.410 in that one of 
Perry-Ross’ bulldozers did not have eS 
‘an automatic reversing alarm and 
another had an inoperative alarm. 


On February 14, Perry-Ross filed 
a timely Application for Review of 
this Notice, contending that the 
time set for abatement was unrea~ 
sonable and that there was no a 


violation either in -fact or in law.; — 


On September 4, 1974, an Admin- 


: istrative Law Judge (Judge) issued. : 


an order scheduling a hearing on the | 


merits for October 8, 1974, in Ar-_ 
lington, Virginia: On September 26, 
1974, Perry-Ross. filed a Motion 
‘to: ‘Transfer: Hearings, dated Sep- 
‘tember 24,'1974, to either Butler 6) i 
Pittsburgh, Pennsylvania. Also, on 

‘September 26, MESA filed a Mo-— 
tion to Dismiss Application, for Re- 
‘view on the grounds. that the. time 
for abatement set. in the Notice of 
Violation 3 in issue had been. indefi- 


nitely extended pending - a final 


decision by the United States Court — 
of Appeals for the Third Circuit 1 in 


Lucas Coal Company, et “a. \ 
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| Rogers C.B. Morton, No. 14-1813." 2 
In this motion counsel for MESA. 
stated, “Ihave called the Counsel — 


of Perry Ross about this Motion 


_ and he expressed no objections.” | 


Without ruling on either of these 


‘motions, the Judge, on October 7, 
amended his order of notice of hear- 


_ ing to provide for a prehearing con- 


oes on all elements of the case 


_ tobe held in Arlington, Virginia on 
October 22, 1974,.On October 15, 
Perry- Ross filed a motion to con- 
tinue the prehearing conference and 
the hearing during the pendency of 
the atorecited appeal in the Third 


Circuit. Court of Appeals. In this. 


motion, counsel for Perry-Ross 


- stated that there was no reason for > 


any type of conference because 


Perry-Ross and MESA had agreed 
that the case should be continued 
pending. the outcome of the ie | 


in Lucas, supra. 


_ Again, without’ ruling on this 
| motion, the Judge held a pre-— 
hearing conference on October 99, 


~1974, at which eS failed to 


7 appear. 


‘On November 5, 1974, eihott 


7 holding a hearing on the merits, the 


a: udge issued a decision which, in 
addition. to stating that there was 
no basis for granting Perry-Ross’ 
~ mnotion for coritinuance, found that 


___ the conditions cited in the Notice 
| had existed and that the Board’s de- 
cision in Lucas, the. case on appeal | 


~ to the Third. Circuit, SUPTA, WAS 
_ dispositive of the issues before him. 
_ Accordingly, he affirmed the Notice 





2 This appeal concerns the applicability of 


80 CFR 77.410 to bulldozers and other vehi- 


cles which nave unobstructed vision to whe 


; rear, 


"DECISIONS OF THE DEPARTMENT - or THE 


INTERIOR (82 LD. 
and denied the Application for 7 
Review. — 

Tn its brief on apeeat Perry-Ross 
contends that the J udge’s failure to 
rule, prior to issuing his decision, 


on its Motion for Continuance was 
‘an.abuse of discretion which denied 
it due process of. law. It also con- 
tends that the Judge erred in decid- 


ing the case in the absence of a. 


hearing on the merits. In its reply 
» brief, MESA took no position on | 


the issues raised by Perry-Ross, but 


sought to clarify several “legal mis. 
; ropreaensuons Mi 


[ S8Ues Presented 


A. Whether the J udge erred in 


issuing a decision on the merits 


without holding a hearing on the 
merits. 


B. Whether the Judge er red in 
failing to rule on the prehearing mo- 
tions filed’ by MESA and Perry- 
Ross. Sa | 

~ Discussion 


The Judge’s decision in the in- 


stant case to deny the Application 
for Review and to affirm the section © 
- 104(b) Notice of Violation involved | 
isa substantive ruling dispositive of 
the issues in the proceeding. This de- 


cision on: the merits was: rendered 


after counsel for Perry-Ross failed . 


to appear, after proper notice, at.a 


duly scheduled prehearing confer- 


ence. This failure to appear might 
be viewed as. an implied withdrawal - 


by Perry-Ross of its Application for - 


Review and which in the discretion 


of the Judge could result in the loss 


of the operator’s right to have the 


matter adjudicated. We believe it 


: well settled that failiive to pr osecute 


one’s. case may result in disméssal of 


that case. The United States Court 


of Appeals for the Fifth Circuit — 
- held in Hyler v. Reynolds Metal 
7 Company, 434 F.2d 1064 (1970) + 


‘It is well settled that a district court 
has inherent power to dismiss a case for 
failure to prosecute and there is no abuse 
of discretion when counsel fails to appear 


- at a pre- -trial conference and there is. evi- 


3 dence of prior ‘dilatory conduct. Link v. 
Wabash Railroad Company, 870 U.S. 626, 
($2 8.Ct. 1386, 8 L. Ed. 2d 734 (1962). 


[1] The Board is of the opinion. 
that Administrative Law J udges 


and Article III Judges possess the 
Its failure to do so. was at its peril | 


and it should. not now be heard to ~ 


same powers in this matter and that 
_Perry-Ross exposed itself to the pos- 


sibility of dismissal for its failure to _ 
appear. However, we hold it is error 
for the Judge to render a decision ov, . 
the merits of the case in the absence 
of the applicant and a hearing. Ad- - 
ditionally, if such a. ruling were 
allowed to stand it would affect any. 


subsequent section 109 pr oceeding 
| oly the Notice, | 


: [2] In our review of the record we 
note that after receipt of the two 


_ motions of September 26 the Judge 
- amended his notice of hearing to’ 
‘pr ovide for a prehearing conference. 


The timing of this action would 


seem to Indicate that he intended to 
take up these motions as well as any | 


other prehearing matters which may 


have arisen at the conference. It . 


would also seem that Perry-Ross 
would have had all the more reason 


to attend the conference after it filed 


its motion for a continuance which 


“PERRY-ROSS. COAL, “COMPANY ee he 


was not'acted upon ‘before. the Gate 
of the conference. We are, therefore, 
of the opinion | that a prehearing 


conference was justified if, for no 
other reason than that. the Judge 
— could well have been uncertain as to — 
- whether Perry-Ross wished to con- — 


tinue the proceeding in Light of | 


-MESA/’s statement that ooninisél for — 
.Perry-Ross had no objections to 
_MESA’s motion to dismiss. Accord-_ ) 
ingly, we believe that in these cir- _ 
~eumstances it behooved. Perry-Ross- 


to attend the prehearing conference 


or to at least make its position clear 


to the Judge prior to the conference. 


complain of the Judge’s failure to _ 
rule on the procedural motions be-- 


fore him. Inasmuch as we have held | 
‘it was error for the Judge to issue a 
‘decision on the merits for the rea- 
-gons stated above we believe the Ap- _ 


plication should be dismissed with: 
out pre] aes 


ORDER > 
WHEREFORE, pursuant io tne 


_. authority delegated to the Board by | 
the Secretary of the Interior: (43 
CFR 4.1(4)>), 
| ORDERED that the J udge’ s deci- — 


IT IS HEREBY 


sion in the, above- captioned . case IS 


| VACATED and the Application . 


for . Review IS DISMISSED 


: WITHOUT PREJUDICE. 


7 me) E. aaa, Jas - 
Chie f Administrative JS eI S: 


oT CONCUR: 


- Howarp J: Stent JR. 
Alternate Administrative Judge. — 


352 ~~~: DECISIONS ‘OF THE 


ESTATE, OF. EVANS INGATUAH 


- are 1 ie 


4 TBIA 103 0 
: ‘Decided July, 29, 1975 


i. Appeal from an order denying petition 
. for rehearing . | 

‘3 Affirmed. | | 

1, Administrative Procedure: Admin- 
istrative Procedure Act—Administra- 
. tive Procedure: Administrative Re- 
view—Administrative Procedure: 
Initial Decision—Administrative Pro- 
cedure: Substantial Evidence. 


The ultimate. findings, conclusions and 


: order of the administrative law judge will. | 
~ not be set aside upon administrative re- 


. view where they are aun EebUet: Py sub- 
| “stantial evidence. ; = 


7 APPEARANCES: Cox, ‘Fanning, Me- 
Namavra. & Bowen, by Linda J. Cook, 


for appellants ;: Idaho Legal Aid. Serv- : 
ices, Inc. by Robert L, La Roche, _Esq,, 


: for ia 


OPINION BY 
| ADMINISTRA TIVE JUDGE 
|  SABAGH 


INTER OR BOARD or 
_ INDIAN APPEALS © 


This: “matter comes oe i 


- ee on.an appeal from an order 


me denying petition for rehearing. | 
‘The appeal is brought: on. ae 


by Indian custom divorce; that the 


record does not support the findings © rr 
Te CONCUR? 


~ and conclusions that the prior mar- 
riage of Louise Ottogary to Lynn 
Perry was ever dissolved by a valid 


4 


‘DEPARTMENT’ OF PEE INTERIOR 


[82 ED. 


~ Indian custom. marriage; and. that . 
the Judge’s Order dated November 
14, 1974, was an abuse of his discre- 


tion. in applying and interpreting 


the requirements of 43 CFR 4.241 
: (a) and the pur pose of the regula- | 


tions:as set forth in the Fstate of | 
Frank. Jones, 1 IBIA B45, fe LD. | 
697 (1972). | | 
‘These contentions in essence are | 
similar to those raised in appellants’ 
petitionforrehearing, | 
- Having reviewed the record, in-. 
cluding “granscript “of testimony 


taken at hearing held at Fort Hall, 
Idaho, on October 16, 1973, and 


briefs of appellants and. aapallee. 
the Board finds that the appellants 
have shown no reason why the find- 
ings, conclusions, and Order of the | 


| ‘Administrative Law J udge should — 


not be affirmed. 
[1] We hold that there is substan-- 


tial-evidence in the record to sup- 


port the findings, conclusions, and — 


order of the Administrative Law 


Judge. 


N Ow, THEREFORE, bys viride 


of the authority delegated to the 
Board of Indian Appeals by the — 


Secretary of the Interior, 43 CFR 


4.1, the appeal is hereby dismissed 
| aad the Order. Determining Heirs 
dated Atigust 19, 1974" 
FIRMED. | 


is AF. 


‘This dati” is ‘final for ‘the 


: Depa ar tment, 
grounds that a.ceremonial marriage © 


under State Law cannot be dissolved 


Mirboinis i Saale : 
* Adminisivatine J udge. 


7 ALEXANDER i. Witson> oes 


A dministrative J wage 


81 iy 


_ LECKIE ‘SMOKELESS ‘oat 
_ "COMPANY Pes 


; 8 IBMA 12 


"Decided rly? 29, ike 
peers ie ‘the | Mining Euforseient 
and Safety Administration -(herein-. 
_ after MESA) from : an Tnitial- Decision, | 
dated March: 7, 1975, by’ Administra- 
tive Law Judge George ‘A. Koutras 
(Tudge), in Docket No. HOPE 75-63— 
P assessing. penalties for 11 violations 
and vacating notices for two violations | 
| of the Federal Coal Mine. Health and 
"2 Safety Act of 1969 4 (hereinafter the 


Act), alleged by MESA at No. 47 Mine, 
Hupers, Greenbrier County, West Vir- 
ginia. 


| part. 


1, Federal Coal Mine Health and 


Safety Act of 1969: Mandatory Safety 
Standards: : Recording a 


The results of exuninations of emergency 
 -escapeways 
smokers’ articles must be recorded week- 


and © facilities. 


ly pursuant to 80 CFR 75.1801 as read in 
conjunction with 30 CFR 75.1702 and 30 
OFR 75. sia _ | 


APPEARANCES: Richard V. Backley, < 


Ksq., Assistant Solicitor, and Stephen 
Kramer, Esq. . Trial Attorney, for 


appellant, Mining Enforcement = 


| — ety A Administration. 


130 U.S.C. §§ 801-960 (1970). : 


->LECKIE. SMOKELESS, COAL. COMPANY. 
| July 29, 1975 ea 


- Affirmed in part, and reversed in 
ee . were filed by MESA. No oo brief. - 


and . for: 


7 eR 


| MEMORAND oat OPINION 
_AND ORDER’ 


INTERIOR BOARD OF A MINE 
OPE: RA TI ONS APPEALS — 


os ; Background. 


This appeal contests one ‘of the 


two. notices ‘Vacated — In. a ‘section 


109 (a) proceeding” ‘to’ assess’ pen- 


alties for alleged ‘violations. After’ — 


a hearirig, in which Leckie Smoke- 
less Coal Company (Leckie) took no. 
part, the Judge, pursuant to the 


provisions ‘of 43 CFR. 4. 544, found | 


that 11 of the violations charged 
had occurred, and after considera- 
tion of the statutory: criteria set. 
forth in section 109(a) of the Act, 
assessed. penalties” in the total 
amount of $1,495. A timely Notice | 
of Appeal and subsequent brief 


was submitted, : 
- Notice of. veers 5F. C. S., oun. | 
tember 1, 1978, the subject of this 


| appeal, changes the lack of record- 


ing of ‘the required weekly exam-— 
inations of emergency escapeways 
and facilities, smokers’ articles, and 
fire doors. in violation of 30 CFR > 


75.1801. The appellant, MESA, | 


urges on appeal that this Notice one - 
improperly vacated by the J udge in. 


light of the clear language of the 


regulation 30 ‘CFR 75.1801 when 
read in conjunction with 75.1704-2. 


~The Judge held that the results of 


such weekly examinations need not 


| oe recorded on a weekly basis ace 
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“cording. to. § 75.1801. and ‘init 30 
> CFR. 75. 1702. and. 1704 contain. no 
| time > frame for such recording. s 


Ts ssue Presented 


Whether the weekly examina- 
tions of escapeways and facilities, 
fire doors and smokers’ articles’ as 


required by 30 CFR 5. 1704-2 must. 


be recorded weekly i in the book pre- 
scribed in 30 CFR 75.1801. | 


a 


0 pinion, 


Ty The Board concurs its the. 
view of MESA that 30 CFR 75. 1801. 
requires.weekly recording of the-re- 


quired examinations. 


- 80 CFR 5. 1801 reads aS patiecie 7 


The results of exanvinations of emer-. 


gency’ escapeways . and. facilities, fire 
- doors, and for smokers’ articles required 
to be conducted under the provisions of 


-. $8 75.1702, 75.1704, and 75.1708, shalt be 


_ recorded in a book entitled “Haaminations 
of Hmergency HE scapeways and Facilities ; 
Smokers’ Articles; Fire Doors” (Mining 
Enforcement and Safety Administration 


‘Form 61331, Budget Bureau No. 42- 


RI589, March 1970). (Italics added ) 


80 CFR 75. 1704 states in applic 
able ik that: 


* Hseape facilities ‘approved ~ the 
Secretary or his authorized. representa- 
tive, properly maintained and frequently 
tested, shall be oe le ae 
added) » 


30 OFR one defines 
- the meaning of “frequently tested.” — 


All escapeways shall be examined in 


their entirety at least once each week by — 
The phrase 
“once each week” shall mean at intervals 
not exceeding seven days. {Italics added) 


We think it-clear that in order to . 


a certified person; * * * 


- give full meaning to the- afore- 


OF “ter ‘DEPARTMENT: ‘OF. THE INTERIOR. 


(Italics 


182 LD. 


qu ted: regulations, the results of the 


required weekly examinations must 


be recorded oii the same basis. Any 


other interpretation would. effec- 
tively render the requirement for. 
recording’ a, nullity. ‘Furthermore, 
the book (Form 61831) supplied to 


the operator by MESA. ‘for the pur- 
pose of recording various examina- 
_ tions makes clear that the results of — 


examinations of- escapeways are to 


be recorded. therein. on. a. weekly. 


basis.2 The examinations. required 
on a weekly. basis clearly. were not. 
being recorded on a weekly basis — 
and as to that requirement we hold 
the Notice to, have been validly is- 
sued and should ‘be reinstated. | 

The findings of the J udge with 
respect to history of ‘previous viola-— 
tions, size of business, and ability to 
stay in business are adopted by the 
Board: The following proposed — 
findings, conclusions, and recom-— 
mended. penalty — submitted by. 
MESA with respect to the rein- 
stated violation are also adopted. 
Additionally, we make the follow- 
ing findings: = 

(Gravity: 

. The fact that the results of exam- 
inations of emergency escapeways 


and facilities were not being re- 


corded weekly is of a mee oe 
character and we so find. 

WV egligence. : 

. The operator and. his supervisory 
personnel were on notice of the re- - 


rs 


2The Board has taken official notice of 


MESA Form 6--1331 to the extent indicated.. 
- However, 


our: conclusion » herein : rests upon 
our reading and interpretation of the regula- 


tions involved and would be the same even 


in the absence of.such official notice. 


- a. ee 


gitirements co eal the results of 
the examinations of emergency es- | 


_ capeways:and: facilities in the book 


_ provided for this purpose. The fail- . 


ure to do so was negligence. There- 

fore, we find that’ the violation was 

caused by the operator’s negligence. 
Good Faith; 


We find that the operator. demon- | 


strated good faith in compliance. 
We adopt the penalty for this 


violation recommended by MESA 


in the amount of B19. 


“ORDER 


- WHEREFORE, pur aust to ie | 
authority delegated to the Board by 


_ the Secretary of the Interior (48 
— CFR 41(4)),. 


HOPE 75-63—-P IS MODIFIED by 
reinstating Notice.5 F. C.S., Septem- 
ber 1, 1973, and assessing a penalty 
of $19 therefor, and that the total 
assessment of $1,444 SHALL BE 
~ PAID by the Leckie Smokeless Coal 


_ Company. within e aay of this : Gia! 
OPINION BY ADMINISTRA- 


- Order. 
| C.K. eas. JR., 
ah hie ef Administrative J tage 


Davip Doane, 
oer Judge. 


OLD BEN COAL COMPANY 


5 IBMA 19 
Decided July 30, 1975 


Appeal by the United Mine Workers 
of Ainerica from a decision by Admin- 


istrative Law Judge Paul Merlin vacat- | 


| Faly 30, 1975 | 


IT IS HEREBY, 
ORDERED that.the Judge’s deci- 
sion and order in Docket No. 


7 Mey : 


ing. onders. of” withdrawal ‘in. . Docket ; 


Nos. VINC 74-188, VINC 74-336, 
VINC 74-871, VINC 75-259, . and 
VINC 75-260. 


Affirmed. ine : ee 


1. Federal Coal Mine "Health and 
Safety Act of 1969: pana Failure 
to Answer 


Under 48 CFR 4.507, a Aa atatore party” 
who fails to file an initial responsive 
pleading loses its status: ‘as a party and 


- is subject to. dismissal. 


2. Federal | Coal Mine™ ‘Health aud id ; 
Safety Act of 1969: meres Failure 


to Participate 3 
The Interior Board of Mine. ene 
Appeals will not overturn an Adminis-_ 


trative Law Judge’s dismissal'of a party. 
in a review proceeding for deliberate and = 
persistent failure to participate where no 


abuse of discretion has been shown. 7 


APPEARANCES: sieve B. J ae ” 
-Esq., for appellant, United Mine Work- 

ers of America; Thomas ‘H, ‘Barnard, — 
Esq., and Vilma L. Kohn, Esq., for. 


appellee, Old Ben Coal Company. 


TIVE JUDGE DOANE 


INTERIOR BOARD OF MINE — 


OPERATIONS APPEALS 


‘The United Mine Workers of . 
America (UMWA) appeals from 


a decision of Administrative Law 


Judge Paul B. Merlin vacating a 
notice of - violation and various — 
withdrawal orders issued pursuant 


to section 104(c) (1) of the Federal. 
Coal Mine Health and Safety Act | 


- a. ee 


gitirements co eal the results of 
the examinations of emergency es- | 


_ capeways:and: facilities in the book 


_ provided for this purpose. The fail- . 


ure to do so was negligence. There- 

fore, we find that’ the violation was 

caused by the operator’s negligence. 
Good Faith; 


We find that the operator. demon- | 


strated good faith in compliance. 
We adopt the penalty for this 


violation recommended by MESA 


in the amount of B19. 


“ORDER 


- WHEREFORE, pur aust to ie | 
authority delegated to the Board by 


_ the Secretary of the Interior (48 
— CFR 41(4)),. 


HOPE 75-63—-P IS MODIFIED by 
reinstating Notice.5 F. C.S., Septem- 
ber 1, 1973, and assessing a penalty 
of $19 therefor, and that the total 
assessment of $1,444 SHALL BE 
~ PAID by the Leckie Smokeless Coal 


_ Company. within e aay of this : Gia! 
OPINION BY ADMINISTRA- 


- Order. 
| C.K. eas. JR., 
ah hie ef Administrative J tage 


Davip Doane, 
oer Judge. 


OLD BEN COAL COMPANY 


5 IBMA 19 
Decided July 30, 1975 


Appeal by the United Mine Workers 
of Ainerica from a decision by Admin- 


istrative Law Judge Paul Merlin vacat- | 


| Faly 30, 1975 | 


IT IS HEREBY, 
ORDERED that.the Judge’s deci- 
sion and order in Docket No. 


7 Mey : 


ing. onders. of” withdrawal ‘in. . Docket ; 


Nos. VINC 74-188, VINC 74-336, 
VINC 74-871, VINC 75-259, . and 
VINC 75-260. 


Affirmed. ine : ee 


1. Federal Coal Mine "Health and 
Safety Act of 1969: pana Failure 
to Answer 


Under 48 CFR 4.507, a Aa atatore party” 
who fails to file an initial responsive 
pleading loses its status: ‘as a party and 


- is subject to. dismissal. 


2. Federal | Coal Mine™ ‘Health aud id ; 
Safety Act of 1969: meres Failure 


to Participate 3 
The Interior Board of Mine. ene 
Appeals will not overturn an Adminis-_ 


trative Law Judge’s dismissal'of a party. 
in a review proceeding for deliberate and = 
persistent failure to participate where no 


abuse of discretion has been shown. 7 


APPEARANCES: sieve B. J ae ” 
-Esq., for appellant, United Mine Work- 

ers of America; Thomas ‘H, ‘Barnard, — 
Esq., and Vilma L. Kohn, Esq., for. 


appellee, Old Ben Coal Company. 


TIVE JUDGE DOANE 


INTERIOR BOARD OF MINE — 


OPERATIONS APPEALS 


‘The United Mine Workers of . 
America (UMWA) appeals from 


a decision of Administrative Law 


Judge Paul B. Merlin vacating a 
notice of - violation and various — 
withdrawal orders issued pursuant 


to section 104(c) (1) of the Federal. 
Coal Mine Health and Safety Act | 


B56 


‘of 1969. 30 USC. canes 
(19770). : Although -UMW<: ‘chal- 


— lénges the decision below. on sub- 


‘Stantive: grounds, the. Union in-ad= 


- dition challenges the propriety of 
- the Administrative Law Judge’s 


order dismissing it on the ‘eround 
oof persistent failure. to. Partietpate 

| pursuant to 43-CFR 4. 5OT.. : 
“Old Ben Coal Company. (Old 
Ben), the applicant for review be- 


low, has filed a motion to strike the 


_UMWA’s notice of appeal, contend- 


ing in substance that a lack of par- . 


; ticipation below precludes any ap- 
peal of a dismissal to the Board. - 


‘The procedural issues posed by. 
a a UMW A’s appeal and. Old Ben’s 


| motion to strike in IBMA 75-42 are 


. similar to those pending i in several 


other appeals, and in the interest of 
facilitating the disposition of those 
— cases, the Board deemed it appro- 


priate to deal with these procedural 
-° matters first and postpone consid-. 
eration of the claims of substantive _ 
error. Accordingly, the Board or-- 


dered submission of briefs limited 
to the procedural questions. pre- 

sented and suspended the briefing 
| menerule, with: respect to other 1S- 
sues. 
ee Having one id the , briefs and 
_ the record, we have decided for the 

~ reasons set forth below to deny Old 


 Ben’s motion to strike and to affirm 


the subject order of dismissal in 


- IBMA 75-42 without prejudice to 


a motion by the UMWA. for leave 
to intervene or to file an amicus 

- euriae brief in Appeal No. IBMA. 
751 where the Mining Enforce- 
ment and. Safety Administration 


_( cia is also veer] Judge 


tered into; 


(82 LDe 


ee ria S decision i in the. above- oe ear 
dockets. ee peike Gh Oe 


“Pro sell wal il Bookgro ound 


336, T4871, 15-259, and 75-260. 
Fach concerns an application for 


| review filed Pursuant to section 105 


an they were “consolidated ie 
for the purpose of aD. initial de- 
cision. | 

With the exception of Docket — 
No. VINC 74-188, the UMWA filed | 
a timely answer in opposition with ~ 
respect to each. of the subject: dock- 


ets. In each: instance, the ‘answer 
- submitted by the UMWA. amounted 
only to a denial of the be -_ 


in the application for review. 


Judge Merlin issued notices‘ of - 


hearing for the above-listed dockets 
setting the hearing date and requir- 
ing “* * * @ preliminary state- 
ment setting forth (a) lists of ex- 
hibits and witnesses together with 
the parties’ synopses of expected 
testimony; (b), any stipulations en- — 
(c) the. parties’ state- 
ment of the : issues; and (d) a mem-- 


orandum of.law on any legal issue 
raised by a party with citations of — 

the principal 
though these notices, as well asany 


authorities.” Al- 


amendments thereof, were sent to 


and received by the UMWA, the 


Union failed to respond to or com- 


| ly with the Judge’s notice and order 


in any respect. | 
The UMWA did not appear te 
“present information” at any.of the . 


hearings involved. in the dockets | 


The five hearing dockets volved ie 
| in this case are: “VINC 74-188, 4 


t, OD: the: 


ne an ature an Bonita. ‘Neither: did 
2) the UMWA, subsequent. to the. ca 
= ance.of the decision below and. prior. : 
to, the filing of the subject appeal, 9 
ty petition. J udge Merlin for interven-. - oS : Disoussion 
_ tion, or for. rehearing, | or. recbmaid es . | 
eration. 43..CFR. A. BO), 4 510 ae 
a 4. 513,. and 4, 5B2(c)... 
ee 4 “The UMW.A:. was” aol is. 
me > nigcod: by, Judge Merlin at the out 


2 set of. each. of. the hearings. The or ae xe 
~ to comply: with. prehearing: orders, 


ders of. dismissal were. reconfirmed. : 
or to “present. information” at the 


ee in the. J udge’s_ decision, dated: » | 
eine March 6 1975, and it.is from this. evidentiary hearing, or to file post- 
© decision: that the. UMWA: appeals, ate 


The UMWA timely filed a notice — 


= of. appeal with: respect. to, the sub- 


1975. 


} of UMWA to. participate. 


- By order dated April 15,1975, the | 
| Board required submission of briefs 
concerning the 

a UMWA’s dismissal. by the. Judge e 

and, suspended. the. briefing sched.” 
. 1) ale with: respect. to: all. other, issues. 
Both the. UMWA: and’ Old- Ben - 
- . have complied: with. that: order. Al- 
though invited to.do so,. MESA de- 
~~ lined. to tale a. ;spopition.: in. _ this 
i ek a matter. | ce 


issues 


ae ssucs. OM. n Appeal: 


* Law J udge® may” ‘dismiss ‘a party: 
from a proceeding when such party’. 
fails: ‘to: participate or. otherwise’ - 

ee “present’ information” : within ‘the: 

ee oe eae of section ne Hebe of ve 
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the TF 


aS “Whether 1 ne “dihihistedtiee’ ae 


| Law J ‘udge. abused his discretion in id : 
aang the UMW. A as re ‘patty: a ee 


The UMWA 2 ar rgues:i rece : euiatance’ - . 


8 that,‘after ‘fling an: answer ‘tovan. . : 
- application for review, a respond: -_ 
ing party: has no obligation either 


hearing briefs or motions: It. insists 
that. deliberate. and persistent: fail~ | 
tte to: participate ‘does not ‘subject 
ject. hearing. dockets, on. March. OB, ‘ ib to the risk of. dismissal and: that: : 

i. "an Administrative Laws = lacks 
On ioal 1; 1975, Old: Ben a aera to. 
the Board ae strike the UMW A’s /Brounas 
~. notice:of appeal, citing the dismis- 


gal below. and the persistent failure : 


dismiss th at 


Before disposing: of tess conten: | 


e tions, ‘we taust: first’deal- with the 
~~ question + ‘of whether: the UMWA - 
may maintain this appeal urider any: 
circumstances. ‘Old Ben has moved 
—to-strike-the UMW.A’s notice ofap- -. 
peal: on the theory that: the dismissal’ | | 
below operates: : as a bar’ to appeal. 


Under 43 CFR.4:600; any party:to. 
ail. adjudicative: proceeding’ under: 


the Act” may appeal tothe Board — 
from af adverse initial decision by 
filing: an adequate: and. timely: notice: 
.. of appeal. A motion to strike a:no-:. 
| ticeof: appeal will lie where. the: pers a 
ore Whither’ ‘an’ at nee who. filed: such’ notice admits: : 
that it, was: nota sparty below: or. 
where such notice is. inadequate. or: * 
: untimely filed: In: the case at-hand, © “ 
ff WiAr claims: to: have. been: Be 
party, having. allegedly filed an 





answer: in: each. of, the: he mboveclisted 


_ scien aS. - required under 43 CFR | 
oA 507 (c). ‘To hold that an apparent 
~ party may not appeal to the Board. 
from a dismissal under 48 CFR - 

~ 4.507 (c) to test whether that regula- 


tion was cor rectly applied would de- 


: " prive such party of the opportunity | 
to exhaust its administrative reme- — 


. dies by timely seeking a determina- 


tion from the Secretarial delegate. 
Lo charged: with the obligation of ren-_ 
dering final adjudicative-decisions 
for the Department; namely, the. 
- Board of Mine Operations Appeals. 
Accordingly, coe motion to strike ; 


: | will be denied. 


. Having disposed of this prelimi: 3 


= nary matter, we turn now. to the 


its'status as-a party. and we note in 


4 passing that: it has not sought. per- 
mission to intervene upon.a showing. 


of good catise: Accordingly; we will 

ifirm the dismissal of that docket. 
a [2]. With. ‘respect: to the four re- 
; “maining dockets, there remains the 


_. question of. whether the dismissal: 
.-. £or non-participation can: be: upheld 

. in-view of the language of 43 CFR 
“4.507 (e}- whichis silent with h reepedt 
i= to stich’ dismissals.” ae 
ore Old Ben Coal. Cardi; ; 4 TBMA: ef 
104; 83 ID: 160;.1974-1975 OSHD- 
par. 19,511: (1975), we said'that an 
fe Adininistrative Law: AE udge has dis: 


" DECISIONS ‘OF. THE. DEPARTMENT: OF. THE INTERIOR 


- the issuance’ and continuance. i 
Or the. modification or ‘termination re 
ROD Qf such order. ‘We concluded i 

that the conferral of.such status by 
law-carried with it the implied o obli- 
‘gation “* * * to participate in the 

_ proceeding at least to the extent of 


~ toerits of the UMWA’s challenge to. making its position clear to the — 


. the Judge's order of dismissal. 
, ans examination of the ed | 
_ in the case at hand reveals that the. 
 UMWA. submitted timely answers 
| with respect to each of the dockets 
- new before us; except Docket Nov 
| WENG-7£-188: 43 CFR 4.531. With 
respect to. the latter, the Union lost. 


Serccnt to cee a ene who a oe 


liberately and persistently fails to. 


- participate in a review proceeding. ee 
In reaching that conclusion, we Te 
lied principally on the provision of =~ 
- gubsection-(a) of section 105 of the _ 
Act: which confer sstatusonanoper- 
ator. or representative ‘of miners in 


a mine affected by- a withdrawal : 
order enabling such: person. 


to present information relating. to bir 


Heo 


+ other parties to the proceeding and 
~ to the Administrative Law J udge. | 
* * 204 TRMA.at 109, 82 LD. at 
162. While. we recognized that. ae 
- section 105 the Congress. specifically baer 

relieved an affected operator orrep- 
‘resentative of miners, as appro-. . 
. priate, of the obligation to seek =~ 
leave to intervene initially, we could. 
not attribute to the legislators an 

intentto confer on such a person the . 
right to drop in and drop out of 

stages’ of administrative ‘proceed - ae 
ings at will and without notice to 

the J udge: or: other parties. | 


- We drew additional: support for = 


| our views from cases in the federal 
-courts holding in substance that per 
sistent .and deliberate. lack, ‘of due 

- diligence. in prosecuting. a claim as. 

' prejudicial to the orderly: andexpe, 


ditious disposition of cases and that 


parties indulging: in-stich behavior a 
are subject to dismissal, with. or: - 
without prejudice, sud pore: ie Eg 
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without none See Link. v. Wabash. 

| Railroad: Co. 870 U.S. 626 (1962), 

- affg 291 F. 2d 542 (7th Cir. 1961) 5 
 Flaksa v. Little River Marine Con- 
a struction Co., 889. F-, od 885. (5th: Cir. i‘ 
1968), cert. denied, 892 U.S. 928 
ee (1968). 1 Tt seemed to us then, as a. . 
es does now, that: permitting any per-” 
~ son to skip the. hearing ‘stage and _ 
pe postpone litigation. to the appellate os 


-iThe UMWA > aces io distinguish Link on” 
the ground .that. the plaintiff in that case was | 
“not relying on the appearance of a co- plaintiff, 

_ This.. argument is self-defeating because it ; 
represents | a: concession .that: the. Union: had 


no information to. present, and after all, the 


. presentation: of information is. the sole pur- 
-.. ‘pose for-the grant of status to: participate by | 
~ law. 30 U.S.C. § 815(a) (1970). 
_- In addition, the Union’ attaéks. the au- - 
. thority. of the Zink. precedent on .the’ ‘grounds 


that two Justices did not ‘participate, that 


the case was ‘decided: by | a 4-3 vote, and that’: . 
Mr. Tustice Black. dissented: We think that. . 
| plied exclusion doctrine of statutory : 


“and conclude that... : 


none of these’ considerations impairs: the. -pre- 
eedential | value of Link -and. ‘we note before 


passing on that the Court denied. Tehearing. in 

that case, 371 U.S. 873: (1962). : 
Finally, the Union: submits: that’ the courte 

; of: appeals have. not followed: Link v. Wabash 


Railroad Co., supra, and alludes to’ Flaksa Vv: 
Little River Marine’ Construction Cé., supra, 


as:an example.: A sample of court. of appeals...-- 


precedents: dealing with the; failure to . pros- 
‘ecute, claims diligently reveals that ‘the Link 


4 principle. has not. beén eroded: and-that the | 
* real question for decision in these cases “hag 
been whether: the trial court ‘abused its dis-- 


cretion rather than whether. there’ was discre- 
tion at. all. Compare 8. E.G. Y. ‘Power. Re- 


- sources’ Corp., 495 F. 20 297. (10th. Cir. 1974). 


and Beshear v. Weinzapfel, AT4 F. 2d 127. ¢7th 


- Cir, 1973). with Spering- v. Butadiene. and | 
a Chemical, Corp., 434 FW. 2d 677: (3d: Cir. 1970), 
7 cert. , . denied; 404 U.S. 854. (1971). “See. also: 
a Bautista: v.. Concentrated ‘Employment : Prow : 
"gram of the: Department ‘of. Labor, 459 F., 2d 

- 1019. (9th Gir. 1972). The. Flakee, case, a de 
'. eigion of, the’ Fifth: Circuit,‘ is similar ‘in its 

. -apptoach to ‘the., cases’: -just: -cited: and, from 

- the’ procedural point’ of view bears a remark . 
—. able “resemblance. "to" ‘application | for: review — 
<3 " procedures.; There, a: responding . party. “was | 

dismissed: by: a trial juage for failure ‘to’ “pros- 
..” eeute:: its: claim : ‘diligently . and sthe court’: of . 

= appeals; although, agreeing to. the existence i. 

Ke of” ‘discretion: in- this. matter, “reversed for an. ‘ 
7 Pept thereof. ; se 
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- dtage-i is ‘gabvarsive Gt the adminis: | ; 
trative process prescribed. in‘the .— 
Secretary’ S regulations. Those. regu- ae. 
lations provide for an appeal’ after 
ali initial decision has been rendered — . 
by an Administrative Law Judge - 


with respect. to. the matters which 7 


form the basis of appeal.” fos 
Tn responding to the Board’s i reas 
: soning jn. Old Ben: Coal Corp.: - ee 
— SUPTAs the UMWA presents, several ae 
arguments . which deserve treat- ine 
ment. on 7 2 


“First, ‘thet UMWA. ante out that . - 


the regulations authorize dismissal ~ 
of a responding party where no — 
: timely answer is filed, but are silent : 


with, respect. to other procedural 


defaults. The Union would have us 


apply ‘the express mention — im- 


construction ® 
only. the failure to file an answer 
will justify. a: dismissal, for failure. 


_ to participate. While. we. have relied. - 
on that doctrine 3 in the past, where 


appropriate, it 1s only a guide’ to 
construction rather than: a! ‘eonclu- 


- sive argument, See S.E.0.v. Joiner 
Leasing Corp., 320 U.S. 844, 350-1 
North, American. Coal - 
Corp., 3. IBMA 93, 117-118, n., 16, : 


(1943) 5 


81 LD. 204, 1974-1975-OSHD par. 


17,658 (1974). In this case, it would, 
be inappropriate to apply, that doc- oo 
-trine because. 43. CFR 4.507 does 
not purport to ‘be. an. exhaustive Se 
Z catalog ol procedural. failures, - 
which will justify dismissal: More- 
~ over, ‘the ‘discretion to ‘dismiss i)... 
this context does not depend o: on n the i 


Te EOD 


ay * Bapressio unius est exeliesio altertus. ane 


ne asisiefice ‘ of a. statute’ or ules Pn ni 
~- discretion 4 is inherent in. an adjudi- ~ F 
> eative tribunal. See Link ve Wabash, 
site Railroad Co., , supra, and Flaska v. 

Little. River. Mi arine Construction : 


Con. supra. a on i. 
- Second, the 


In- this. connection, | the 


~ Jevel and. argues, that we. ought. to 


.- follow the NLRB’s example. We-re-. 
i ject the , -Union’s contention. . as. a 
i) matter of. law because our: Act, un- 
Ike. those administered:. by... the. 
~ NLRB, grants, an affected: represent- 
: = ate. of, miners or r operator, party: : ae 
Ht ae ~ given case’ and: have: something Oe. ae 
genta information,” Moreover, we. : contribute. As: we e said i in. Old Ben 7 
a are not bound by. NLRB. practices. _ 7 
Third, the. UMWA denies thst 


( Meiearta tae, 


2 “any. prejudice. can. result from. its 
oe non-participation below. because. it 
“would | ‘be limited on: appeal to.the | 
issues tendered by. the Government 
cto ‘the. J udge. for his. decision. This : 
: 2 argument i 1s in our. judgment. quite , 
beside the. point. The Union. does: 
not. appreciate. that the. Secretary's . 
- regulations were designed. to pro-— 
= oe the wight: to. seek administra; 
oo tive appellate. rélief toa.person who 
é ee has presented his or her contentions ; 
oe personally . to Jan. _Administrative: 
; ‘At Law J Judge’ and has had ‘them de: 


on UMWA. Spied” 
oe that it should be. treated. as a “pro- “3 
 ~ tected party,” 3 and: as such, ‘entitled — 
a to, rely. upon. the: ‘Government? 5. 0 ( 
aie presentation. without: forfeiting : any. | 
i - rights. ? 
. Union claims, without any support- 7 
- ing citation, that the National La- . 
oes bor: Relations Board. (NLRB). does” 
~ not require. a. “protected party” to 
aor participate. fully. at. the. hearing 


DECISIONS oF: THE: ‘DEPARTMENT: oF ‘THE: INTERIOR. [82 a | 


Pye. 
‘ 


“don agurieyed: ney an. a | deeision! eit 

is a. “party”. and can appeal tothe ~~ 
Board as @ matter of right whether 
or, not such. ate Parhelpated: Hy 

‘below. ieee ne : 
“Tagilg: the. Tuer ae that — 
e it would be, unfair to deprive it and. a 


fa an he 


“portunity | to i hod ono te bat 
 eause they find full. participation i ime. o 
all review . proceedings financially ane 
burdensome. We think that thiscon- = 
: tention is. without merit because’ it eeu! 
rests. upon a. fallacious premise. The  . 
Union assumes that. ‘dismissal for 
~ deliberate, persistent failureto par- ‘on 
ticipate 3 is. mandatory | and that such - ae 
dismissal automatically. bars it, or 
any ‘other similarly | ‘situated. Te 
sponding | party. below, from ex 
- pressing its position ata later point - 
should -it.:-become. interested ina 


| reason 1 now ander dor is | diss aoe 
Oe cretionary. with the J udge and 1 may. eS 
be. without, Prejudice. Whether: Be bg 


wa 


‘deliberate, and persistent. non-par- te 
ticipation i is a, question. we heed not. 
decide ‘since the. Union has not made 
such; a ‘claim. for: ‘itself. ‘Further- 7 

mote, Jater- participation. ‘can’ take = 

place. “with. the. permission: of ihe = 
Judge: after the. filing: of a. motion’ — —s 


for leave to. intervene or r for. pues : 


pace a 


CER 4.508 (¢), 4610, ‘and 4.518. a See 
the  Governinent Biles | a “notice of Pa 


Ms 305) 


| oe the J aes S jurisdiction 
terminates by operation of law and 


the Union must seek leave to inter-. 
--vene, or in the alternative; to par- 


ticipate as an amicus curiae, from 
the Board. 48 CFR 4.582(c). In any 
event, dismissal for deliberate, per- 
sistent non-participation is not an 
automatic and absolute bar to sub- 
sequent intervention; it merely 
clears from the record extraneous 
and apparently unconcerned per- 
sons, and prevents disruption of the 
orderly processing of litigation. — 
Having duly considered and re- 


jected the UMWA’s arguments, we 


adhere to the position set forth In 
Old Ben Coal Corp., supra, An Ad- 


- ‘ministrative Law J udge does have _ 


discretion to dismiss a; responding 
_ party ina review proceeding where 
such party deliberately and persist- 
ently fails to participate. Subse- 
quent to dismissal, any further par- 
| ticipation is subject to the approval 
of the Judge o or the Board, as aD 
priate. | week | 
| We turn now to the question of 
--cwhether the Judge abused his dis- 
cretion in dismissing the UMW A. at 
the outset of the hearing or when he 
‘reconfirmed his order 1 in his written 
decision. 7 
While. ieteal, without preju- 
‘dice might have been a more appro- 
priate response than outright dis- 
missal to the UMW=A’s failure to 
respond to prehearing orders, we are 
of the opinion that the:reconfirma- 
tion of that dismissal in the initial 
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decision was eb: an ahs. of ae: 
tion inasmuch as the UMWA failed | 


to participate in any meaning, ful 
way by “presenting information” to 


the Judge. We note as. well that the 
Union did not seek reconsideration 


by the Judge of his dismissal and 
has not stated any satisfactory ex- 
cuse for deliberately standing mute 
until the appellate stage. 2 
Accordingly, we are affirming the 


dismissal below without prejudice 


to a motion for leave to intervene, 
or in the alternative, to file an .am- 
cus curiae brief in. the Government’s 
ee from the J udge' s. decision. 


ORDER 


WHEREF ORE, See toau- | 


thority delegated a the Board by 


the Secretary of the Interior (48 


 OFR..4.1(4)), IT IS HEREBY — 


ORDERED that Old Ben’s motion 
to strike the UMWA’s notice of ap- 
peal IS DENIED. IT IS FUR- 


THER ORDERED that the dis- 


missal of ‘the UMWA in ‘the above: 
captioned dockets IS AFFIRMED > 


‘for the reasons ‘stated-in the ‘fore- 
going opinion without prejudice to — 
the filing of a motion for leave to 
intervene or to participate as an 
amicus curiae in IBMA 75-41. 


Davi Doant, 
Administrative Judge. 


I cONCUR: 


Cc. E. eee Tees , 
Chief Administrative J: udge, 
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IN THE MATTER OF AFFINITY 


MINING COMPANY (KEYSTONE | 


No. 5 MINE) 
MINING ENFORCEMENT AND - 
- SAFETY - ADMINISTRATION, 

UMWA — 

5 IBMA 36 


Decided July 31,1975 


| The Board jan for consideration the: 
certification of an interlocutory ruling 7 


by Chief: Administrative Law Judge 
L, K. Luoma (Docket No. M 75-98), 
dated May 6, 1975, denying a motion 
of the Mining Enforcement and Safety 
Administration (hereinafter MESA) 
to dismiss a petition for modification 
of a roof control plan filed pursuant to 
section 301(c) of the Federal Coal 
Mine Health and Safety Act of 1969.7 
(Hereinafter the “Act.’’) 


| Certification of Interlocutory Rul- 
— ings | | 
1. Federal Coal -_, 
Safety Act of 1969: Modification of 
7 Application of Mandatory Safety 
| ‘Standards: Roof Control Plans. 


' .-Dhe Secretary’s authority to approve or 
disapprove roof control plans and revi- 
sions thereof under section 302(a) of the 
Act. has: been ‘delegated exclusively to 
“MSA, and such plans are not subject to 


modification by way of petitions to modify | 


the application of a mandatory standard 
filed pursuant to eetnen eee of the 
Act. | 


. APPEARANCES: 1 Michael V. Durkin, 
Esq., for appellant, Mining Enforce- 
ment and Safety Administration; 


James R. Kyper, for appellee, Affinity — 


Mining Company; Steven B. Jacobson, 


130 U.S.C. §§ 801-960 (1970). 


THE DEPARTMENT OF THE 


Health and 


INTERIOR [82 LD. 


Esq., for United ‘Mine Workers of ~ 
America. 


MEMORANDUM OPINION 
AND ORDER 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


Background 
On March 10, 1975, Affinity Min~ | 


ing Company (hoteinafier Affinity) 
‘filed a section 801(c) Petition for 


Modification of a roof control plan 


applicable to Keystone No. 5 coal. 


mine located at Midway, Raleigh 
County, West Virginia. Affinity 


states that it anticipated encounter- 


ing an area, within three to six 
months, having a solid sandstone 
roof, that for this reason proposed 
a “Special Plan” to MESA for roof 
control in such area. Affinity further 
states that MESA has refused to 
approve the proposed plan although 
it had previously approved the other 
parts of the roof control plan for 
the mine. The petition to modify re- 
quests approval of the “Special 
Plan” as a modification of the pro- 


visions insisted upon by MESA’ on 


the theory that such. provisions are ~ 
mandatory standards. — 

On March 31, 1975, MESA filed a 
motion to dismiss the petition on 
the ground that a roof control plan 
is not a “mandatory standard” sub- 
ject to modification under. section 


—801(c) of the Act. The motion was 
denied on April 18, 1975, by Chief 
Administrative Law Judge L. K. 


Luoma (Judge) for the stated rea- 
son that he was not persuaded that. 


a roof control plan was not a man- 
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7 datory standard subject to modi~ 
fication within the meaning of sec-- 
tion 801(c) of the Act: On May 6, 
1975, this ruling was certified by the 


Judge to this Board inasmuch as 
the ruling presents a controlling 


question of law and immediate ap- 


peal therefrom would materially 


advance the disposiiton of this 


matter. 


On May 18, 1975, the Board | 


ordered the filing. of briefs. and 
briefs were received from the Af- 


finity Mining Company, MESA, 
and the United Mine Workers of 


- America. Oral argument before the 


Board was held on J une 12, 1975. 


Affinity Mining Company. and 
MESA’ were represented at oral 
argument. The UMW did not par- 
opens 


Contentions of the Parties 


Affinity contends that. the lan-. 


guage of section 3802 of the Act 
setting forth the requirements for a 


roof control plan when read to-. 
gether with the language in section: 
301:-wherein that section refers to. 
sections 302 through 318 as “in- 
 terim mandatory safety standards” 
indicates that an approved: roof 
control plan itself is a mandatory. 
safety standard and thus subject to 
being modified via a petition: filed — 


under 301(c). Two decisions: Zezg- 


ler Coal Company, 2 IBMA 216, 80. 


LD. 626, 1973-1974 OSHD par. 16,- 


608 (19738); and North. Aqeroun 
IBMA 93, 81 


¢ oal OC viper ams 


LD. 204, 1973-1974 OSHD oar. 2 
17,658 (1974), are cited by Aftinity 


in support of its contention that this . | | 
Board has heretofore held that roof 


control plans are “mandatory stand- — 
ards.’ ” In those cases we held that: | 


the provisions of a roof control plan i 
were enforceable as mandatory 
standards. ‘In its brief Affinity also. 


argues: “In effect, MESA is con- 
tending that to review the adequacy | 


_ or appropriateness of the ; provisions 


of a roof control plan, an operator 
must violate section 302 by failing 
to have. an approved roof control — 
plan or by failing to comply with it. 


‘Such. contention is illogical and ab- 


surd.” Affinity. further ‘contends 
that to deny it an opportunity fora 
hearing to determine by fact-find- 
ing whether its proposed plan is as. - 
safe or safer than the provisions in- 
sisted upon by MESA would, in ef-. — 
fect, leave it with no administrative 
remedy, z.¢é-, no impartial review of 
MESA’s ‘arbitrary refusal to ap 
prove its proposed plan. — . 

- MESA contends that individual: 
n60P. control plans developed by the 
operator are not embraced within. 
the definition of mandatory. health’ 
or safety standards set out in sec- _ 
tion 3(1) of the Act and. that sec-: 
tion 801(c) was designed specifical- 
ly to permit petitions to modify the: 
application only of mandatory safe-: 


ty standards generally applicable 


to. all mines. Therefore, MESA 


reasons that such individual plans. a 
cannot by their very nature be sub-. 


ject to the provisions ‘of gection. 


- 801(c). MESA argues that the pro- 
visions of a roof control plan, once 
adopted, are enforceable by the 


_. Secretary as “mandatory  stand- 


ards” for that mine, but are not 


thereafter susceptible to being mod- | 
ified by petitions filed under 301(c) 
but’ only. by revisions approved by 


MESA. MESA further contends 
that the Secretary has delegated no 
authority to the Office of Hearings 


and Appeals to review decisions of 


MESA or resolve issues between 


MESA and the operator arising 


from its approval or disapproval of 


8s proposed roof control plans and re- © 
visions thereof. MESA states that 


the operator’ s only avenue. of relief 
from an adverse decision’ would be 


| in the United States District Court. — 
The United Mine Workers of — 


| America (UMWA) contends that 
review of the 
MESA with respect to approval of 


roof control plans by the Office of 


Hearings and Appeals: (this Board) 


> would amount to review of the Sec- 


retary by the Secretary which would 


be an anomalous. procedure. In sub- 
stance UMWA. concurs in MESA’s- 
view. that: a, roof control plan is not 
 a“mandatory safety standard” sub- 

- ject to modification under section. 

- 801(c). since the very purpose of. 
section 802(a) is to provide special 


requirements for an individual mine 


and that such statutory mandate is. 
satisfied by restricting to MESA 
the practice of approving and revis- 
ing such plans as it deems appropri-. 


ate to the circumstances encountered 
in each underground mine. | 


"DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 


determination of 


7 182 LD. 
E ssue Presented 


‘Whether the provisions of a roof 


| ‘control: plan and revisions thereof 


are “mandatory safety standards” 


‘subject to modification by ee 


under section 801 (c) of ne Act. 


"Discussion 


7 The iuting by the J idee does | 


MESA’s motion to dismiss appears 
to be based solely upon. his view — 
that a roof control plan is a “man- 
datory standard” as that term. is 


used in the Act. The Board believes, - ; 
however, that the basic question be- 


fore it is whether a roof control 
plan is subject to modification 1 un- 
der section 801 ( c) of the Act. . 
Section 802(a) of the Act re- 
quires that “A roof control. plan 
and revisions thereof suitable to the - 


roof conditions and mining system. a 
of each coal mine and approved by 


the Secretary | shall be adopted and — 


set out in printed form within sixty 


days after the operative date of this 
title” and that “Such plan shall be 


reviewed periodically, at least every: 


six months by the Secretary, taking 
into consideration any falls of roof 


_or ribs or inadequacy of support of 
roof or ribs.” The Board is of the 


opinion that any failure by an op- 
erator to comply with the require- 
ment of this section would clearly — 
constitute a violation of the Act and. — 
as such would be subject to the is- 
suance of notices and orders, as ap- 
propriate, under section 104 of the: | 
Act. 

Section 38 (1). of the Res recites’ 


a the ee definition : 
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(KEYSTONE NO, 5 MINE) v. MINING ENFORCEMENT AND 


“SAFETY ADMINISTRATION, uMWA . 
| — July 31, 1975 | 


‘mandatory | health or otse standatd” 


. means. the interim mandatory health or 
-. safety ‘standards established by titles II 
and IIT of this Act, and the standards 


promulgated en to title I of this 
Ce ee 


Our interpretation of the. seas: 


quoted subsections is that the bare 
requirement of section 302(a) that 
an operator develop and adopt an- 


approved roof control plan is itself 
a mandatory safety standard. We 


are further of the opinion that the 


individual provisions of a roof con- 


trol plan, once adopted and ap- 


proved by. the Secretary, become 
enforceable as “mandatory stand- 


ards” as to the particular mine for _ 
which the plan was approved. 


Clearly, it was not the intention of 
the Congress to require. each op- 


erator to have an approved roof. 


control plan but leave the Secretary 
helpless to enforce its provisions. 
Indeed: the legislative history of the 


Act is replete on the subject of the — 


need to devise, adopt, and: enforce 
stringent measures to minimize the 


hazard of roof falls and to require 
the | Secretary to monitor each 


mine’s roof control plan period- 


— ically. The history of section 302 
(a) illustrates the realization by 

| Congress that varying underground 

- structures and. differing circum-_ 

~ stances would require individually 
tailored roof control plans. and that. — 


it was for this reason the Congress 


did not attempt to set forth. specific 


roof control standards generally ap- 
plicable to all underground mines. 


_ prove a proposed 


| Tt was well see el the Con- a 
gress, and the Board takes notice of - 


the fact, that roof falls have been 


the eee cause of injuries and 7 


fatalities to miners. 
In the case at hand, the MESA ae 
District Manager has refused to ap- 
“special plan” 
submitted by Affinity as an addition — 


or revision to its existing plan for 
‘the apparent reason that he doesnot — 
believe the proposal could afford a 
satisfactory degree of safety tothe __ 
miners. Affinity disagrees and main- — 


tains that its proposal would be as — 
safe or safer than the provisions 


| urged by MESA. It was in an at- 


tempt to resolve this impasse by a _ 


hearing before an Administrative — 


Law Judge that Affinity filed its pe- | 


~ tition to modify under section 801 
(c). No other procedure ppeoned - 
| to be available to it.  & 
[1] Although the Board aaheres : 


to its position that the provisions of | 


a roof control plan are enforceable 
. by the Secretary in the same manner | 
“as a generally applicable mandatory a 


standard, we cannot and do not hold 
that the provisions of a plan, which | 


are specially tailored to the partic- 


ular mine and conditions involved, 


are subject to being modified by way — ws 


of a petition filed aes section 301 
(c). As we view it, 1t was the inten- 


tion of the Congress in section 801 —_ 


(c) to recognize that the legislative 
m andatory : standards applicable to 
ali mines, including those adopted : 
by rulemaking, might ‘require a 


| modification of their application 3 In 
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some mines and ios provide a pro- 


cedure whereby an operator could — 


petition for such modification of the 
— application of a generally appli- 


cable mandatory standard. How- 


ever, where a standard, provision, 
or: ‘requirement is itself designed 
and adopted only for a particular 
mine or situation in a mine, we think 
it would be illogical to construe the 
intention of section 301(c) so as to 
permit a petition for modification of 
such a specially. designed plan. We 


also note that section 802(a) of the 


Act places the initial burden on the 
6 perator to develop such individual 
plans. | 

~’ Another aspect of the jurisdic- 
tional question here presented is 
whether the Act or Secretarial reg- 


- ulations and delegations of author-. 


‘ity issued thereunder envisage or 
provide -for 
(fact-finding) review in instances 
where the Secretary (MESA) with- 
holds approval of a proposed plan. 
We find nothing in the Act or reg- 
ulations which contemplates or re- 


quires such type of administrative 
not preclude Affinity from obtain-— 


review. In many instances. the Act 
or regulations are specific i in provid- 
- ing an opportunity and procedures 
for a public hearing, or for the in- 
 stigation of rulemaking, as appro- 
priate, ‘but no such provision has 


been made for situations such as 
here presented. Furthermore, we . 
note that the Secretary, under his. 


delegation of enforcement powers to 
. MESA, has included in such delega- 
tion his authority to approve (or 
_. disapprove) roof control plans and 
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| revisions thereat aati ean 302. 


(a).2 We do not find that the Secre- 
tary has delegated any authority to 
the Administrative Law Judges or 
to this Board to review proposed re-_ 


visions of roof control plans or to 


resolve issues concerning their ap- 
proval.? We do believe, however, 


that it was contemplated under the 
Act 


that roof control plans 
developed by the operator would be — 


subject to negotiation between the 
operator and MESA. Therefore, we 
“must concur in the position taken by 


MESA that the final approval or 


disapproval of roof control plans 
and revisions thereof are exclusively 


functions of the enforcement arm of » 


the Secretary, MESA, and that such 


actions are not thin the jurisdic- 


tion. of the Office of Hearings ae 


Appeals. — 

Although we are stay aware that 
our opinion leaves Affinity in the 
position. of having no recourse to 
the hearing and adjudicative ma- 
chinery provided within the Office 
of Hearings and Appeals on the 
question here presented, this should 


ing a final Departmental decision in 
the matter and access to the courts. 


‘In this connection we observe that 
Affinity may seek reconsideration of. 


its proposal from the Office of the 
Administrator of MESA in an at-— 
tempt to mediate the issues involved 


-and with a view toward obtaining a 
final. Departmental decision. The 


record reflects that Affinity has not 


2218 DM 1.1, 88 FR. 18695. 
. 8211 DM 13.6, 43 CFR 4.1. 
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sought’ such review of the decision 
of the MESA District Manager. We 
are informed that the Office of the 
Administrator of MESA frequently 
does entertain review of such deci- 
sions of its District Managers, par- 
ticularly since roof control plans 
are continuously under review and 
revision by MESA. — 


ORDER 


7 WHEREFORE, pursuant to the © 
authority delegated to the Board by 
the Secretary of the Interior (43 


OFR 41(4)), IT IS HEREBY 
ORDERED that the motion by 
MESA to dismiss the Petition 
for Modification filed by Affinity 


Mining Company MUST a) 


GRANTED. 
| 0. -_s Rocers, JR., 


Chief Administrative J udge. 


| Howarp J. ScimtieNmene, JR, 
Alternate Administratwe J ees 


ADMINISTRATIVE JUDGE 


SENTING IN Part: | 


Although I concur with the ma- 
jority that the provisions. of ap- 
proved roof control plans ave en- 
forceable mandatory safety stand- 
ards, I respectfully dissent from 
that part of the foregoing majority 
opinion hoiding that such plans are 


not subject to administrative adju- 


dication under section 301(c) of the 
Act, 30 U.S.C. § 861(¢) (1970). 


Doanr, 
ConcurRRING IN PART AND Dis- 


_ [have four basic reasons. for my 
dissent. First, particularly after 
concluding that approved roof con- 
trol plans are enforceable manda- 
tory standards, I believe the major- 
ity opinion wrongfully ignores the 
literal and. unambiguous language 
of section a0r (c) which extends cov- 
erage to “any mandatory safety 
standard” (italics added).* Sec- 


_ ond, by invoking the “generally ap- . 


plicable mandatory standard” con- 
cept, the majority unduly limits the 
congressionally intended utilization 
of section 301(c)as a remedial tool — 
by the operators and the representa- _ 


tives of miners.? Third, the majority 


opinion has the effect of incorrectly 
depriving an operator or a repre-. 
sentative of miners as appropriate, 


of the right to have a reviewable 
Edinratiee record made which I 


believe was contemplated by the re- 


quirements of section 106 of the Act, 


1The language in the first sentence of sec- 
tion 301 (c) of the Act, 80 U.S.C. § 861(¢) 
(1970), provides: ‘‘Upon petition by the op- 


erator or the representative of miners, the — 


Secretary may. modify the application of any 
mandatory safety standard to a mine * * *, 
(Italics supplied). 

4T have been unable to find language any- ' 
where in the Act or the regulations where 
section 301(c) is confined to so-called ‘‘gen- 
erally applicable mandatory standards.” How- 
ever, I find support for the contrary view in 
the legislative history which shows the in- 
tent of Congress to provide to representatives 
of miners relief by use of section 301(c) from 


exceptions to mandatory standards: granted — 
‘' under section 301(d) of the Act.. See the last 


two sentences of the summary of the discus- 
sion of section 301, page 1126. House Camm. 
on Hd. and Labor, Legislative History, Fed- 
eral Coal Mine Health and Safety Act, 
Comm. ‘Print, 91st Congress, 2d- Session, PP. 
1125-26, 


| . majority opinion are:. 
control plan is a mandatory standard, and (2) - 
Whether a roof control: plan is subject to. 
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380 U. , C. § 816. (1970), providing 


for judicial review.® Fourth, I ‘be-- 


lieve the majority opinion addresses 
itself to issues other than those actu- 


ally presented by the certified ruling 
In direct violation of 48 CFR 4.602. 


(d).* Accordingly, I do not deem 


myself precluded by the majority | 


Opinion in some future appropriate 
case to deal with the question of the 
reviewability by the Board of a 
charge of arbitrary and capricious 
action by any representative of the 
‘Secretary pertaining to the enforce- 
ment of the subject Act. | 


Davi Doann, 
Administrative J udge. 


8 After providing generally: for judicial re-- 


view by a United States court of appeals of 
any order or decision issued by the Secretary, 


except with respect to penalty cases, subparg- — 


graph (b) of that section provides, inter alia: 
“The court shall hear such petition on the 
record made before the Secretary * * *.” 
(Italics supplied.) It seems to me that one 
of the principal purposes for creating the 


Office of Hearings and Appeals within the De-. . 


partment was to provide the adjudicative 
machinery for making just such a record. 
Nowhere within the departmental regulations 
do I find any procedure for the making of an 
administrative record for judicial review by 


the administrative superiors of the District 


Managers as envisaged by the majority. 
_ *The only two issues presented by- the cer- 
tified ruling and initially recognized by the 


modification under section 301(c) of the-Act. 


I submit that (a) whether there is some ad- 
ministrative (fact-finding) review, apart from . 


section 3801(c) procedures, of approval or dis- 
approval of proposed roof control plans, or 
(b) other types of relief which may be avail- 
able to operators situated Similarly to 


Affinity’ S position, is beyond the Scope of re- | 


‘view of the certified ruling here presented. 
Section 4.602(d). of 43 CFR provides: “If an 


interlocutory appeal is pernuitted, the Board’s . 
jurisdiction. shall. be confined to review of — 
the ruling or order of the Administrative Law 
Judge on the legal issue raised by the appeal,. 


and shall not extend to any other issues. 
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Appeal by Rochester & Pittsburgh 


Coal Company from a decision by Ad- 
ministrative Law Judge Franklin P.. 
Michels upholding the validity of an 
imminent danger withdrawal order 
issued pursuant to section 104(a) of 
the Federal Coal Mine Health and. 
Safety Act of 1969, . 


Reversed. 


1. Federal Coal Mine Health and ~ 
Safety Act of 1969; Imminent Danger: 
Proximate Peril 


A proximate peril to life and limb consti- 

tuting an imminent danger does not exist 
where the potential for a disaster is so re- 
mote and speculative that a reasonable. 
man would estimate that such disaster 
would not occur prior to abatement if 


normal operations to extract coal contin- 


ued. 


APPEARANCES: W. Joseph Engler, 


Jr., Esq., for appellant, Rochester &_ 


Pittsburgh Coal Company; Richard V.. 
Backley, Esq., Assistant Solicitor, Mar- 
cus P, McGraw, Esq., Trial Attorney, 
for appellee, Mining Enforcement and. 
Batety Administration. a 


OPINION BY ADMINISTRA- | 
TIVE JUDGE DOANE 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


‘Rochester & Pittsburgh Coal 
Company (appellant) appeals to- 
the Board to overturn a decision in 
Docket No. PITT 74-234 by Ad- 
ministrative Law Judge Franklin 
P. Michels (Judge) upholding the 


a poe 


validity of an. amen Sane 


order of withdrawal which had been - 


issued pursuant to section 104(a) of 
the Federal. Coal Mine Health and 
Safety Act of 1969 (the Act). 30 


U.S.C. § 814(a) (1970). Appellant — 


argues in substance that the Judge 


erred in ultimately finding that the 
accumulation of combustible ma~ 
terials which gave rise to the sub- 


ject withdrawal order reasonably 
posed a risk of serious bodily harm 


or death through explosion or fire 


which probably would have oc- 


curred before such risk could be 
- eliminated if normal operations to. 
_ extract coal had continued. Having 


examined the record with care, we 


find, for the reasons set forth here- — 


inafter, that the risk of an explosion 


or fire was too remote and specula-. 
tive tohave constituted an tmminent — 
danger within the meaning of the 
Act. 48 CFR 4.605. Accordingly, we . 


reverse the decision below and va- 


cate: the subject. withdrawal order. 


~ Procedural and Factual | 
Background — 


The withdrawal order in "ques- | 


tion, No. 2 LW, was. issued. by a 
_ Mining Enforcement and Safety 


Administration (MESA). inspector 
on January 24, 1974 at appellant’s. 
Margaret No. 7 Mine. The order 


cited the following condition :. 


Accumulations of float coal dust along 
the 11 Right belt conveyor for a dis- 
tance of 3,000 feet 2a 


The order was terminated | nine 


hours subsequent: to its” issuance 


after the application of 20 tons aes 
rock, dust. 
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The present, case was instituted 


by appellant on February 4, 1974 


when it timely filed an application 


for review pursuant to section 105 — 
(a) of the Act. 30-U.S.C. § 815(a)- 


(1970). Appellant asserted in per- 
tinent part that the condition cited 
in the subject withdrawal order 


could not have reasonably been: ex- 7 


pected. to cause death or serious 
bodily harm before such condition 
could be abated. | 

MESA filed an answer in opposi- 
tion on February 11, 1974. Three 
days later, on February 14, 1974, the 
United Mine Workers of rien 
(UMWA), as representative of the 


miners at the subject mine, also filed 


an answer contending, as did — 
MESA, that the challenged order 
was valid in all respects. 

An evidentiary hearing before 
the Judge was‘held on Apri il 4, 1974 
at which time all parties were rep- 
resented except the UMWA. Fol- 
lowing conclusion of the hearing, 


all. parties except, the UMWA< filed 


proposed findings of fact and con-— 
clusions of law. In addition, appel- 
lant filed a post-hearmg brief. } 
By decision dated October 15, | 
1974, the Judge denied appellant’s 
request that the subject withdrawal — 
order be vacated and. affirmed its | 


validity. 


On November 18, 497 4, seaidbadsh 


filed its notice of appeal. Subse- 
| quently, timely briefs by appellant. 


and MESA were filed with the 


‘Board and oral argument took place 


before the undersigned panel on 
June 16, 1975. The UMWA has not 
parmcipeted in this appen : 
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| Issue on Appeal | 
“Whether ihe Administrative Law 


J udge erred in concluding that the 


_ subject’ withdrawal order was is- 
sued on the basis of a condition 
which at the time of issuance war- 
ranted a reasonable estimate or ex- 
pectation that death or serious 
bodily injury would occur before 
elimination-of the danger if normal 
operations to extract coal continued. 


Discussion 


[1] Appellant takes issue vith 
one principal aspect of the decision 
below, It contends in substance that 
the Judge abused his fact finding 
discretion in weighing the inspec- 
tor’s expert opinion to the effect 

that the chance of an explosion or 
fire ocurring amounted to just a 
possibility. It also argues that the 
Judge erred in concluding that the 
subject danger was imminent on 
the basis of his finding, 


chance of something going awry is 
more than a mere possibility.” 
' The basic facts essential for a 


decision in this case are undisputed. 


The specific area of the mine cov- 
ered by the subject withdrawal or- 
der was the No. 11 right belt line 
which spans a distance of approxi- 
‘mately 3,200 feet. For most of its 
length, the entryway is approxi- 
mately three and one-half feet high 
and is traversible only by lying flat 
in. a prone position on the conveyor 
belt. Water runs through the entry 
for about 500 feet and there are 
other wet spots along the belt line. 
The sole mining activity occurring 
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contrary 7 
_ to the inspector, “* * *. that the 
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“in this portion of the mine is the 


transporting of coal along the belt; 
no other operations associated. with 
the extraction of coal take place in 
this area. There is no evidence of a 


history of methane releases or gas 


explosion in the subject mine. 

- Float coal dust consists of ex- 
tremely fine particles of coal that 
are carried along by air current. 
The dust settles down and forms a 


_layer on rib and floor surfaces. The 


depth of such a layer may be ex- 
tremely small and is not readily 
measurable. The presence of such 
dust is ascertained by subjective 
and purely visual observation. Dry 
float coal dust is more readily ignit- 
able than larger particles of coal. 
Moreover, it is so lightweight that 
it is easily disturbed and can ex- — 


plode, when in suspension in suf- 
5 


ficient quantity and upon ignition. 
_ The inspection, which led to the 
issuance of the subject withdrawal 
order, was conducted by MESA in-: 
spector Lester C. Walker. Mr. 
Walker was accompanied by Mr. 
Walter C. Balitski, his supervisor, 


as well as by Mr. William E. Ed- 


monds, appellant’s mine superin-— 
tendent. The inspection party trav- 
eled 2,700 feet along the subject 
belt. line lying flat on their stom- 


- achs, but were able to walk upright 


through the remaining 500 feet. 
The principal sources of illumina- 
tion were headlamps worn cn each 
person. 

The inspector concluded that 
there were dangerous accumula- 
tions of float coal dust because the 
entry was “black,” and at one point 
he raised some dust by kicking the 
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fore He neither. measured nor 
sampled the dust. (Tr. 19-25.) 


Appellant established that there 


was a substantial amount of wet- 
ness and dampness throughout. the 
entry. (Tr. 74, 185-6, 197-8.) It 
~ also’..showed that. ‘the “accumula- 


tion” lay considerably beneath the 


oe belt corer: (Tr. 119, 
B25.) - 

The inspector bad no knowledge 
_of methane in the area or of any 
history of prior methane explosions 
in the subject mine. (Tr. 70.) The 
alr in the subject entry was ade- 


- quate and was directed toward the 


working sections. (Tr. 30.) 

The potential sources of ignition 
were, according to the inspector, a 
550 volt insulated feed line, electri- 
cal switches, open motors, and hot 
or stuck rollers in dust. The poten- 
tial events which could cause the dry 
float coal dust to go into suspension 
were identified as rock falls or a 
break in the belt. The inspector’s 
expert opinion of the potential for 
any of these events occurring was 
‘that they were merely pea (Tr. 
63-4. , 


mate, the Judge found that such po- 


tential was more than a mere possi- 


bility. Relying upon that basic 
finding, he ultimately concluded 


that there had been a reasonable ex- 


pectation that death or injury would 
occur before abatement if coal ex- 
_ traction operations continued, and 


that the danger, ther efore, had been | 


“imminent.” 
. In considering eee 


ous objection to the weight-given the - 
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Contrary. to the inspector’s esti- - 


: “se 


inspector’ S- expert opinion, we are 


of course mindful of the test of im- 
minent dang er set forth in Freeman 


Coal Mining Corp., 2 TIBMA 197, 
912, 80 I.D. 610, 1973- 1974 OSHD 


par. 16,567 (1973), and approved.by 


the United States Court of Appeals 
for the Seventh Circuit, 504 F. 2d _ 
741, 745 (7th Cir. quays which is 
whether 


ee eg neasouatis man Sais | 


that, if normal operations designed to : 
extract coal in the disputed area should 
“proceed, it is at least just as probable as - 


not that the feared accident or disaster _ 
would occur before elimination. of the . 
danger. fo 

Moreover, it is worth recalling that, 
with reference to the testimony of 


federal coal mine inspectors, we 


have said that although their 
opinions need not be taken to great 
value, they may be entitled to great 


weight if they are relevant and not — 
discredited upon cross-examination __ 
or by other evidence. 


| Compare 
Freeman Coal Mining Corp., supra, 
2 IBMA at 212, with North Ameri- 


— can Coal Corp., 3 IBMA 515, 520-1, 


nl, 81 LD. 772, 1974-1975 OSHD 
par. 19,159 (1974). 7 
The implication of me -previ-_ 
ously stated views is clear. In apply- 
ing the Freeman reasonable man 
test, it is error for a Judge to dis- 


count or ignore a credibly ‘stated, 


relevant, expert opinion by a fed-— 
eral inspector who was a firsthand — 
observer unless there is other per- . 
suasive evidence in the record which 
contradicts his opinion. This prin- 
oe applies evenhandedly i lrrespec- 


— 872 
__ tive of whether the expert opinion 
_ in dispute supports the Govern- 

- ment’s position or, as in the case at 
hand, detracts from it. 
With regard to the instant case, 


DECISIONS OF THE 


we note that, contrary to the inspec-. 
tor’s epinion, the Judge found 
““& * * that the chance of something 

going awry is more than a mere pos-_ 


sibility * * *.%. He apparently 
- thought that such finding supported 
his ultimate conclusion that there 


had been a reasonable expectation 


of disaster at the time the subject 
withdrawal order was issued if coal 


extraction had continued during 


abatement. . 

When appraised by the standards 
drawn from our precedents we think 
the disputed finding and conclusion 
of the Judge are erroneous in two 
respects. 

_ First, the Judge did not state any 
specific reason or point to any evi- 
dence to support his opinion that 
the potentiality for a disaster was 
- greater than a mere possibility. As 

we have indicated in the past, a 
speculative potential for a remote 
_ possibility does not warrant the is- 


suance of an imminent danger with- . 


drawal order. Compare Quarto 
Mining Co. and Nacco Mining Co., 
38 IBMA 199, 81 J.D. 328, 1973-1974 
OSHD par. 18,075 (1974) with Old 
Ben Coal Corp., 3 IBMA 282, 81 


ID. 440, 1973-1974 OSHD par. 18,-_ 
aff'd sub nom. Old Ben. 


299 (1974), 
Corp. v. Interior Board of Mine Op- 


erations Appeals, — F.2d —, 1974— 
1975 OSHD par. 19,734, (7th Cir. 
June 13, 1975). The Judge’s reliance | 

on. the inspector’s testimony in all 


DEPARTMENT 
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other respects, particularly where 


contradicted by appellant’s evi- 
dence, clearly shows that he found 
Mr. Walker to be a credible witness. 
Moreover, the Judge completely 
ignored the significance of the testi- 
mony by Mr. Balitski, Inspector 
Walker’s supervisor, who shared his 
subordinate’s estimate of the po- 
tentiality for an explosion or fire. 
(Tr. 103, 115-6.) 


on ‘Second, even 1f we agreed that the 


Judge was warranted in finding the ~ 
potentiality to be more than a mere 
possibility, we still could not hold 


that-such finding would support his 


ultimate conclusion of a reasonable — 


expectation. In our view, even 


where the potential for the occur- 
rence of an event is more than a 
mere possibility, it may still be too 
remote to constitute the kind of 


proximate peril discussed in iyee- | 
man, supra, that 1s to say, the type 


of disaster which a reasonable man 


would expect to occur at any 


moment. 2 IBMA at 219. | 
_ Accordingly, we are setting aside 
this finding of the Judge and must 
now determine whether the evi- 
dence of record and basic findings 
otherwise. support the Judge’s 
ultimate. conclusion of amminent 
danger. 

We find it doniteant that the | 
sole mining activity in the area was 
the transport of coal along the belt 


which means that methane, a poten-. 
tial source of explosion, would have 


to have come from the working sec- 


tions into the belt line area. The 


likelihood of such -an event occur- 
ring was very remote inasmuch as. 
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| the air flow an the entry was 


toward the working faces. That — 
negligible likelihood, when consid- 


ered along with the lack of any his- 
tory. of- methane. releases (App. 
Exhibit No. 2) or gas explosions in 
the subject mine, supports a finding 
that the potential for a methane ex- 

plosion was a bare possibility and 
did not rise to the level of a rea- 
sonable expectation. Therefore, any 
fire or dust explosion would have to 
have occurred in the absence of 
methane. 

Since the evidence es that the 
“accumulation” lay beneath the 
conveyor belt, ignition and a fire as 
a result of hot, stuck rollers was not 
a, present, reasonable expectation at. 
the time the instant withdrawal or- 
der was issued. See Old Ben Coal 
Corp., supra. With respect to the 
potentiality of a dust explosion, we 
- note that the float coal dust would 

have to have been suspended in air 
in sufficient quantities for a spark 
to cause such an explosion. The 
events which could have caused the 


dust to go into suspension were 


identified as a rock fall or belt 


break, but there is nothing In the © 


record to show that the roof or ribs 
were unsound or that the condition 
of the belt, was such that the likeli- 
‘hood of a fall or break was any 
more than the bare possibility es- 


timated by the inspector and his— 


supervisor. Likewise, in the face of 
the inspector’s opinion, there is 
nothing in the record to support. a 


1 See also Old Ben Coal Co. v. MESA, VINC 
74-6 (Rampton, A. L. J.) (1975). 
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finding that a present expectation 
of a spark occurring was reason- 
able at the time tie. subject order 
was issued, even if we assume a 


likelihood that the dust would have : 
gone into suspension. (Tr. 23, 119, 


995.) Finally, the record conan 
no expert opinion contrary to that 


- of the inspector which would show 
that the coincidence of events requi- 7 


site for a fire or explosion was rea- 


-sonably hkely. to occur.? The in- 


spector’s opinion was that such a 
coincidence of events was only a 
possibility, and his view is but- 


tressed by the showing of the wet, 


damp conditions along the belt line, 
and the accumulation of float coal : 


dust lying considerably beneath the 
conveyor belt rollers. 


In sum, we find, on the basis of | 


the record ee as a whole, — 
that the potentialities for an explo- 


sion or belt fire amounted only to 
possibilities. We conclude that, ‘on 
the basis of such speculative poten- 
tialities, a reasonable man would 


have estimated at the time the sub- © 


ject order was issued that, if normal — 


-2MESA relies on the testimony of Mr. John 
Nagy, an acknowledged and duly qualified ex- 
pert on fioat coal dust. However, Mr. Nagy 


. Was hever asked whether, assuming that the 


inspector testified truthfully and accurately 
as to the conditions he observed, it was his 
expert opinion that there was, at the time 
the subject order was issued, a reasonable 
likelihood that if normal operations to ex- 
tract coal persisted during abatement it was 
at least just as probable. as not that an ex- 
plosion or fire would occur. Thus, his testi- 
mony lacks substantiality and probative 


value. See Goldstein, Trial Technique §§ 464- 


543 (ist ed. 1935). Moreover, a significant 
portion of his pertinent testimony contained 


vague hearsay piled upon hearsay which was 


never related to the facts of the case at hand. 
(Tr, 141-2.) 


874 
; operations to aritaet coal persisted 
during abatement, it was less prob- 
able than not that the feared dis- 
aster would occur before elimina- 


tion of the danger. Compare Free- 


man Coat Minng Corp., supra, 
with Quarto Mt mang Co. and Nacco 


_ Mining Co., supra. In the circum- — 


stances. of ae case, we hold that 


- the ultimate. finding of imminent — 
danger by the J udge was erroneous 


and unsupported by the record. 
ORDER — 


| _ WHEREFORE, pane to the 
authority delegated to the Board by 


DECISIONS OF THE DEPARTMENT OF. ‘THE INTERIOR — 


(82 LD. 


the Secretary of the Interior (43 — 
CFR 4.1(4)), IT IS HEREBY 
ORDERED that the decision ap- 
pealed from IS REVERSED and 


the subject order of withdrawal, 
No. 2 LOW, IS. VACATED. 


Davin Dane 
Administrative J Mage: | 


Wa CONCUR: 


C.E. Roazns, JR, 
Chief Administrative Judge. 


acre J. ScHELLENBERG, JR. 
Alternate Administrative Judge. - 


by Administer ative © 
~ George. A. Koutras. in. Docket No. 
HOPE. 74-2008-P assessing penalties 
for 12 violations. and. vacating notices — 
of two violations of the Federal Coal — 
‘Mine Health and Safety Act of 1969 _ 
alleged by. MESA -at - No. 11 ‘Mine, 
Wee : 


-LECKIE , SMOKELESS COAL 
tana 


5 BMA 65 . 


tea i. ‘the ‘Mining Enforcement ie - : a 
and. Safety. Administration from an 


Initial. Decision, dated March 7, 1975, 
Law .. 


Rupert, ‘Greenbrier County, 
Virginia. nae 


| Modified, 


‘1. ‘Federal Coal ‘Mine Health and: 
; Safety Act of 1969: Mandatory Safety 


Recording Examinations Sibseguent brief were filed by 


MESA. No. reply brief -was sub- 
-_Initted by Leckie. The instant ap- 


Standards: 


Monthly. examinations | of cireuit break- 


ers and. their auxiliary. devices. protect- 


2 ded — | 
ing high voltage circuits must be recorde - peal.is from the vacation. by the - — 


Judge, of. Notice, 9 FLD, Novem- : 


monthly pursuant. to 80 GFR 75.800-4 as 


read in’ ae with $75.8 800-3 and 3 feu 
7 3 - ber 13,: 197 3, which. alleges a viola- ae 


7 tion of 30 CFR 75.800-4.. That reg- — 
ulation requires the operator to 
maintain a record of the results of | 
tests and examinations which are | . 


+ a %. 5.1806. 


| APPEARANCES: Richard v: 1 Backley, : 
Esq. 7 Assistant Solicitor, and’ Stephen a 
| Kramer, Esq,, Trial Attorney, for: ape 


7 pellant, » ‘Mining: Enforcement and 
—_ a Administration. rt tes 


- LECKIE. SMOKELESS. “COAL: ‘COMPANY:.~ 
: | August %s eete 


Judge 


aw 130 USC “$9 801- 960 ‘cst. | 2 9 
as | 82D. No. ¥ 


OPINION BY ACTING CHIEF. — 


- ADMINISTRA TIVE JUDGE 
) DOANE. 


ae | INTERIOR BOARD OF MINE a 
* Decided Avigust 7 197 78 “4 


OPERATE ON Ss APPEALS © 


» Background gh 
This Spas by the. Mining re | 


-forcement.and Safety Administre:- . 
tion (hereinafter MESA) contests 
“one of the two vacated notices. After 


a hearing, in which Leckie Smoke- - 
less Coal . Company - (Leckie) took: 


“no part, the J udge, pursuant to the 


provisions of 43 CFR 4.544, found 


that 12 of the violations charged 
had occurred, and: after considera- 
—. tion of. the statutory. criteria set 
- . forth in section 109(a) of the Fed- 
-. eral Coal Mine Health and Safety 
Act of 19697 (hereinafter ‘ the Act), 
assessed, penalties 
amount of $1,475. 


in ‘the | total: 


A timely N otice of aippaat’ and 


seein’ to be Giatis under 30 OFR 
75,800-3. “The J udge ‘held that 


8 TB: 800-4 does not ‘require such re- 


cording to. be made on a monthly 


= basis but only that the results of the 


tests and. examinations be. main- 


| tained and recorded. MESA urges. ~ 
| that the Board: reverse os holding | 


| of the: ed —— 


A ssue - Prosented, 


| ae of. cir cenit breakers’ as require ed 


by, 30 CFR 5 5. 800-3. must be’ re- 
corded monthl. y. in a boolk grit | 


‘ in. 80 CFR 7. 1806, 


Discussion 


“ithe. requirements ‘of 97. 80-4 


must: be interpreted | in. light of 30 
CER 75.1806, which 


a pproved. poolr in whieh. the required | 
records be kept, and, in light. of 80 
CFR 75.800-8. requiring a monthly 


testing of circuit breakers, ee 


30 CFR. *B. 800-3 states | in a appli 
| cable part that: : 


(a) Circuit peedicera aid ‘hei auxil- 


iary devices protecting under ground. high- ; 


voltage ‘circuits shall: be tested and” ex- 


amined at: least: once. seach: month . F-% a 


ele added. a 
80 CFR 45. 800-4 states that: 


ithe operator - of any ‘coal mine ‘shall. 


maintain a, written record, of each, test, 
examination, repair, or adjustment of all 


' gireuit breakers protecting high voltage 
 eireuits which enter any underground eos 
area of the coal. mine. Such record shail 


_ be kept im @ book approved by the Secre- 
tary. (Italics added.) i 


| 30 CFR 15. 1806 states that 


The results of monthly examinations of 
high voltage circuit preakers on the sur- 


face required to be conducted. under the 


DECISIONS OF THE DEPARTMENT OF. ‘THE INTERIOR | 


| RI589, March 1970). 


g secifies ‘the : rae 
p makes clear that the results of ex- 


-aminations of. cir eult, breakers be re- 


[$2 LD. 


provisions of §§ 75.800, 75. 00-8, and nd - 
75, 800-4, ghall be recorded in a-book en-— 


| titled “Monthly Examination of Surface 
High Voltage Circuit Breakers” (Mining — 


Enforcement and Safety Administration | 
Form 6-1498, Budget Bureau No. 42+ - 
(Italics added.) a 


nal It is clear that. the afore- 


quoted regulations provide that cir- 
cuit br éakers pe examined monthly - 
and that'the-results of such monthly _ 
‘i. examinations must be recorded. We - 

Whether er the ‘monthly examina- . concur in MESA’s view that such _ 
record must be kept.on the same 
basis.as the requirement for exam= 
ination, i.e.; on a monthly basis. Any 


other: interpretation would render 


meaningless | the-requirement for te- 
_eording. Furthermore, the approved 
‘book ( Form 6- -1493) supplied to the 


operator by MESA. for the purpose 
of recording such. examinations 


corded. therein on a. monthly basis. 
Tt appears, from the record that. the 
requi ired recordings i in the book were 


not being made on. a monthly basis. — 
- Therefore, we find Notice of Wroley | 
~ tion 9 FLD, November -13,.1973 3, t 
7 have been. propelly | iceiiee cand the | 


a udge’s Ss vacation of this Notice: to 


be error. It is, therefore, set aside 
and the Notice reinstated.’ | 


-. The. findings: of the J nudge 4 


: respect to history. of previous. viola= 


tions,; size. o£: business, and ability 


to stay in business are adopted by — 
this Board. The proposed findings, 
| conclusions, and recommended. pen- ; 

alty Sa instant ee sub- _ 


2'The- ‘Board has taken official notte: of 
MESA Form 6-1493 to the extent indicated. : 
However, our conclusion herein is based _ 


upon our reading and interpretation | of: - the . - 


regulations involved and would be the. same 


even in. the- absence of such official notice. 


Seger, A 


peor below “by MESA. are also. 


| adopted. ‘We make the following 


. findings with respect to the. rein- 
Ses: stated Notice of Violation: 


er, cavity? 


| Records oF. examinations « are re- 
7 eae to. be. kept, to. inform inter- 
- ested persons (including MESA) of | 
 existing.and changing conditions; | 
however, the likelihood of an injury 
| from failure: to maintain, such, FeC- iA 
- ords-seems minimal. Based on ‘these | 


facts, we find that the 1 violation v was 


| nonser 10US.., 


Nek 


~The ceria was on 1 notice eat this ee ake 
” requir ement and knew or. should ie 
have known. of this failure to record — 
since his signature is required on | 
the approved examination books. | 


Therefore,. the violation was occa- 


sioned by the operator’s lack of due | 
gare to comply with this mandatory = 
safety standard.. Consequently,  : 
find that the. violation resulted from : 


. the operator’ S neglig ence. 
Good Faith: | 


We find that. the a ce. 


strated good faith i in, compliance. __ 


We. adopt. the penalty recom- 
_ enanided by MESA for this violation 


7 a the amount of $58. 


“ORDER 


3 - WHEREFORE: an ee rine | 
_ authority delegated to the Board by 
-. ‘the Secretary of ‘the Interior (43. 
_ CFR 4.1(4)), 
ORDERED that the Judge’s deci-. 


IT Is. HEREBY 


“sion and - order “in. Docket No. 


 -HOPE 74-2003-P IS MODIFIED 


ss by. reinstating Notice 9. FLD, No- 
vember 13, 1973, and assessing a 
| penalty of $08 ane oe and that ‘the 


\ WALLACE S,. BINGHAM | 
“August 11, 1975 


a BLA 266° 


total acesanient er 818 533 ‘SHALL a 


_BE PAID by the Leckie Smokeless’ 
- Coal Company within. 30 days of E. 
> this, Onder... : 


Hiern eros 


r Aoting Chief A Administrative Huge ss es i 


“ Howarp a3 ‘Scrmnumnere, SR 
Alternate Administrative Judge. ss 


WALLACE $8. ‘BINGHAM | 
“Decided August it, 1905 


nee ‘frei the deciaion’ of Adin 
istrative Law Judge Robert w. Mesch : 
canceling, oe Tand. anay. Idaho 


" Reversed, 


re ‘Desert: Sain “Entry: “Generally 


Desert Land Entry: ian, | 


: Excepting: ‘in-of Nevada, no: person: shall = 
-. ‘be entitled: to. make entry. of desert. Jands 
| ‘unless he is a ‘resident of the state in- 
whieh. the jand is located. An applicant’s | 
| conditional, future-oriented. intention to 
reside in’ the ‘state is insnfiicient to 
“quality. | : 


2. Desert. Land Entry: 7 Assignment — 


| ‘Desert and Entry: Cancellation — 


“Where : an allowed desert. land entry was ‘ 
assigned to ‘a qualified individual and° 
‘the assignment was. duly approved, a sub- 

: sequent determination - that the entry 
Was. illegal: ‘from its ‘inception ‘because 
‘the original. entryman was not qualified a 
will-not afford a basis for cancellation . 
of the entry: where.it is‘established that 


the assignee was unaware of his assign- . 


or’s lack of. qualifications and proceeded oe. 
in good. faith to develop, the entry. — 


: 878 
3. Desert land Entry:, 
"System * eee 


"DECISIONS. OF met 


= : Neither ihe law nor the » regulations pro- ct 


fay ay 


_ pipe irrigation system in ‘the cedlamation. . 
of lands in a desert entry, nor is there — 
any * affirmative’ ‘requirement that- the > 
_s irrigation’ system: or ‘specific. components. : 
”. thereof. be. ‘permanently installed on ie 


"entry. ae ae 


he Regilations: : 
tions: : Interpretation. 


A regulation should be,so. clear that there : 
is no. basis for a’ “patent. applicant's non- ; 
= compliance’ with it before it may be so 
_- interpreted as to deprive him ofa statu- 

tory right to -réceive: title’ to his desert 
land entry. tf there is ‘doubt as to the 


meaning and intent: of. a regulation, such 


: the applicant. 


‘APPEARANCES: Richard H. Ga 
_ Esq.,. ‘Kidwell and Greener, Boise, 


Idaho, for the appellant;. Riley  C. 


_ Solicitor, Department: of the’ siesaas! 


if = for the appellee. a Roe es 
Rigs BY ADMINISTRA- 


LIVE JUDGE. STUEBING 


INTERIOR ‘BOARD. OF 
LAND. APPEALS. 


| Br 1973 the idaho State Office “OE. 
‘the Bureaw of Land. Management 

. (BLM). initiated . contest. proceed- | 
ings seeking the cancellation of a 
vs ‘desert: land entry ‘designated Tdaho 
“186. The contest, complaint charged, 
cin. paragraph | V,. that the. ON. = 


“Should be: canceled because: . nes - 
= ‘service’ ‘on “August” 3," 1974.: ‘The: case: Was: then 
assigned: to: Administrative Law Judge Robért. _ 
.W.. Mesch..-for: initial. decision, See- 5y U.S.C. _ 


(a) .An. irrigation: ee sut. 3 
Scient for the proper: irrigation: of 
all the: ‘irrigable’ lands*in ‘the entry ; 


: dasa not been installed « on nthe entry. 


opEPARTataT OF THE INTERIOR 


Distribution L | 
. veloped substantially i in. accordance ore 

with the plans. filed with the pel ‘ 

a cation for entry... - 


Gensay Regula - 


[se LD. 


“(b). The. entry. has, not: ‘been, o: 


(c) At the time aoe applied for’. 


entry, the. contestee’s cassignor - did. . 
hot intend ‘in ‘good faith to reclaim — 


the land for "her 9 own use e and ene: 2 
ay “At the: tite the 9 entry was ‘als — 


| lowed, ‘the’ contestee’s assignor | did). 
2 not. intend in good. faith to reclaim _ 
the land for her, own use and bene- 

fit. : > 


The hearing was. Souduetsd. one 


i June 28,1978, at. Shoshone, ‘Tdaho, = 
by Administrative Law Judge Dent _ 
“doubt. should. be. Tesolved, favorably to ° D. Dalby. 2 After recelp t of the evi- a a 
oo. eae ‘dence on the four original chargés 
the’ contestant withdrew charge Vv a 
“(b) of: the complaint, as the évi- 
dence indicated only. a slight devia- | 
tion from the original plan. of ir 
Nichols, Esq., Office .of the Regional 7 rigation, . for whi ch ther e appe ear ed- . 
‘to be good: reason (Tr. 254). How: | 
; ever, during the course of the hear- ~ 
ing a question arose as, to the resi- 
— dence qualifications of the original aa 
*entrywoman, Mrs. Maribah Winsor, 
. whereuro}. ‘J udge Dalby. allowed ane 


nn ee ee 


| the following charge: ; = a : 


( e) The contestee’s assignor was nota’ 


resident of the State of Idaho at the time _ 


_ she applied for: entry; or at the time the . ‘<* 
AE. Was, allowed. CBr. 282-285.)~" Ps 


The’ hearing. WAS. ccontitined to. 


“provide: the. contestes + an “Oppor- | 


: 


1 3udge. “Dalby. “yetired | tom -Goverament. 


Bg Sg 


§ 554 (d) (1970). ae - 


»2"The. ‘Elimination: ‘of. this. Saree “was not . 


Se aha ers 
% ard 


noted in es Tudge Mesoh’s, dectelon, 


eRe oe eee a ae ' 
ast Seay c*. 1 


‘ a 877] aor ES een o ne ae 


ae tunity to ape oe alegeton, added | 
-. tothe complaint during the hearing. 
_. The parties subsequently ag greed 
that a further hearing was not 
‘Necessary and in lieu thereof they 
. submitted, as a joint exhibit, a. dep- 
 osition of the contestee’s assignor 
. taken: on May: 21, ‘io74,, ih Pore 
tries under the Act. a 
had established a regular practiceof 

some 18 years’ duration of spending. © 


Idaho. a 


{4 After — earner the moon 


= and the briefs submitted ' by respec- 


- tive counsel, J ‘udge Mesch found no. a 
need to. consider any. issue “other : 


wg than the following: 


1. Was the original decndiie. 


che contestee’s. assignor, a resident, 


| . ‘citizen of the State of Idaho at. the 
time she applied. for entry or at the 
_. time the entry was allowed. and, if 


~ not, was the entry iNegal in its in- 


ae ception? ae | 
oe, 2 If the entry’ v was ‘Wégal 3 in its 
ey inception, is the contestant estopped, 
as alleged in the contestee’s brief, 
. - “from denying the: ‘issuance of a ® 
- patent for the entry to Mr. Bing- 
- -ham by virtue of his status as a one : 


fide purchaser ?” 


- In-1891, the Desert and “Act of 
: 1877, ‘19 Stat. 877, 43 US.C.-§ 321°: 
et seq. (1970), was amended I by add-. 
. = ing the following: a 
| _ Excepting in the State: of: Nevada, no 
| person ‘shall. -be entitled to make entry 
_ of. desert. lands unless he be a resident 


citizen of the State or Territory : in which 
:, the land. sought. to be entered is located. 4% 


- (Act of March 8, 1891, 26 Stat. 1096, i. 


Bs 43 U.S.C. § B25. (1970)).. 


‘The entry of Idaho land: was ap- 
_ plied : for and ‘allowed to Mrs. 
whom Judge 
| ~Mesch_ found to bea | resident of the 


Maribah ‘Winsor, — 


CWALLACE: $i BINGHAM | 
August il, 1975 oe 


"GSelte. of Utah. ‘The ‘entrywoman’s: ae 
daughter and son- -in-law: “were resi- 


dents: of Idaho, ‘and. each of them 


had previously entered lands pursu-— 
ant to the Desert Land Entry Act ~ 
and received patents to. their respec+ ba 


tive entries, thereby disqualifying ee 
them from making any further.en- 


Mrs. ‘Winsor. 


- substantial portion’ of the late — | 


summer and early fall. visiting her, 
7 daughter’ s family in Idaho, where. 
“she assisted them. by performing 
various services around the farm. 
z This involved frequent commuting fi¢ 
‘between her home in Utah and. ene : 


d Jaughter’ s home in Idaho. The serv- . 
ices she. performed “were. not. 
regarded by the families as employ- 


_ tment, although her son-in-law, Fred. 
Stewart, testified:that he did cover 

the cost. of her transportation back — 
and forth, by automobile, train and, _ 


bus. The land at.issue was adjacent — 


to land privately owned by Stewart; 
who testified that he assisted his. 
mother-i -in- -law. with the filing of the 


application, financial negotiations. 


-and improvement of theentryinan 
effort to get the Winsors back into 

farming, “to get Father Winsor up ~ 
there [from Utah] to. pretty well 
‘supervise this whole operation,” and: 33 
to help to repay. Mrs. .Winsor for, ; 


her past. efforts. 


~ Nevertheless, about a year atte ae 
: the entry was allowed arr angements 
were made by Stewart to sell the en- 
try and the adjacent private land of 


Stewart to the appellant, Wallace 


Bingham. : “The sale was” consum-" Zs 


380 | 
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ae ; mated ond Binehan then pr oceaded 


to improve and to farm the entry. 
“It. was Mrs. Winsor’s testimony 


that at the time she: applied for the 
entry and at the time it was allowed, 


| she intended to be a resident. of 


Idaho. However, she qualified this 
intention, and ade it prospective, 
‘by conditioning her establishment ~ 
of residency in “Tdaho on success in 
obtaining the entry ‘and, presum- : 
_ ably, the requisite financing, stat- 


ing, ‘af we knew that it was to be 


in the decision below indicates ‘that 


at all times material to this i inquiry © 
she was in facta ‘resident of Utah, | 


| and F udge ‘Mesch so found. 


On. the basis of his: finding that 
ee ihe. ‘entry was thus illegal 3 ‘in its in- 
| eeption, Judge Mesch, ‘by his deci- . 

‘sion of January 8, 1975, canceled the 
entry without ‘reference to any of © 
_ the other charges in the contest com- 
 plaint. Wallace Bingham appeals 
a from that. decision. | 
a We concur: with the finding that 
a, Mrs. Winsor was not qualified. to - 
make the entry by reason.of hernon- _ 
"residence, and that the entry was.il-— 

_ whereas in the instant case the-dis- — 
: qualified. assignor. was the original - 


| legal from its inception, 


2] However, we ‘cannot agree 
that the lack of the assignor’s — 
_ qualification. should result in the - 
7 cancellation. of the: entry i in the: pos 


OF TH ° ‘DEPARTMENT or’ THE 


INTERIOR [82 LD: mS 


= session of a 2 bona fide. assignee who, af 
apparently, 3 iS. a to > hold the 


en try. — = 
‘By: taking an ‘assignment of a 
désert-land. entry, the: assignee. 19 


substituted. for the, original entry- 
“man, and his rights under the entry 
are the same as ‘they would have 
been had he made the: entry inthe 


first instance. By assignment the en- 
try becomes his entry, and the date 


thereof | is when it was first made. | 
| A lbert A. Bandy, 41 LD. 82 (1912). 
_ ours andif things had; gone right for 
13.77 Te: 66.) "There is absolutely : 
: ‘Be evidence that’ Mrs. Winsor has _ 
ever been a resident of Tdaho other. 
An 4 than her own conditional, ‘future- : 

_ oriented statement that she tntended . 
__ to be one. To the contrary, all of the 
considerable evidence which was - 
adduced on this i issue and recounted | 


A number of Departmental deci- 


sions have held'that where an as: 
signee who is qualified under the 
desert- land law receives his assigned — 
entry from an intermediate (megne) | 


assignor who was not so qualified, . 


the lack of qualification of the as- | : 
-signor does not invalidate the entry; 
notwithstanding that. section 2. of 


the Act of March. 28, 1908, as: = 
amended, 43 USC. $394. (1970),. : 


declares that. assigaments to dis-  — 


qualified persons and to associations. 


shall net: be allowed ‘or recognized. 
Amos N. 8. Kelly, 50 LD. 268 
(1924) » Ruple v. DeFournette (On | 
Rehearing), 50 L.D..189 (1923); — 
Augusta Ernst, 42 .D. 90 (1918). 


The only distinction between ‘these _ 


cases of disqualified: assignors mak- 
‘ing assignments to qualified as: — 


signess: and the circumstances of the 
case at bar is that the foregoing . 
cases all involved. mesne assignees, 


entrywoman. However, we fail to 
see how this..distinction requires a — 
different result, particularly in light 


SET] 


of: the disondsiin i in 1 Augusia E rnst, | 


supra, at, 92: : 


AD desert:. ‘pnd. onnreiia is ‘perinitted 
to. assign his entry, and if such trans- = 
| ferred or assigned. entry be found by the 


7 Government in the hands of a person 


: qualified to hold, the title should not be 
‘questioned simply because an intermedi- » 


ate transferee. was not qualified to hoid. 
‘The Government. would not knowingly 
approve a transfer which would fix title 


in one not qualified to take, but where 
one qualified to hold is asking recognition 


of a. transfer. of an ‘apparentiy valid 
entry; no reason is seen, in the light 
of the principles above illustrated, why 


such transfer should not be recognized | 
and approved, even though the prior, 


lolder was disqualified. 


» Ty this’ case the BLM sflowed the 


entry to Mrs. Win sor without know- 


ing that she was not: qualified, and : 
subsequently: approved the assign-— 


- Inent to Bingham, whose qualifica- 
| tion has not ‘bean challon ed. | 
AC further. ‘Tlastration, that. an 
entryman cannot. influence the 
status of the entry after it has been 


ee assigned i is found in Sharp v. Har- 

vey, 16 LD. 166 - (1892). That case 

held that. where an entryman as- 
sighed his desert- land entry to an- 

7 other by an “assignment ‘which | 

- was recognized under Departmental 

regulations, the right oftheassignes _ - 


could not be defeated by the subse- 
quent relinquishment. of the entry 
7 the original entryman, | 


Of course, our conclusion that a 
_ assignee holds the entry in his own 
right and is unaffected by: the dis-_ 
qualification of his assignor is de- 
pendent upon a finding that the 
assignee took the assignment. in 
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good faith, ers ieaowledee, or 


any defect in the entry or in his as- | 
signor 


gnor’s right thereto. That prob- 
lem does not arise in this instance, 
as the contestant stipulated. -to 


7 Bingham’s good faith at the hear- © | 
‘ing (Tr. 45) :° 7 


MR. GREENER: Prior fo my ctoss 


: exainination, Your Honor, J belier e that 
Counsel will stipulate with. the contestee 
that at this point in time the Govern- _ 


ment is not contesting in any way the 
good faith of My... Bingham. a fear 
MR. NICHOLS: The Government so — 
stipulates, Your Honor. .- 
JUDGE. DALBY: AU right, it. is ‘80 


: Stipulated. 


Appellant cites United ee ve + 4, 
| Detroit Timber and Lumber €o. ge 
200 U.S. 821 (1906) , for. the Propo: 
‘sition that the Government is — 
estopped to deny the title of a oe | 
fide purchaser, J udge Mesch held ~ 
‘that case to be inapplicable, in that 
there patents had been issued by the 


United, States. prior to the com+ . 
mencement -of the » proceedings. 


‘While we are of the opinion. that 


the ease at bar is not one which pre- 


sents an exam ple of estoppel against | 


the United. Stat tes, we consider the 


Court’s opinion in Detroit Timber 
and Lumber Co. “to be relevant : 


* *.* The equity ig: founded ’ on thes 
ightful conduct of the purchaser and not — 
on the wrongful conduct of the entry- 
men. It upliolds the purchaser in his hon- : 
est purchase notwithstanding the wrong 
ful character of the entries. This is akin. 


to the ordinary rule in respect to a bone 7 
fide purchaser. Baqulty s sustains the title | 


8 Both. Mrs. “Winsor and. Bingham testified 


‘that they had never. met prior to the hear- 


ing, Stewart having acted as intermediary i 


in. ence ee ‘assignment,. 
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in sees of. the fact that his seaeer. may 


‘have wrongfully obtained it, and upholds. 
— At because of his rightful conduct. (italics 


| | supplied. es 7 
| 200 Uz S. at, 336. 


~ Tmmedi ately following the quoted | 
: passage the Court. examined and Te-— 
jected the argument of counsel that 
a.purchaser from an entryman can-__ 

- not be regarded as a bona fide pur-. 

_. chaser unless hé becomes such after 
the Government, by issuing a patent, — 


has parted with the legal title. 


> Accordingly, we hold that where 
~ an allowed desert land entry was as-— 
signed to a qualified individual and _ 


. the assignment was duly approved, 


a subsequent determination that the © 
entry was illegal from its inception © 
. because the original entryman was: 

not qualified will not afford a basis” 


for cancellation of the entry where 
it. is established that the assignee 


was unaware of his assignor’ s lack 
of qualification and: has pr oceeded 


In good faith to develop the entry. 


[8] The only remaining charge — 


which concerns the appellant’s en- 
titlement to receive a patent is V 


(a), to the effect that he has not in- 
stalled on the entry an irrigation 


system sufficient for the proper ir- 


= rigation of all of the irrigable land | 
7 = the entry. ees 
_ The charge, as so » expressed, is an 


me appropriate one. However, it devel- 
| oped at the heari ing that the contest- 
ant is primarily concerned with the 


fact that Bingham has reclaimed 

and irrigated the entry lands by 
using the same. portadle aluminum ~ 
. mainlines and laterals which he also_ 
_ uses to irrigate his adj acent private 
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182 LD: _ 


“lands, It is ‘the Gra: con- 
tention that a portable irrigation | 
system, no matter how efficient, will 
not satisfy the requirements for — 


patent, but that, rather, the main- | 


lines of the irrigation system must 


be, permanently installed. on the 
entry. (Tr. 194). | 


The Decstienat oa ie recog- 


ized that the Desert Land Act does — 
not prescribe a par ticular mode of _ 
irrigation and. by. Departmental 

rulings it early on required the — 


method of irrigation to be such as” 


would evince the good faith of the — 
claimant and render the land suit- 
able for agriculture. See Vibrans V. 


Langtree, 9 LD. 419 (1889),. a case 
in which the entr ‘yman constructed 


‘no ditches or canals for the convey- 
ance of water onto the entry, but in- 


stead flooded most. of the land dur- 


‘ing about three months = year, 
. Yiver | 


by building a dam. across 
which ran through the nisin 


_ thereby: providing ample moisture 


to reclaim the land. and achieve good » 
agricultural success. The Depart-. - 
ment held that this mode of irriga- 


_ tion was satisfactory in view of the 
‘claimant’s © ‘demonstration | of his 


good faith. 6 
‘The very “five reported. ‘Denk ~ 


| mental: decision | concerning desert | 


land entries. dealt. with this issue; p 
holding that there must be a ‘demon- 


stration of a good-faith endeavor'to 


irrigate the land, and that the meth- 


od. employed must be such that a. 
sufficient. quantity of water is con- 


veyed and distributed on the land to 
prepare it for cultivation. Wallace #2 
v. Boyce, 1 L.D,: 26 (1882). The 


* WALLACE: 


Se. ee was! eheid | to, oo ‘satisfactory § 
where it showed. the claimant to.be 

_ the owner of a quantity of water” 
sufficient to irrigate the land for ag- 
~~ ricultural. purposes, -and that. he 
conveyed such water on the land SO 

_ that. it could be used in. irrigating © 
the crop. Secretary’ Ss Letter to Com- 
missioner, 3 L.D. 885. (1885). The 


- “Inanner of: irrigation and distribu- 
- tion of the water is indicative of the 
good faith of the entryman. George 


Ramsey, 5 L.D. 120 (1886) ; Wal 


— dace.v. Boyce, supra. 


~The first reference to “perma- 
~-nence” which we have discovered is 
contained in Orin P. McDonald, 13 ~ 
~ LD. 30 (1891), ,in which the. follow= - 
- ing points of inquiry were identified | 


as determinative of the sufficiency 


of a final proof on. the issue of 


reclamation: 


tity to ir rigate - and reclaim. the land, 
| rendering it: capable of producing agri- 


. cultural products? 3d, Is the supply per- 
.... manent and: controlled by the entryman 
and. the means of. distribution sufficient? 


13 LD. at 31. | 
Te will be noted that. the: concern 


of the Secretary was that the water 

: supply and the entryman’s control 
_ of it be permanent, not that the drri- — 
‘s gation: works be permanent. This 
“view comports with the requirement : 
in the ‘current regulation, 43. CFR 


O59. 2(d), which refers -to the en- 
‘tryman’s. showing. that he has “a 


cient water to irrigate: * * #7 
| Section 7 of the Act of March 3, 
1891, 26. ‘Stat. 1096, 48. ‘US. C. 
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329 (1970), oe of era | 


: expenditures for “* **. irrigation, - 
reclamation, and cultivation of the 
land by means of main canals and. 
branch ditches, and in permanent — 

improvements upon the land and in 
purchase of water rights 


a oe 


We cannot construe: this to mean = 


that the irrigation system must. be 
permanent ; the reference to perma- ae 
nent improvements could just as ~~ 
easily refer to fences,’ buildings, a 


roads and. physical land improve- 
ments, such as ‘clearing, grading; — 
etc. See Instructions, 50. ) LD. 443, | 


“455 (1994). a 
In the appeal of United Stiles v. : “i 
Swallow, A-30000 (April 8,1965), 
it’ was noted that at the hearing, re 
“there was a confusion of the issues 
to be resolved: * * * e9., the argu- . 
SAA yee ments over whether the main pipe- 
# #9 Ast, aaaas water’ been peonent line had to be permanently attached. 
7 upon: the land? 2d, Ts it of sufficient quan- — 
gests that: the Department regarded 


the question as an appropriate one — 
for: argument.. The case was re- 
manded for rehearing and was the 

- subject of asecond appealtotheDe- __ 
partment, United States v. Swat 


tothe land * * *.” This merely sug- 


tow, 74 1.D.1 (1967 )s but it does not : 

appear that this precise. question. a4, 

was resolved in that case. a 
~The language of the decision ‘Tn: | 


Clinton C. Douglass, Jr. A-28961. 
(September. 20, 1962), would Ger= 


tainly suggest that a portable sys- : 


tem ‘would be acceptable if it were 


_ of “sufficient capacity, extent and 
right to the per manent use. of. cuff | 


condition to do an ‘adequate job of: 


3 irrigation. That decision. states : 


2g Since the appellant. planned to utilize a 
eo system..of sprinkler ‘irrigation — 


8a 


pipes and. fixtures, ‘it was, of course, un- - 
necessary | ‘that’ these pipes alid fixtures 


be: affixed” ‘to the land in: a permanent 
Eaghion. However: it was necessary. that 


_ he have sufficient. pipe and fixtures ac- 
tually on the land. and set up in a manner 
which would permit him to demonstrate 


8 successful irrigation. of a sufficient por- 


— ‘tion of the: ‘entry which would. point : to 


_ the conclusion: that, by merely. moving 
ghe equipment, all other portions of the 
entry, comprising . the entire 


The decision affirmed the ‘partial 
rejection of Douglass’ final proof 
and canceled part. of his entry noé 


because he used a portable system, 
but because it was inadequate to. 


serve the entire entry, and because 
he had an insufficient water right. 
The contestant. argues that per- 


7 snanent Maan conduits are required. 


by 43 CFR 2521.6(f), Phat regula- 
tion. reads, i in pe BE as fol- 


fae lows: 


“4° * The final proof must clearly: show 


that ‘all of the permanent main and jat-. 


eral ditches, c canals, conduits, and other 


. ameans to conduct W ater necessary for the 


ee ‘4rrig ration of. all the irrigable land in 


dhe entry have been constructed so that 
4“vater. canbe actually applied. to the 
Jand as soon as it is ready for 
- cultivation. eR 


We are unable. to translate this 


paces employment of the adjective “per- 


manent” into a mandatory require- 


; meut that all desert land irrigation | 


systems must be permanently affixed 
to the land: Were we able to do SO, 
‘however, we could. not limit the re- 
quirement only to the main lines, as 
contestant asserts is intended, but 
qve would be obliged to hold that 
the adjective refers to laterals, con- 
duits and other means to conduct 
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irrigable 
Ms acreage, could: be ‘successfully, irrigated. 


lations 
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water as well, So inet the anti sys- 
tem. would have: to be permanently 
installed.” “The | ‘Departiient™ has | 
never required this. See. Onited 
States v. Swallow, 74 ED! ge 


, (1967) ; Clinton: a ee. ch fe cao 


supra. . | 
[45 3]. ‘The t use’ “ot the. word: har! | 
manent” in the’ regulation must be 


considered ariibiguous at best if it ’ 


is. to be construed.as imposing a re 
quirement not articulated els ewher | 
in the law or the regulations. Regu. | 
should be: ‘so clear that 
there 1s no basis for an applicant’s 


noncompliance with them before 


they are’ interpreted so as to de- - 


 prive him of a statutory right. 


Louis Alford, 4 TBLA 277 (1972) ; ae 
Atary I. Arata, 4 IBLA 201, 78 
ELD. 897 (1971). Lf there is doubt 
as to the meaning and intent, of 


@ regulation, sich doubt - should 


be resolved favorably to the appli- —- 


cant. Mary I. Arata, supra; A. M. 
Shaffer, 73 LD: 293. (1966) ; Madge 


V. Rodda, 70 LD. 481 (1963) ; Wal- 
liam 8. Kilroy, 70 ¥.D. 520 (1963); 
Jack V. Walker, A-29402 (Fuly 22, 
1963). Had it been the intention of 
the Secretary to impose a manda-_ 


tory requirement that irrigation .- 
' systems, 


or specific components 
thereof, be permanently installed on _ 
the entry, he could easily have done — 


so by promulgating an explicit reg-_ 


ulation to: that elfect. This has not 
been: done. | 
Testimony elicited at the lide 


" suggests that there may well be good 


reason for. not prohibiting the use 
of portable irrigation | ~ systems.” 
Three witnesses testified concerning 


| the advantag es sof. a, portable system 
‘over a ‘permanent one.’ : Among — 


these are: ee 


(1): Where al line 3 is: ipedpiiently 


: oniprte it must. ‘be buried | at least, 
4 feet below the surface i in order 


| bi “prevent: jt from: being ‘damaged 
ony equipment and. to: allow npehan : 
 Jeal: cultivating — and” harvesting. 
Where the field is rocky the cost of - 
| the line to the proper 
oe depth, including: blasting , can be ex- 
"Crops. along a 
permanent, line leave “a tremendous. 
_ strip” on both sides, which must be 
avoided by tractors. ond: cultivators 
~ and: which must. be worked: by a. 
hired. “hand. crew to come in and 
hoe these potatoes” (Te 263) ; “bute. 
portable line can. bepicked up and 


burying 


eessive (Tr. 262). 


set off in a pile to allow the machines 
to work (Tr. 268, 282). 


(2) Maintenance problems _ are - 
more ‘difficult to handle: on buried © 


permanent lines. With a hot sun 
there will be “a tretiendous amount 


of fluctuation. * * * and you have 


a terrible lot of trouble with these 
risers that: come from the ground up 


: to’ where this valve [to a lateral 


| line] fits in, breaking off” ( Tr. 24), 


Permanent steel lines will even- | 
tually rust and have to be replaced, - 


and. careless workers damage a. lot 





“4 Pred. Stewart, a faeniey of 25. years’ ex- 
perience ; James ° A. Westfall, with 30 years’ 
experience, Grant L. Butler; 22 years’ farming 


of portable . irrigation systems.. 
tion of the advantages of: su¢h a system is 


eg condensation: of their. Several testimonies.” 


a “WALLACE” Ss. oRINGHAME © ee . 
| August 11, 1975 | os 


| 278, 279). Portable. pipe sections ¢ can 


ea nT ease aay 


= ei (Tr, 286). Meson fe : 
ble. pipe is. not. damaged. as often; 
“You don’t. get, near the busting 7 

you don’t bust these pipes, portable. 


eR 


I never hardly ever, oe | 


them” (Tr. 282). 


(8) A portable. gee requires a 7 


much lower initial capital outlay at ~ 
-a, time when the farm developer’s ©. 
‘other costs. are. very high. With — 
proper diversification. of crops. a 
smaller. portable | system. can be 
moved as needed to serve: a large © 
area, Moving: pipe involves. addi- 
‘tional labor, but it: saves: on invest- 


ment costs. ae 268, poke 285 277, ee 


280, 281). 
The concern of the contestant ad 


the Bureau employees who testified 
appears to be that unless the system _ 
1s permanently installed, the entry- 
“man might remove it: after obtaining © 
| patent, and discontinue farming the | 
—land,. perhaps even using | the same __ 
po to qualify another. entry for 
_ patent.” (Tr. 
‘there was. no. evidence adduced to 
7 indicate that the entryman. inte ended 
any such thing, the Bureau's: ‘Realty | 
Specialis st testified, “Yousee,the po- 
tential.exists* **” (Er. 198). 
ofa permanent s ystem by trying to — 
work equipment too close to it (Tr. 


197-198). Although : 


The record: clearly establishesthat ; : 


‘nearly all the,land in the 261 acre 


entry had been brought under cul- 


; tivation, and that the water supply 


— from four wells on: appellant’s adja- 
_ experience: All are currently. farming. in: the © 
. vicinity: and: ali have made. extensive use: 
The recita-— 


cent private. land'is adequate to irri- 


gate both the private land:and. the _ ; 
_ entry. Moreover, all the wlimesses; x 
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including the. eensanes 5 aoe 
‘that the portable. irrigation. system - 
‘is: of sufficient* ‘size to irrigate both. 
‘the entry and the adjacent. private 
“Jands, and although the system is 
“not capable of watering all of the — 
lands simultaneously,. as would be 


necessary if they were all planted 
with the same crop, in the words of 
James Westfall, “I don’t think any- 


287). 


tem 3 is not. ‘based. (in this. cage): on. a 


finding that it is inadequate for the 
; proper irrigation. of the entry as 
~ well as the adjacent private land of | 
othe entryman. Of. Clinton CO. Doug- 
lass, Jr, supra. Rather, the: contest- 


ant: 1s. demancine the installation 


- of:a more extensive, permanently — 
installed system.asa demonstration 


of the entryman’s good faith, not 


_ .only-in this case, but as a general re- 
. quirement. which all desert land « en- 7 | 


| trymen. must meet. 


‘We find this position to be unten- ; 
able. If. there were other evidence - 


| sufficient, to raise serious doubt that 


the entryman’ s efforts constituted a 
good faith endeavor to reclaim the- 
land for the purpose of the Act, 
then his use of a portable. system _ 


| might be consider ed contributive to: | 
L. on cae Gags “Leases 


- ment—Oil and Gas Leases: -Termina- 
‘tion—Secretary of the Interior Sat 


the overall evidentiary picture. But 


| where, as. oe there is. aan os : 


“& The contestant’s chief witiens: Realty Spe. ae 
cialist Donald Runberg, testified that if ‘the 
entry: was patented the: appellant would. not . 


re have to -buy, any more: pipe to farm the. total 


area - of the entry | and the adjacent private. 


land, assuming that he “planned his farming 


eS operation: so that he did. not have to Jnrigate 
00 much at ‘once (Fre 204, ped 
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 ‘Itis quite appareht that the Ae a 7 | 
-testant’s objection toa portable sys- 
We CONCUR: 


ton, oe 


suge west, that. the centryman. oe any i 
other. motive than to reclaim. and — . 
farm the Jand ‘for his own ‘benefit, _ 
his use of a portable prinetion Sys- 
3 tem i is of no significance. oe 


» Therefore, pursuant - to. ‘the -au- 


thority. delegated to the Board of 
Land Appeals by. the Secretary. of 
the Interior, 43 CFR 4:1, the de- | 


- be woul d plant that way” (Tr. “cision appesled from i is ‘reversed. 


"Ewan W. Seviania.., 4 
~ Administrative J Mage 


Nak ‘FRisHpnre, oe 
Chie f Administrative J Judge, 


Meine Rityo,” : 
Administrative J wij: 


a. Zz IVERSON 


ai a1 ‘TBLA 312 


“Decided August ti? 1906 | "s . 


7 Reet Scat a decision by the Mon=. a 
tana State Office, ‘Bureau of Land 
. Management, holding oil and gas 
- lease “M-24227 to have ‘terminated 

for failure to pay rental timely. 


- Agfmed. 


 Renstate. 


‘Before relief may be gr anted to the lessee -. 
Of. a. terminated oil - and gas ‘lease, he - 
must comply with the. prerequisites set 
“forth in 80 U.S.6. "§ 188 (1970): The Sec- 
retary has n0 authortty.. to. waive > such 
- statutory. prceeustce * 7 , 


ie 386] a 


| 2. Oil, ‘and. ce “Tiéasess : ‘Beinstates. 


. moat Dik and Gas Leases: ae ; 


tion . 


i” ; Reliance’ upon. pee of: a. ‘courtesy no-. 


: tice can. neither: ‘prevent: the lease . from’ 
- terminating ‘by. operation: of “law: nor: 


__ serve to peta a failure to pay the x leahe 
3 rental timely, | 


3. Federal ‘Eniplayess: oat : cOmidetes 


‘Authority: To ‘Bind saute . 


and Gas: ‘Leases: % ‘Termination 


22 OQ. TyIVERSON OFF 9 - oe cars 
August: th, 1975 


7. Oil and’ Gas. Leases: Communitiza 


on: Agreements... 


In: order for: a. Goviniunitization agree. 


“ment to qualify: a lease: as containing ' a. 
well. capable. of producing oil ‘Or gas”, 
: within. the meaning ‘of 30 U.S. C. § 188 (Bb). 
| (1970) and thus: not subject ‘to rental re. 
quirements, the: agreement must: be ape 
proved by the: Secretary’ of the Interior 


APPEARANCES: Richard th. Beatty, 


Esq. a of ‘Bhelby,, Mentans, % for 


| dant... 


Advice or - information received over’ 7 the.” | 


telephone from, personnel of the ‘Bureau 
of Land Management does' not* constitute’ - 
a “bill or decision: ‘rendered by” the: De- 


: INTERIOR BOARD: OF LAND, 


sae under 80° U: Bs Oe 


ae 
(19703 «: ee 


4. Oil ‘and Gas ‘Laie Fein = 


we Only. when, a lessee: hag ‘made: a deficient. 
ot rental payment on or before the :anni=; 


| versary date-of an oil and: gas lease will 


- qualify” for. ‘consideration under the ex 


_ .-€eptions.. ‘to- automatic’ ‘termination bs 
tsa a forth in fo U. 8. Co 8 188(b) (1970); 


The: Beeretary- has no: authority to rein-. 

- state a terminated. oil. and. gas:lease. un-. 
a less. the. rental. payment . is tendered™. 
within twenty. days of the due date. Such 
| authority, also’ ‘does. not exist if a. valid oil. - 
ahd gas lease’ has been, issued ‘covering. : 


a any. of the’ lands in ‘the terminated lease." 


| 6 ‘Oil ‘and. ‘Gas “Leases " Reinstate-. 
ment—Oil and Gas Leases 8. Rexminan 
tion. a, 7 ve? AE SS 


oe Notice. of, ‘termination. is: “gent. 0. the. 


lessee ofa’ termiriated ‘oil’ and ‘gas’ lease * 


only” if’ he has. ‘tendered payment. of ‘the , 


-réntal within. twenty days: after these anew 


a niversary.. date. . 


Montana 
Land: Management » (BLM), ° 


a Notice ‘of Deficiency be sent,-If no: pay-. 
_ment at all-is made, the ‘lease. will not. 


3 OPINION BY. ADMINISTRA- 


TIVE: JUDGE. THOMPSON... 


» APPE ALS 


C. ‘a. [oan pene a the: 
Fe Tebrnary-20; 1975, decision-of: the’ 
‘State: Office, Bureau: of: 


holding: the. automatic. termination* 


by, operation, of law.of oil and’ gas? 
lease. M--24227 -for- failure: to. pay: 
rental: due.on “or before the anni=: 
a “oy -versary date,. April1; 1974. ‘Events: 
5. Ol and Gas. Leases: Reinstatement < leading: up to appellant’ S failure to! 
pay: the «rental are: somewhat.-in- 
‘volved: We. willy therefore, briefly : 
-deseribe: the background of: this apr! 
| peal. before. discussing the. merits. of. 


appellant? S arguments. | 
~ Lease: M-2492%7.. ‘covered: cortain, 


A inlia co Ae Sard 


| lands in Sections py Oa and. 31, ue 


82. N., R 4 Bs, ‘M.P.Me. It. was” 
created in J: anuary 1973: oitt. ‘of oil” 
and. gas. Tease. M-~6113- Av At that: 


| . time, | certain | lands © ‘in. M-6118-A 


WwW. ere. ‘unitiz ecd:- and. the. remaliing * 


landsweré placed’ under anew leage, 
/ M-24227. ‘The. anniversary date: ‘of - 
ope both Teases temained April 1. ‘Pror’ 


ae . 
387) 


: yee y- 


up? 


388: | DECISIONS 


to the 1973 anniversary ns ap | 


” péllant réceived -conflicting’ notices 


regarding rental due“for M26143-A. 
He telephoned. the BLM. Montana 
State:Office and:was:advised to call. 
. the? “U.8. “Geological | ‘Survey 
(USGS) | “office in’ “Casper, Wyo- 
wing. ‘The USGS office adyised.ap-. 
| -pellant. not :to- pay: the. rental.-for: 
-_M-6113—A because it was. part of a 
unit® agreement: and, , therefore, only | 
minimum royalty was ‘due. Appel-_ 
‘lant followed - this advice, which- 


later proved to be correct. 


“In October ‘1973, ‘appellant, filed 


by certified: mail-a communitization 


agreement . for. -section 23 with 

> USGS for its approval. Appellant 
owned, or partially owned, a pro-. 
| ducing gas -well‘on non- federal land. 
in'section :23. ‘This. ‘proposed -com= 


rhunitization agreement: apparently 


was lost -by USGS :and:thus it was 
never « approved.? 2 Appellant. ‘also 


owned, or -partially owned, a -pro- 


ducing gas well on-non-federal land — 
in-section 24..No communitization — 
agreement: was filed ‘for this section 
“prior:to: April. 1, :-1974. “Meanwhile, 
-a-dry:hole:had been drilled ‘on sec- 


tion 81, and: appellant: states that’ he 


had decided’ to drop‘the: section BL 


~-acreagefrom lease ‘M-24927. : 


By order: dated February 19,1970, the: Oil 
‘and Gas. Conservation: Commission-.of the State — 
of Montana limited:the development of gas _ 

fields: to: one well per 640: acres, Sections 238 . 


and 24 were. included within this. order, . 


“2 By" ‘affidavit’ ‘dated ‘January 10, 1975, “the 
Agen Oil and. Gas: -Supervisor, USGS, Casper, 
Wyoming; acknowledged that a certified mail 
return receipt, which appellant states was at- 
tached" tothe: proposed commnutization agree-: 
ment,. was signed ‘by a: USGS... employee in 
Casper, who is now deceased. The Area Super- 
visor further ‘states that ‘the - contents: of: mae 
. package thus accepted .cannot.be located. /...- 
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Nonpayment | of ‘rental, 


[82 EDs: 


Bya affidavit, appellants states ‘that 


woe Fe 


BLM with: veourd: te reutal! ee Ot 


April 1,. 1974, for lease M--2499'7.. 


He Giethet states:that-he telephoned. ~ i 
the;BLM State:Office-and:was in- © 
formed “that since :the well in 'Sec~ 


tion-23 had been commertially pro- 
ducing prior to the 1973 rental ‘pay- 


ment;he would have. a. vefund.com- 
ing’ or a. credit. balanee for averpay- 
‘ment in..that,: particular. lease ac- 
count. when, it was transferred to _ 
the USGS, and that the non-pay- 
ment of the 1974 rental would.drop, - 
the acreage in. Section:31.” He adds 
that he. relied: on*this: advice,: as-he_ 
relied upon the USGS advice’the — 
previous year, and did not-submit 
aly ‘rental - payment. for lease M— 


D4997 SEOr to the: 1974. ‘anniversary 


date? - Bie 


As'no rental was, ia paid on or “be- | 


fore April L, ‘1974, the BLM. State 
Office - ‘noted that lease M-24997 


automatically terminated under 30. 


U.S.C, § 188 (b) (1970). “Appellant: | 
states he received neither ‘a notice — 
of this termination‘nor’a: notice that 

his-rental :payment was: “deficient. a 
In:September: 1974, the lands in sec. 
“31 which were formerly covered. by — 
~ lease’ M-24297 were announced open. 


for simultaneous filings and subse- 


-quently | awarded. to Dorothy . dD. 


Rupe. of Los Angeles (M-30877). . 
Appellant oe not discover fous 





ie We note ‘that to oo specifie acreage oe es 
an oil and gas lease, a lessée. must file a: re-- 


linquishment- ‘describing the acreage in- ‘the 
proper’ office ‘as’ Set. forth in 43 CFR 8108.1. 


ment, alone’ will. not accomplish this.. De 
Milter;:65 (1:D.-281- 1958) ; CF. 


Or partial . nonpay-_ | 


‘Charles ze ee 
. Boardman, A-BTS27 iad 6, DEG). 


. mh : . 
ge ae Wert Ree ern ER nee Tks So igo en ele the 


| “Tease, Mow" a roa] until 


November 1974. On; January 1, 


1975, he filed a. protest.of the ter- 
| check: to 
BLM: for. the rental. due: April. 4. 


mination. and. submitted.a 


1974... 


nation set forth in, 80 JU. S. (en § 188 


_ Ab), (1970)... or. he. is. entitled to:re- 
i instatement | of the. Jease. under. 30 
U.S.C. $188 (c),.(1970). The. basis = 
| of, oe a pea PS dary’ ‘has: no ‘authority’ to: waive’ ‘stich, 7 
| rental timely. was a. direct result of | 
mee erroneous, infortiation from. BLM 
- and . that. BLM. -compounded . this 


 error-by: failing to: notify appellant 


of the: “deficiency”. or. of the ‘tei 


mination. 
“appellant’s case did not fall within 


- (b) or. (c) (1970) : ‘and; therefore, 


must be re jected. Appellant arg eS | 
that: the BLM. decision was. an. un- 
; necessarily inflexible application: of 
the law.and that the Department — 
| has. ‘been. granted by Congress suffi- 


| cient discretion to rule} in, his. favor. 
‘We cannot agree with appellant 


and. must affirm the BLUM decision. — 
[1]."The extent. of the discretion 


“he ‘pur po se. of. 


"Ps UCL IOMVERGONT LEE Tere ioet 
_ August Lh, 1975 | | 


‘The ‘BLM State Office 
- decision on ‘the. ‘protest . stated that. 
7 | hes, states :: ee 
. the ‘provisions of 380 U.SiCe § 188° -> 


389 . 


‘Interior 6 never’. eh Qutoie tex’ 
“mination Of certain. oil and gas leases’ 
‘on- ‘Federal lands. and to permit ‘the’ re- 
instatement: of! terminated leases’ under 


certain conditions: Da Bae (Ktalies iadded. ? 


a = ¥ REP? NO: Oy 1005" ‘91st Cong, 


peoneg ea that. either 2d Sess.” (Apiil 14, 1970); 1970U: Ss 


| his lease did. pot terminate. because 
his. failure to pay the. rental timely | 
falls. within an exception, to. termi-_ 


CODE CONG:'& ADM. NEWS 


3002! ‘Before’ re eliet may- ‘be’ granted 


tinder the. 19°70: afien dient to-sec. 
31 of! the Minerul’ Leasing: ‘het! the. 


statutory prerequisites ‘must’ ‘be mieti 
See ag; William C. Morgan, ‘4S 


IBLA 60;'62 (197 3) 5 ‘Lowis Samael, 
8S TBLA 268, : vee (i9 72): ‘The Seére- 7 


| Statutory ‘prerequisites. 4 We must, - 


therefore, determine whether appel- | 


| lant. has 3 in fact. complied. ‘with, the : 


necessary prerequisites, _ ae 
pus 3] The exception ‘to aiitomatio 7 

termination in 30. U. Ss Ce § 188 (by 7 

(197% 0), upon, which. h appellant x Te: ’ 


wt . = Ps bg 


oe aoe Provided, That's if ines ne pay: 7 2 a 
ment. due under. a-lease .is’ paid .on: OF 
before | the anniversary date. but *. x = 


(2) the payment was ee ‘made. in: ace 
cordance: With a “bill or ‘decision whiets 
has: been. rendered: by: him {the Seer etaryj : 
and such: figure, ‘bill, OY: ‘decision. is: found 
to, be. in. error | resulting in. a deficiency, 





4In his cone appelleae niga argues’ that 
the words “shall automatically terminate by 


“shall? ‘with © decisions which 


whereas: 43: CER» S106. {3 


29, 1967). However, the Department inter- 
prets its own administrative | regulations. it 


must | ‘comply ‘with: elear’ ‘stattitory: regiire- ; . 


ments. 


| operation: of Jaw? in:43. CER .3108.2-1 (by are 
“not, necéssarily . mandatory. ‘He. compares the 
granted to the Seer etary. of the In: «word | 
terior by sec. 31. of. the. ‘Mineral’ 
- Leasing Act, 30 U.S.C. § 188 (1970), 
is. “overstated” by; appellant. The 
legislative history” of “the 1970— 
- amendm ents: to that section states: 2. 
1198 is. to confer | 
| limited author rity: On’ the Secretary of the. 


eons es 
; strued. ‘the ‘word “must” i 43° CER BLO6.1—% - 
as. not :mandatory. We. note -that 423. cre. 
8108. 2-1(a) is taken directly from 30° U.S. C. 
—§:488(b)., (1970); 
‘is “imposed by the Department for administra- 
tive convenience” “and for the. prot tection’ of 
third parties. \Wewton-Oit Co., A-30TTL. {Sept 


. 390 DECISIONS: 


such ‘lease. ‘shall not automatically 
“terminate — eR a ee 


ty, : The statute: erate requires ‘that | 
 .part of the rental payment be‘ ‘paid - 


on.or.before.the anniversary. date’? 


ie in order for this exception to take 2 


effect. ‘However, appellant argues 


- that he received. no courtesy notice 
and that, he acted in. reliance on.ad- © 
vice received: from. BLM. personnel : 


7 over the. telephone. He concludes 


7 that these circumstances tall within 
_. the “plain language : andr meaning of 


the act and the regulations.” | 


ol We cannot. agree. This Boand: has 
: consistently ] held that reliance. upoR 
receipt » of . a. courtesy. notice. ‘ ‘can 


F neither prevent. the lease from. ter: 
mination , by. operation of law. nor 


serve ‘to justify a failure to timely 
| pay the lease. rental. ss Louis’. ie 
‘Péild, 10 TBLA 127, 198 (19778) ; | 
| Jimmy “Ve Bowling, 20 IBLA AG? 
(ADEE) Sef. “Joseph. FE. ‘Steger, 20 | 


IBLA 206 (1975). Further; we can- 
not, equate: a telephone: conversation 


a ment, "The n mere 3 fac. that. appellant | 


relied: successfully. upon: advice ‘re 


ceived - over - the: telephone © frotd. 
USGS the previous year does nit 


validate this procedure.’ 7. 


[4]. Appellant: also. argues’ that | 
| he has never received a } Notice, ‘Of 
a” Deficiency, as required by. 43: CFR : 
3108. 2-1(b). BLM. cannot” bé “ex: 
oa pected to. interpret: the: absence: ‘of 
_.cany rental payment.as a deficiency. 

- Both 30 U. 8. C. § 188 s(b) We). eee 








es The alleged: ‘cleguone congersation: in i974 


is discussed further, infra. 


OF THE DEPARTMENT OF ‘THE INTERIOR | 


G v Shoe a a . 


7 43 GFR 8108. 2-1 Ge use. ie same 
language: “if the rental payment 
‘due under’a lease is ‘paid on or be~ 
‘fore the anniversary date” (Italics i 
added). Only when this occurs-will | 
‘a notice be sent to the lessee that: his | 
payment was deficient. Since ap- 
-pellant did not “make such’a pay-— 
‘ment hé doés ‘not: qualify: for‘con- 
sideration under the exceptions to 
: automatic termination set. forth in = 
sec. 188(b), supra: Pe 
~ [5] Appellant: has argued 3 in he en 
| ‘Ghattative that his lenge should be — 
‘reinstated under 30. U.S. Cy § 188(¢) i 
7 +(1970). That statute e reads 3 in per 
tinent part: 


a | 


Where any Tease. has fa or. is ‘here- - 


-dtter terminated’ automatically by oper ae 
‘tion of law under this séctiion for failure "a 
topay: on or before. the. anniver sary ‘date - 
the; full amount. of- rental due, ‘but’ such. 
rental was | paid. On: :OY. tendered . within . 
twenty days thereafter, 8 OR the Secre- | 
By may. reinstate the lease if: a 


(ja petition for’ réinstatement, ' to" 


gether with the required rental, ++ § fs Z 


filed with 
between a lessee and an unidentified : ‘with the Secretary ; and: 


. pene in, a BLM office, to a “Bu or o 


2) ne... valid. ease. has tea issued 


te 


terminated Tease prior to’ the panes ¢ of said 
Betton a! ae? .cee ; 


eps 


within twenty days. of the due date. 


BS Dox: Aaron Vv. Barson, 18 IBLA.— 


156° (1974). ‘This. ‘prerequisite | was. 
not. met here: Moreover, oil and gas. 


lease M-30377 has been: issued. for _ 


Bac cee 


part of the lands formerly covered 


_ by, appellants terminated lease. Ap- | Pa = 
| pellant’s offer to relinguish the lan eae 


contained in. M208 eT. will, not. cure : 


affecting any of the lands. covered: by. the a 


| We have conitelifly’h held that the oo 

Secretary . has no authority to rein- 
‘state a’ ‘terminated’ Tease ‘unless the 7 
rental “payment: has been tendered | | 


B86] +: a 


7 the. statutory. poiies, ‘aeaing. 
reinstatement where a lease has. been: | 
| Issued. affecting any of the lands 1 in | 


: the torminated: lease. 


—— fk both. Me aire to. aden. pay- 

on ment within. twenty. days and theis: 

| suance. of lease M-30877 are a direct’ : 
result, of the failure by. BLM to send. 

~ him’a- Notice. of Termination. He. 

to) further. argues'that this failure was ie 
~_ in violation of 48. CFR 3108.2-1 (c): | 

; a). In. this. argument, appellant a 
- misconstrues the purpose of a Notice. 
Notice of — 


of. Termination: . The.. | 
Termination i is intended. to toll the 
15-day period. for ‘submission of a 
petition for reinstatement. Such a 


- Notica.is ‘sent only if the-lessee has. 
tendered: . payment. “of. the: rental 
within twenty: days after the an- 


~ niversary~ daté: Amoco Produetion 


— C., 16 IBLA. O15, 219° (1974) 6 
ar gues: : 
that in’ not paying. ‘the “rental he 
acted in reliance‘on the advice he re-' 

ceived” over: thé’: telephone’ from’ | 
BLM. This Board is not’ ‘prepared’ 
to accept appellant’s summary ‘Ofta 
. telephone: conversation. with'an wn’ 

identified BLM employee. “We do 
not know what’ facts were présented 3 
by appellant during ‘the conversa-* 
tion nor in what context the advice: 
. . was ‘given, Moreover, 
—— «§ 188 (b). (1970): ‘clearly. states’ that: 
a lease’ “on which there is no ‘well | 
eu capable. of producing oil or “gas in — 
. paying quantities” will ‘avtomati- - 
cally terminate by operation. of law. 
ae the rental i is not paid'on or before — 
the anniversary date. In. order for'a” 
ee communitization: 


fa Appellant” “further: 


agreement “to 
2 b92-210—75—$2 | Speers, 


OTe. AVERAON | 
August 14, 19 Le 


: ‘munitization” | 


30 USC 


quality a ee as s containing a “yell - 


capable of producing oil or gas,” 


-and thus. not ‘subject to rental re- 
| quirements, the agreement. must be. 
3. approved by. the. Secretary. of the Sy 
Interior. 43 CFR 3105.2; see Harry — 
D. Owen, 13 IBLA 33. (1973). That 
USGS misplaced sppellais. 8. com- 
agreement ‘is ‘ir- 
relevant. The fact remains: that aps 
pellant did not: have .an, approved os 
agreement for sec. 23 and. had. not a 
even filed an: agreement for sec. 24. — 
Inasmuch: as appellant. has failed 


to comply with: the: statutory pre- 
requisites as described above,” we are 


without, authority . to grant him’ 


either form of requested relief from. 
the. termination of. his. lease. Wil- 


liam. CG. M organ. supra. Appellant ae 


has argued that it: would be in the 
public. interest to: grant him relief : 
because production’ royalties. due the 
United States: would otherwise. he | 
lost. A. similar. argument, was ‘made 


in Cayman Corporation, . 8. IBLA. 


948 (1972). In a concurrence to that 
decision it was, stated :- 


oat apypellant’s analysis of the situation 
is: aéeur ate, and it seems ‘to be, the publie . 
interest: has” ‘indeed suffered by: ‘the ‘ter-: 
mination of the leases:and’ the: ‘failure.to, - 


offer: the lands for. lease again, this time, . 
by. ‘competitive sale. ‘The remedy Offer ed 

seems a feasible, method of recouping the’ 
loss. Nonetheless, ‘the ‘leases having ter: as 


minated, there ‘is: no ‘authority for’ revive: 


ing. themy.*.f°* oon 


Cayman. Conportitionss supra a tis 253— hai 


254 (Concurring: Opinion). ‘This, e 
rationale applies here... ~ 2... ee 
| Therefore, . pursuant. to- ‘thes aur, : 

: thority. delegated. to..the- Board. of; 2 | 

ce paae {Appeals bye the ne of 


f 2. “Federal: Coal” Mine | 
a Safety. Act: of 1969: Review of —.. 


2 - is inter, 43 CFR 4, 1, ‘the deci 
we sion i enpestes. from | is alfirmed. : 


- Joan B: Triads» . 


: Wr ¢ CONGUR: ie nae ea po 


ne RipwAien W. pera aie ae 


. Martin’ Rirvo, * 


J Aitpiiiatr toe Fudge, iy a 


| EASTERN: ASSOCIATED, COAL 
| CORPORATION . 


. 5 BMA 1" 


Appeal ty Hastert ‘Associated: ‘Coal 7 
i Corporation from an order. by Admin- 
istrative Law Tudge George A. Kou- 


tras Tn Docket No. “HOPE 75-699 “sideration: questions. of: first impres- 


sion. We areasked to decide whether 
- the. Secretary: has.the: statutory.auc 
| thority - and. obligation to review, 
/. upon timely application, therefor, 


dismissing 6 an application for review : 





of the Federal a oat Mine Beealth hand = 
aa Safety Act of 1969. eae 


Vacated and remanded. 


and Orders: a urisdiction 


. The ‘Secretary: has both the jurisdiction 


and the. obligation, upon appropriate ap- 


plication, therefor, : to review an. order | is- 


Sued pursuant. to sec. 103 of the Act. 


“and ‘Orders: ‘Delegation 


- The Secretary has’ ielesated.- his: se ige | 


diction to review orders. issued : ‘pur suant 


— -tosec, 108-0f the: Act to the Office of Hear- 
ings and Appeals for decision, initially: _ 


"DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR 


) ; 


* Adininisivative J hed ig ' 


ery August #6, 1978 | 


“Wealth ‘and 


| [82 ED. | 


- ihe , Aainintspadies. Law J Judges, and. 


ultimately by: the Interior: ‘Board: of Mine | 
Operations Appeals. bo Re Se Berk 


* APPEARANCES: James R ip for 
appellant, Eastern” “Associated © Coal 
Corp. ; “Steven” "Be ‘Jacobson, Esq. ‘for 
| appellée, “United Mine * ‘Workers of 


América; “Richard” Ns “Backley, Esq.;. 


: ae Administrative ee - oe and Frederick’ W. ‘Monirief, “Esq. for 
4 Ne rae appellee, “Mining “Enforcement: ‘and 


: Safety Administration ; ‘T olin: L: Kil- a 


cullen, ‘Esq. ce ‘and ‘Micliael a “Heenan, - 
Esq., i for amicus ‘curiae, ‘National Tnde- 


23 pendent : ‘Coal Operators” Association. 


OPINION BY. ACTING 
OnIEF ADMINISTRATIVE’ 
SUDGE ‘DOANE 


INTERIOR: BOARD, OF. ‘MINE 
OPRELATI ONS APPEALS: | 


"This, ol presents’. fs our con-. 


an...order,. or: any modification 


: thereof, ‘issued. under. subsees.. (e):, 
1. Federal ‘Coal ‘Mine “Health | aan. 
Safety Act of. 1969: Review. st. Notices 8: 


and (£). of sec. 108 of the. Federal 


“Coal “Mine Health and Safety. Aches 
7 of. 1969, and. if so, whether he: has | 


delepated. such. author aty and re- 


o sponsibility to the Office .of Hear- 
ings-and Appeals for decision by its _ 

7 Administrative. Law. J udges andthe _ 
Board.of Mine Operations Appeals. i 


30 U.S.C. § 813 0). ® (1970) | 


‘ Bubsectionly (e) and wo. of sec. 108 provide: - 
as follows: © 
- “Notice - of. accident ;. are ‘of vie 7 


: dence ; supervision of rescue operations. oe 


(e} In the event of any accident oceurring’ 
in. a coal mine, :the operator. “shall notify. the: 


893} esis 


, Manicure ioe J ndge Koutras | 


WASTERN: ASSOCIATED “COAL. CORPORATION” 
_ August ae 1975 


3 


; ruled that the Secretary, has no: such 


authority -or..obligation. .qn:, the 


_ grounds: that the Act. expressly. aus 
-thorizes. applications: for review | 


only: with. respect’ to sec. 104-orders,?. 
"e decision, of: its Administrative Lay, 


30 U.S.C. §§ 8142815. (1970), and 
that initial adjudicative review of 


sec. 103 orders may ‘be. sought i in an. 


appropriate feder al court. of ‘appeals 
under section. 106. of. the: Act, 


80 
USC. (8816 | (1970)... Based. upon. 


such; ruling , Judge Kotitras granted 


a prehearing motion to dismiss. For 
the reason set forth:in: detail: below, —_ 
We ‘agres | that: there is no: jurisdic-" | 

_ tion to review.sec.. 103 orders under: 

see. 105of: ‘the Act. However, ° we are’ : 

: of the. opinion. that under ‘secs, 1082. - : 
and 106 of the Act, the’ ‘Secretary: _ 
has the jurisdiction: and an obliga- 





7 Secretary thereof and shall. take. Boomnite: 


measures ° to. ‘prevent. the. destruction. ‘of any. 


~ evidence: which® ‘would assist in investigating 
. the cause or ‘Causesthereof. .In- the. event of | 


any accident. occurring in a coal. mine where 


rescue and recovery work is necessary, the 
Secretary or an authorized ° ‘representative of — 


the Seeretary shal] take whatever action jhe 


deems: ‘appropriate .to protect ‘the. life . of 
any .person, cand he. may, if he. deems . it ap~ 
_ propriate, supervise and direct the rescue aod. 


recovery. .activity ‘in..such mine. 


“Orders to. insure Baorection ‘of ‘persons Sand’ 


~ isstied pursuant to.sec. 103(£)-of the: a 


property. 


= (£) “In ‘the: ‘event * of. ‘any: mecident™ oecneriie 


in a coal mine, an authorized representative of. 
the Secretary, when present, may issue: such. 
orders. ashe deems appropriate ‘to insure: ‘the. | 
safety of any person in the coal mine,-and-:the- ~ 


operator of-such: ‘mine: shall obtain. the approval 
of -such representative, in® ‘consultation with 
appropriate “State — “representatives: : 
_ feasible,:of any. plan to:recover any person:in 


the mine .or ‘to recover :the-mine.or ‘to return - 


affected. ‘areas of the: mine to normal.” 


“2 Although: the . subject ° ‘application Gen Te. 
oa view specifically relies‘on:sec. 105° of. the Act,’ 
the parties have properly ‘argued. the ‘broader °— 


question” of » jurisdiction - to. review:. sec.. a08° 
orders: anywhere ‘under: MGs Act. ye 


when 


ia 


tion, fo. review, 7 the, subject s sec. 108 a 
orders, upon, . timely - a pall 
. therefor, and has delegated. the.a | 
‘thority: anc. responsibility: 0° com-. : 

Ply with such, obligation.to.theOf- 


fice. of Hearings. and: Appeals, by” 


Judges initially, and.by . decision of - 


the. Board. of Mine. Operations. Ap-. : 
peals. ultimately. Accordingly, we 
are: vacating the order of. dismissal . 
and: remanding.. the | case. with. in- . 
‘structions to dismiss without. prej= 
udice to a. motion. for leave: te. 
| amend: 


" Procedtiral a Factual 
Back ground 


On: Je anuary 81975. the’ saibject 8 
order, deniérituated: ‘No: As AWB, 


“was. asbued: at the ‘Keystone: No. 1 


Mine'by Albert: ‘W.. Barnett, Jr. a 


duly ‘authorized inspector of the’ > 
‘Mining’ ‘Enforcement: and” ‘Safety : 

Administration © 
| Keystone °1 ‘Mine is located in. the 


(MESA), "The 


State of “West Virginia ‘and- is. 
owned :and’ operated ‘by. ‘appellant, a 


| Eastern: ‘Associated ‘Coal Conon | 
tion (Hastern)- a a 


“The subject. order on its face was 


Act subsequentito an alleged.serious — 


haulage. accident in-the 4 Main‘Sec-. 


tion. 30U.S:C. §:813(f)(1970). The — 
order required: withdrawal. of ‘all... | 
- persons ‘froin that. section, ‘save: ‘for py 
| certain designated exceptions. - 


Qn. January 9,° 1975,. aciuchies ; 
Barnett issued a. -modified’ order, 


purportedly under:subsecs. (e) and. 


“oy of sec. 103. 30 U. 6. GC. eee) a 


% (. (1970). “This oeder. permitted 
_ resumption. of operations in the 4 
Main Section | prov: ided certain con-" is 


ditions were met. 


: On ‘February ys 197 5, within 

? thirty days after the 3 issuance of the 
initial order; | Eastern’ filed an appli- | 
cation for review , contending in sub-" 
stance that the order, ‘and appar- 
ently the subsequent modification 
thereof, ‘were improperly issued aud 


| invalid 3 in several respects. On’ Feb-. 


-. ruary 5,.1975, the United Mine’ 
- Workers: of * “Ameri ica (UMWA) * 
whichis the: representative of the 
miners:at the subject mine, ‘filed ‘an’ 
|  ANSWeF im Roeteaniy ae days 


‘Atte 


a ee ae ae 


7 aid likewise. ce 


. Apart. from. ‘Ging 4 its. answer, on 
UMWA also submitted a motion: to, - Appeals by. decisi on. of its Admin. 


dismiss. on. the: ground that. neither - istr ative Law Judges initially. and, 


ha hes Secretary. personally nor. the: 


Office, of. Hearings and. Appeals, as: 
his delegate, had jurisdiction. | In its — 
an memorandum: of points: and. author+. as 

ities in’ support of its motion, the — oe 
UMWA ok the: position + that the. 


oe _ DECISIONS: oF THE. ‘DEPARTMENT OF. ‘THE, INTERIOR, 


i timely » ar or. 


82 LD.’ 


an amicus curiae. By Pare died 7 


June 11; 1975, the: Board granted ~ | 


3 NICOA’s s petition, - 


“Subsequently, all panticmane in’ 


the subject appeal filed timely briefs. 


with the Board. Oral argument be- 
fore: the: undersigned panel» ‘took 
plies ond ed 2, 19% 5. : 


of ssues on “Appeal 


- A. ‘Whether the Seciietinry’ of thi 
Interior has a ‘statutory: obligation: | 
to review a section 103. order-upon __ 
uel “< 
therefor. | ae 

eager ‘Whether, assumhing as see 


 wtory ‘obligation: exists. arguendo, a 
~ the Secretary has delegated the au-; 
| thority and responsibility..to. com-. 


ply. to. the. Office of Hearings’ and, : 


the Board of Mine —— Ap- 5 
peals ase At ee e 


: og ener eee go ETE ot Be a aS ay Se 
4 fee a ae Oe 4 


entertain: pre a review ik | 


under. secs 104: Judge: Koutras 


granted the UMW A’s.motion to dis-: - 


miss by order’ dated March 6,:1975.: 


Eastern timely ‘noted. its aol : 


of. the: Judge’s. order ‘on: March | 26, 

1975. 43: CFR. 4,600." “oe 
» On June 3, 1975, the National ITn- 

. dependent’ Coal. Operators s’ Associ’ 


ation (NICOA)- -petitioned.. the: 
iB oard for’ eave to file a brief as 


Od ee ee 
circumscribed by sec. 105 of the ‘Act. _ ate. to” underscore“ that. this” case* 


which prevides only. for: review of 
certain. notices: and: orders, issued’ 


comes to us.as.an. appeal by Eastern. 
from’ a” ruling’ in’ favor” of ‘the 
UMWA upon a, prehearing: motion 


‘to dismiss, ‘predicated - solely ‘upon: 


jurisdictional, grounds.* dn. light. of 


3.The UMWA: hai chanbed’ its Serene and: 


" now agrees that we have jurisdiction in‘ this~ 


ease: It argues, -howeyer, that*:the: dismissal: 
should: be.affirmed:on.the: ground.of ‘mootress:: ‘ 
the subject-,order having :been allegedly.‘ter- : 
minated. We reject that argument. See: Lastern 
Associated :.Coal. Corp: .v. Interior. Board of 


Mine, Operations Appeals,-491: F.2d: 277. (4th 
Cir’ 1974): “andsFreeman: Coal Mining” Oo. ve. 
Interior: Board.-of Mine: ‘Operations. Channa an 
504 F. 2d 741, Tas. (ithe Cir ‘19TH LE: Sa 


ae. 


ae procedural pares we are, for 


- the purpose.of deciding the subject. 
appeal, assuming ‘the. truth of the. _ 
“ g00. 105 of. the Act and Eastern, 
supra, too. broadly. In’ Lastern we » 
dealt at length with the appropriate 2 
~- construction of that statutory man- - 
date. | | 
‘Said, 4 IBMA at 18, 82 ID. at. 28: 
“Considered by ‘itself, sec. 105 is a - 
_ provision apparently designed by. 
the Congress to afford .administra- 
tive: due process to: adversely alr | 
fected parties regarding complaints 


allegations of” fact, contained in 


Eastern’s application. for review. 


See A.K.P. Coal Co., 3 IBMA 136, 
81 L.D. 226, 1973-1974 OSHD par. 
=, afd sub nom A KP. Coal Co. 
_.v. Morton, BOL F. 2d 13638 (6th Cir. 


1974); Hatfield v. Southern Ohio 


Coal Co.,.4 IBMA 259, 82 ILD. 289, 
1974-1975 OSHD  par.. 19,758 


_ (1975). Moreover, given the lack. of. 
a record including: aninitial deci- 
-.. sion on.the merits, we are also’ as- 
- suming that Eastern’s. application, 7 


as construed generously, states a | 
--suant to sec. 


statement, quoted by the’ J udge in 
his memorandum explaining his or- | 
der, supports only. the conclusion ea 
_ that a sec. 103 order isnot review: 
able under sec. 105 of the Act. This. 
not, however, author ity for the — 
‘proposition that if an. order issued. 
under the Act does not fall within | 

‘the purview of sec. 105, such order 
“is not otherwise administrativel; y . 

reviewable. ‘That. was a conter rtion - 
‘which was neither argued. nor dealt 
with by the Board, expressly 07 im: ap 


legally sufficient claim for relief. a 


Focusing. attention now on the — 
initial issue posed - for our consid- 
- eration, . our. analysis. begins with | 


Judge. Koutras’ holding that -sec. 
103° orders are not. reviewable ad- 


= ministratively. because. they do not . 


fall within sec. 105 ofthe: “Act. 30 


U.S.C. 5 815 (1970). Citing our de- 


7 cision in Hastern: Associated Coal 
Corp. . 4 IBMA 1, 82 L.D..22, 1974- 


_ 1975 OSHD par. 19,224 (1975),° the 


| Judge concluded that: 


in sec. 105(a) (1). of the Act indi- 


gates that Congress limited review — 


| 4On appeal, the parties have all sought. 


to. argue whether an inspector has. authority 


'  wnder ‘sec, 108° to order ‘withdrawal: of ‘per- 


sons from designated areas. Whether such 
‘orders fail exclusively ‘within. the purview of 
» See. 104 of the Act, or whether those ‘issued 


in -the subject case ‘abused the discretion con- - 


- ferred upon “the Sécretary in: sec, oer are 
issues going to ‘the’ merits: °° © 
“5 An: appeal of the. Board’s decision in. this 


. ‘easeis now pending inthe United States Court 


‘of Appeals for the District of Columbia Circuit. 


Pes 3. No. 75-1107, 


“BASTERN ASSOCIATED COAL! CORPORATION” 
| oe 15, 1975, ; 


lude oy fA plain 
reading of the language contained 


he the Reesiack: te oe issued 2 
pursuant: to sec. 104: Ok, ” Ue 


‘We think that the J udge ae read. M 


Speaking descriptively, we 


that they may have concerning or- — 
ders. or. certain. notices issued pur- 
“That 


(104, * | *. ED 


pliedly. In our opinion, sec. 105 pro- . 
vides no answer to the questiol of 
whether the Secretary. 1s obligated 


to review a sec. 103 orders. it is ~ 
merely silent on that issue. 


Although the. analysis of sec. 105 : 


is the principal. underpinning em-. 
-ployed by the Judge to sustain his 
~ order of dismissal; he also:dr ew sup- _ 
port from the provisions of ‘section _ 
7 106. of the: Act, 30 U. S: C. §. 816 (ah 


: 396 - 


| ‘thé Secretary eGR 
_. except an order or decision under section 
_, $19a) of. this: title, shall be 
+ Judicial review, by the United States court 
of appeals . for. the cireuit in. which the 
= affected mine is Jocated,. or ‘the ‘United - 


tary * * %, 


(b) | (1970), ae decide 
pertinent part a as’ follows: | 


(a). Any order oF - decision ‘ied. ‘by 


tates Court of Appeals for the District 


oe of ‘Columbia Cireuit, ‘upon the filing. in- 
such court wi ithin » thirty days from the | 
date of such. order or decision. of a peti- 
tion. by any person aggrieved by the Or~ 
| der or decision praying that the order or 
a decision’ be modified or. Set. aside in whole : 
or in. part, except. ‘that, the- -eourt: shall. 
not. cousider such petition unless such. 
|. person has exhausted the administrative 
remedies - available | under’ this “chapter. 
‘A copy of ‘the petition shall forthwith: be Be 5 
. sent by registered or certified mail to the | 
other party. and to. the Secretary eR ar 
« shall ¥ 


and thereupon the Secretary ae: 
Cer tify ‘and file in such court the: record 


-- upon. which: the: order or. - ‘decision com- 

Pe Plained of was issued, as pr ovided in. sec- 
- tion 2112 of Title 28. 

Bi dauce ; _conclusiveness of fin aings ° 


orders pe 
— (b) The court: shall heat sack petition 


on the record. made before the Secre- 
“The findings of the Secre- 
tary * * *, if supported by: substantial 
evidence: on the: record considered asa 


whole, shall. be conclusive: The court m2y 


affirm, vacate, or. modify any order Or 
as decision or may remand the proceedings | 
to the Secretary * aie: for such TUELCE 


action. as it may direct. 


i‘ Recognizing that. Eastern find: a 
_ right to.a review in some forum, the 
Judge expressed: the opinion that, — 
ander that. section, the initial ad-— 
-judicative forum for review of a sec. 
~ 108 order was: the appropriate fed- 
cue court of appeals. 
pee appeal to the Board, astern 7 
a acre e that sec, 106: ds the ap- 


in 


* under’ this ‘chapter, : 


Subject: to. 


has held repeatedly that “* * * - 
where Congress has provided. statu- 
tory review procedures: designed to 
permit agency expertise to be 
‘brought to bear on a. particular 
problem, those procedures are to be 
exclusive. * * *” Whitney Bank v. 


| 8 'To. our’ 
strued. see. 


_ within..see. 


"DECISIONS: OF, TE DEPARTMENT: OF THEY INTERIOR: (82), _ 


“plicalsle judicial . review - provision 
‘of the’ Act, ‘but contends that” the — 
Judge faisapprehended the true im- 
pact of that ‘section on this’ CASE. . 

Eastern: argues’ that’ sec: 106° .pre- 
cludes direct review of a Secretar ial 
: orde er, -that ij is to Say; de novo review. 
In this connection, specific reliance 
is placed: upon subsec. (b) of sec. 
106 which requires the court to hear 
a petition | for review “* * 
record 


on the 
amade'- | ‘before the -Secre- : 


tary * ae 
oy way of response, 


tion for review in an ‘appropriate 


district. court of the United States | 


and obtain a, hearing there. 

In our. View, Eastern has: much 
the better part of this argument. In 
the first place, petitions for review 


in the district courts for the purpose — : 
of testing the statutory validity of 


a ‘Secretarial order in non-penalty — 


cases are apparently precluded by 
sec. 507 of the Act. 80 U.S.C. § 956 


(1970).° Second, the Supreme Court 


t. 


New Orl Cans ee 39 U.S. 411, 





knowledge; no ‘eourt: has: yet con- 
S07 of the: Act, but: it- may well 
be that: in penalty. eases: which: do: not.fall 


to”: the 
Secretary or otherwise: litigated: in a federal 
court: at’ the  operator’s — initiative. See 
ere Coal: Co., 4. IBMA: 139; 149; n. 5,82. 
ID. . 224, 1974-19752 OSED © par. . 19,638. 
(1975). La ow S 2 Lo 


MESA 
argues that Eastern could file apeti- 


106, a petition for review: inva. 
. district. court.may He to: test: a. constitutional 7 
issue: which. could: not. be presented . 


490. (1968). “Third sec.. 106, allows 


. for “remand,” where: appropriate, 
only tothe: Secretary and miakes'no 
‘mention of a district court as an al-. 
ternative. fact. finder. : 


| ‘Lastly, as 
=o astern points: out,. sec. 106. ex- 


pressly makes-it. incumbent upon the 
Secretary to create a reviewable rec 
or d.-which impliedly. means that: he © 


is under a, statutor, fe obligation, to 


review in some manner all ‘decisions 
~ vand or ders issued. in his. name in : 


~ non- -penalty, cases. upon timely. ap- 
| plication or petition: therefor. ‘Thus, 
| _ although we agree with the Judge 


that sec; 106°is a.relevant index of | 
legislative intent, we hold, contrary 
‘to: his Conelasen. that. this section’ 
mandates that’ initial adjudicative ~ 
review of- the subject: order be con- °° 
~ stance. Then too, the Congress can- 
not have been: unaware ‘of the con-~ 
-comitant - benefits - which would 
~-aécrue froni a ‘policy that-promotes - 
a: of regulation and that | 
relieves the enormously: busy. fed- 
-eral-courts of the primary adj udica- 
tive burdens under :the Act... 


after . o 
notice, hold public hearings, and’may sign 
and issue subpenas. for. the attendance - 
cand testimony of witnesses ‘and: the pro- | 


ducted by the Secretary. . 


.. We draw. addit tional: peat ior 
our holding from. SC... 103. sted 


Subsec, : (dy, thereof ponte: 
pertinent part as follows: 


For’ the purpose of making ¢ any. inves- 
tig ration of any. accident. or. other: occur: 
‘rence | relating to health or safety: ina: 


coal miné,. the Secretary may, 


_ «tuction. of relevant: papers, books, and 
| ‘documents, ‘and. administer oaths. * * * 


—_ ‘This subsec. presupposes that the. 
| ‘Secretary will take the ‘necessary 
steps.to make a reviewable record. 


‘where .a controversy» arises, and 


grants to him flexibility and appro- 
priate powers to ay ‘that’ : 


function." a 


7 We note. that. the term “Gnvestigation’ FAN 


the above- quoted. subsection appears in sec. 
105 as: "Weil. That term: ‘has been: taken to 
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_ af 
: aS, ; 
aie j 1@s, . 
*y Pale Dial oe aa te 


ee construing ie co as we. 76 do, | 


to require the Secretary to make a 


record in cases such as the one at 


bar, we have been primarily guided = 
by: the relevant‘ statutory language. _ 
. But; in addition, we believe that our 
interpretation: effectuaites’ what was 
“intend ed tobe a. uniforin: legislative oe 
policy allocating: : complementary. i 
‘review functions between the courts — 
-and the Secretary for the purpose — 
of providing due ‘process: ‘of law. 
“Phat: policy, in-our ‘view, calls for 


preliminary resort tothe Seeretary. 


who: is’ better-. equipped: than the 

-eourts by’ flexible. procedures, spe- 
--¢ialization, and’. “accumulated in-* 
vsights. borne of experience to ascer- 
tain. and. interpret. the technical 


facts. and: the law in - the frst in- 


In-view of the foregoing analysis, 
we concur | udge. Koutras’ con- 


; clusion that there i is no jurisdiction F 
‘to review the subject orders under 
sec. LO5 of the Act. Elowever, we are — 
of the opinion that he was. in ‘error. 
when he granted. outright dismissal 


based upon such conclusion. because. 


_ the. preamble of the application for — 
review can be amended to cite sec- 
7 tions” 


108d) and . section — 108 


include: an- adversarial proesalig: in: ‘the = 


“Office of Hearings and. Appedls.. Compare 30. 
U:S8.C. Rae with 30 U.S.C. § 815. (1970). ~. 
- See CFR. 4.500(a) (1), 

| 4.500(c). ee 


_ £:500(a) (6), 


S ~ which provide the. statutory oasis 
: tor: jurisdiction. et 


| er We ture now to > this aoe 
‘of whether the Secretary. has dele- 


gi Buren sublonity teand p laved. the More specifically, ° with vagand't to ae : 


“Board of Mine Operations Appeals, : a 
subsec. (4) of sec. 4.1 of 48 se > 


a ministrative Law. Judges and the Shaies eu P ertinent part: 


~ Board of Mine Operations Appeals. 
oe cy comply: with his statutory: obliga- 
tion to make a record in the case at 
hand. The answer to this query turns © 
upon: the appropriate construction’ - 


responsibility upon the Office of 
Hearings and. Appeals by the hear- - 


ing and decision process ‘of its. Ad- 


of pertinent. delegation, and juris- 
dictional..regulations of the Secre- 


tary, namely, 43 CFR 4.1, 4.1(4), » 
4.500 (a) (6), 4.500(c). In constru- 
ing these.regulations with due re-- 

gard. for their literal language and 


| underlying. intent. and purposes, we 


_. -bear in mind that, in 43 CFR. 4. 505. 
<b), ‘the. Secretary has ee 


that: 


These rules shall be jiperalle: constr ued 
. fo secure: the just; prompt and inexpen- 
‘sive ‘determination .of all proceedings 
“consistent with adequate consideration of 


the issues: involved... 


‘Section 4,1 of 43. CFR reads i in i. 


relevant part. as: follows: 


oh The | ‘Office of ‘Bearings | “and. Appeals 
headed by a. Director, is an. authorized | 


r epresentative | of: the Secretary. for the 
. purpose of hearing 


: diction. ‘Of: the . “Department - 


hearings, and appeals and. other. review 

| [Footnote 

a omitted.] Principal . components. of. the’. 
‘Office include. (a). a ‘Hearings Division 
i. comprised of administrative law judges : 


‘functions: “Of - the ‘Secretary. 


_ DECISIONS’ OF. ‘THE ' ‘DEPARTMENT: OF THE INTERIOR 


‘the term: ‘ 
| clude’ the making of a “record,” | 
that term is used in section: 106 of | 
the Act. It is also plain. on the face | 
‘of the subject: application | for: ane He 
wiew that E Eastern is presenting. an + 
“appeal” ” to the ‘Secretary within x 
the meaning of 43 CFR 4.1 foran > 
administrative remedy with respect 
to allegedly. improper and unlawful’ 


. , considering and de-. 
; ‘termining, as: ‘fully: and finally as might 
the Secretary, ‘matters: within the juris- 

involving | 


2 182 LD. | 


ag are authorized a conduet eeheerites 


_ ‘in cases: required by law to be conducted © - 

ee me ee pursuant to'5 U.S:C.. sec. ‘554, ee and | 

| “OB ey Vt eae oo qhearings:<in | other..cases: arising under © 
5 ee “statutes and regulations of the Depart- 

ment * 

with administr ative jurisdiction and spe- 


cial procedural rules | eae a 


** * and (b) Appeals Boards * * 


, The Board performs finally 1 for ibe Des! 7 
“par tment the appellate and other review | 
‘functions of the. Secretary under the Fed- | 
eral Coal Mine ° Health and. ‘Safety Act 

of 1969 * * * ea 


At oral atwinent, MESA ae . 


us to construe the above-quoted pro-. 
visions to relate only to claims for - 
which there is specific statutory pro- 
yision.. See. 30 U.S.C. §§ 815, 819, 
820, 861 (1970). MESA. argued that. 
the Secretary neither authorized | 
nor intended that the Administra- 
‘tive Law J udg es or the Board have 
jurisdiction over anything more. 


We reject, MESA’s” position on 
both ‘scores; we believe such juris- 


diction was _ both authorized and 
intended... | 


With oe. to. ou the literal 
language authorizes, we construe 
‘review function” to in- 


a tty, 


: 392] ae 


| Act. hee we eran it a that the | 

- determination as to whether and 

-- what kind of public hearing should - 
be held. under sec. 103(d) falls 


ra 


_. within the regulatory phrase “* * * 
matters within the jurisdiction of, 
~ the Department, aavelying hear- . 


ings *. tot ‘. 2 7 


The contrary limiting construc- 
# tion of 43 CFR 4.1 pressed. upon us 
by MESA is in our view inconsist-- 
ent with the portions « of that regula-— : 
_ tion which. authorize the Adminis- 
_ trative Law Judges “* 
. duct hearings in cases. required by 
law to be conducted pursuant to 5 
 ULS.C. sec. 554 (1970), * * * and 
ae hearings in other CASES arising Une 
der statutes and regulations of the. 
Department.* * *2” and. contem-— 
plate ultimate review w by the Board. 
-. Inasmuch. as. all claims for adminis-~ 
. trative relief under the. Act. for 7 
' which there is specific statutory au- — 
compensation 
cases are required to be: resolved 

i _ only after. opportunity. for a hear- ee 


- thorization except _ 


- ing conducted pursuant to 5 U.S.C. 
5S. Bb4 (1970), the. italicized phrase ~ 
would be nearly meaningless. unless 

itis held to embrace cases, such as” 

_. . the one at bar, where the dimensions. | 
ae of a hearing, if any, are discretion- -. 

ary and need accord only with tra- 

. ditional notions of minimum admin’ 
istrative due process. See 30 US. Cc. 2 
- §§815(a), 819, 820, 861 (1970). 
"Farthermore, any lingering se- 


 mantical doubt as:to- the. ambit of : 
partment, : 


the: broad phrases “x # © matters 


within the jurisdiction: of the De- . - 
partment: involving hearings, ‘and 
appeals and es review functions. 
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: of the Secretary * 


* * to con- 


399 


hearings i mn other cases arising un- 


der. statutes and: reoulations of the 
“Department eotee a is. ios 
when one looks to the provisions OL = %. 
43 CFR 4.500(a) and 4, athe = — 


former reads as follows: - 


(a) The Board of Mine. Operations Ap: ¢ 
peals,, cunder. the: direction of a Board: .. 
Chairman. [Chief Administr ative J udgel, | 

is. authorized to exercise,. pursuant to reg: 
“ulations: published in. the’ 


GL): Applications for: review of ee 


; drawal orders; notices fixing a time for 
abatement of violations of mandatory. 
health or safety standards; discharge or 

| acts of discrimination for invoking rights. 
under the Act, and. entitlement of miners fee 


to compensation ; 


(2) Assessment of -cfvil penalties ea a 
violation, of. mandatory. health or safety. a 
standards or other provisions of the Act; aoe: 


(8). Applications for r_ temporary. relief “a 
in appropriate cases ¢ dn 
. (4) Petitions for. modification of man- at 
anton safety. standards ;. , wae 

(5) Appeals from orders and decisions _ 


es of administrative law. Judges; and | — 
(6). Al other appeals and review pro- a 
cedures cognizable By the Seoretary under 
| wie Act. {Italics added. i, oe 7 


The latter, states: 2 


(e). In the exercise of ‘ae. foregoing 


. functions the Board i is authorized tocause = 
investigations to De made, order hearings,’ += 
and issue ‘orders and notices as. deemed 
appropriate to secure. the Just. and prompt... 
- : determination of all. proceedings. Deci- ae 
sions of. the. Board’ on all. matters within 
its: Jadisdiction. shall be final for the Epes : 


A close reading of 43 3 OF R 4. 500 av 


(a) reveals that,in providing for: 
. our jurisdiction, the Secretary listed 


# ang sk . 


resolved ~ 


FEDERAL 
REGISTER, the authority of the Secre- = ° 
tary under the Federal. Coal Mine Health es 
| and Safety Act of. 1969 pertaining tO: 
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all the eae aa adit cn re- . 
lief for which there ‘is ‘specific: ex- 
pre ess statutory authorization. plus 
“ATL other ap- 
 péals and review procedures cogniz-. 
able by the. Secretary “whder the 


in ‘subsec. (a) (6): 


. Act.” When MESA advocated a 


- limited constr uction. of 43 CFR 4: Looe 
at oral argument. before the Board 
8 and was- confronted. with. ‘subsee.: 
. (a): (6) of 43 CER 4.500, it was un- 
~ able to suggest an interpretation of | 
.. that clause which would infuse it — 
with meaning and at the same time. ° 
exclude :the instant -case. Fn. our. 
opinion, that failure was due to the 


virtually inescapable — conclusion 


from the language of 43 CFR A, 500. 


(a) (6) alone. that 43. CER 4.1 was 


calculated to.cover claims for relief, « 
arising under the Act and suscepti- 


ble to administrative adjudication, 


~ but for which the Congr ess and the» 


Secretary provided. no... express, 


binding procedure or detailed stand: 


ards of review. Compare 30 U.S.C. 
8§ 820(a) and 861(c): 


deemed appropriate * * *” (Zéalics 


added) unless there were instances 
-- under the Act where such discretion’ 
could and should be exercised i inan . 
- adjudicative setting. Tt seems: to us 


that ‘the case at. hand is archetypi- 


cally one “of those. instances,. since | 
his reserved ‘powers. We. observe 
parenthetically that.such a case, in~ | 


sec. 103(d) by its very terms pro- 


2 vides for “investigation” and a clis- 


| DECISIONS OF THE DEPARTMENT OF. THE, INTERIOR 


with 30. 

US... § 818 (d). (1970). Subsec. (¢). 
- of 48° CFR 4.500 reinforces: this 
_-yiewpoint because there would have. 
_ been no need to. grant the Board : 
: discretion we * Foto cause investi-- 
gations to be made, order hearings, 
and “issue - orders and. notices. as. 


[82 LD. 


sac to. a * any oa or 2 


other occurrence relating to health — 

or safety i in a coal mine, *.* *” a 
escription which obviously applies. 

to orders issued under subsecs. (e) 


and (f). of sec. 103. 30 U. S: 0. §§ 813. 


(d) (e) and (£) (1970). 


Quite apart from oa ean be: 


gleaned | from the literal terms of | 


the above- ‘quoted regulations, we: 


must also, as indicated earlier, de- 
‘cline. acceptance of a limited con- 


struction of the review jurisdiction - 
of the Office of Hearings and Ap- 
peals under the Act because we be- 
lieve such construction to be in. 
manifest disharmony with the Sec~ 
retary’s intentions and purposes. 
The delegation of authority. to- 
the Office of Hearings and Appeals. 
of the Secretary’s review obliga- 
tions under the Act.is couched in. — 


the broadest conceivable language,. 


subject only to a reservation of su- 


.pervisory and any other. powers. | 
conferred by law. 48 CFR 4.5. The. 


very broadness of the jurisdictional 


- regulations analyzed above is indi- 


cative of the Secretary’s desire to 
institutionalize accomplishment, or 
any and all adjudicative tasks inci- 


dent to his statutory obligation to vs 
- provide administrative remedies in 
- mer itorious cases. and methods for: 
exhaustion of such remedies. to dis-: 
- gruutled. litigants. with standing. 
The language thus reveals an intent | 
to avoid invocation of his personal. 7 
og jurisdiction, | except. in extraordi- — 


nary cases calling for the exercise of 


392] ho 


-voking his personal. jnisiton, 


has never arisen. 


~The purposes. ‘for such a “broad’: 
_ delegation of authority are several. 
Fir st, given his. manifold respon-_ 
sibilities and finite energies, per-_ 
sonal consideration. of each and — 
every ¢ ‘appeal 1s physically impossi- 
ble. The. creation of the Office of 
Hearings and Appeals within the. 
Office of the: Secretary provided. a 
; mechanism for physical accomplish- 2 
ment of adjudicative tasks, includ-— 
ing the making of a record, while . 
ultimate supe Lory Saag ya, 


| retained. 


“Second, he Secretary was vail 
aware that enforcement errors were — 
a bound to occur and wished to assure 
himself that such errors would be. 
| discovered and remedied at the ad-. 
os ministrative level to the: extent al- 
lowable under the law. He must, 
| have known that a system separat- 1 
OSHD par: 15,367 (1970) : ‘Olineh- _ - 
‘field Coal Co., 3 IBMA 154, 81 1D. ; 
276, 1973-1974. OSHD par. 17,812 __ 
(1974) ; Eastern Associated Coal. 
—Corp., supra; Hastern Associated — 
Couk CGorp., 4 TBMA 298, 306, 82 
LD. 311, 1974-1975 OSHD: par.” 
separation of. functions 
~ serves the Secretary’s determina-— 
tion to provide both substantive and 
apparent impartial - adjudication. 


ing. enforcement and adjudicative 


_ functions and giving the opportun- 
ity for an adversarial ‘proceeding — 


has a. greater. tendency to flush such 


errors into the open than is the case 
7 where the enforcing ; agent ij 1s the sole 
ee judge of its own actions. 


| Thir d,. 


Such adjudication is essential for 
compliance with. the Seer etary’ s 
broad obligations to the. Congress, 


the federal courts, and the public 
alike, to make a genuine, open. ac~ 


counting for actions taken. in his 


name, where timely challenged by. 
someone aggrieved whu has stand- 


_ EASTERN: ASSOCIATED ‘COAL CORPORATION - 
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ing. “The: ‘Secretary. “must, ‘have - 
thought that a system of divided 


‘atithority’ would enable him to 


maintain public confidence in the - 


integrity of his administration of a 
the Act. | | 7 


We are of course copnizant ot the - 
possibility that separation of func- - 


tions can contribute to inconsistency . 


in the over all enforcement of the : 


Act, even though our decision in ad- | 
judicative matt ers prevents incon- 
sistency within the. Office of Hear- 


ings and Appeals and i is final for the ; 


‘Department. 43 CFR 4.1, 4, 4.(4); “ea 
wae 500(¢). In order to avoid realiza- © 


tion of such rest ults, we have not 


been hesitant to r eject invitations to 
~ extend ‘our jurisdiction and to in-" | 
terfere unduly in the sphere ofau- 
thority allocated to the Secretary’ oe 
MESA. See 
¢.g., Freeman Coal Mining Corp... 


enforcement arm, 


1 IBMA 1, 77 E.D. 149, 1971-1973. 


19 774. (1975). ‘However, weare of 


the: opinion that the case at hand _ 
does not fall within the class of — 


those just cited. Indeed, any conclu- 


‘sion otherwise would amount to‘an > 
abdication of our responsibility to- 
make final adjudicative decisions. 


for the Secretary. Moreover, it: 


would violate our obligation to con- af 
strue our. jurisdictional regulations: — 
generously so as to-avoid appegals to: 
federal courts which are expensive _ 


- and ee consuming on Geaeae cat 7 
| taxpayers alike and. where the re- 
sult is virtually foregone. 48 CFR 
: TRATIVE JUDGE: 


- 4.505(b).2 
| Consistent aa the eee of 
the pertinent regulations and the 


intent and purposes of the Secre- 


. tary, as we understand them, we are 
_ not prepared.to find. ‘an exception to 


our delegation of review authority 
in cases arising under the Act unless. 


~ such exception is. expressly made. 


No. such exception exists with re- 
spect to orders issued under section 
108, and \ we, therefore, conclude that. 

the J ‘udge erred in holding that he 

was without jurisdiction to hold a 
hearing, as appropriate, and render — 
an. initial decision in the case. at | 
ie oe tary to mean an order. issued. under 
se ~ section. 104 of the Act (43. CFR 

4, 506(d) y, the regulation. imple- | 


"WHEREFORE: sen to 2 peg this statutory pr ovision igs “* 
> ee 


_ authority delegated: to the Board by. 
_. the Secretary of. the. ‘Interior (43 - 
CFR 4. 1(4) )y the order of dismis-— 


: aces 43. OFR 4.1, 4.580. 
ORDER 


~ sal in the above- -captioned. docket IS 


= MANDED with instructions to dis- 
. miss without —— toa motion. 


| for leave to amend. 


iy Dee 


I CONCUR: 


Daveo- ee 
| Acting Directer,.» 


Office of H earings and Aneel : _ 
£e-O ficto M ember of the Bourd.. 


" ®As we indicated earlier, a reviewing court. | 
-. of appeals would undoubtedly remand to‘the ~~ : 

‘Secretary with instructions to make 4, record — 
«Which “would - probably mean ‘referral to. ‘thie’: 


, Petition To Reopen. - 


ice of oe and AppealE, 


: DECISIONS OF “DHE DepaRtMant or THE ‘INTERIOR | 


"DISSENTING OPINION = 
HOWARD J. SCHELLENBERG, i 
JR, ALTERNATE ADMINIS- - | 


“182 LD. 


| ” Baatiorn ecSciated, Coal Cor ; 
poration seeks review of an order 
issued by MESA pursuant to Sec- 
tion 108(f) of the Act. Such review. 
is sought. under the provisions. of 
section 105 (a) of the Act (30 U.S.C. 
§ 815 (a)) and 43 CFR 4.580, There 


-can be no dispute that the statutory te 
review provided: for in section 105 
(a) is. specifically limited to an 
or der issued pursuant to section 104... 


. Furthermore, since: the term 


“withdrawal order” as used in the a2 
| regulations i is defined by the Secre- _ 


: = limited to withdrawal orders issued — 
“under section 104, I find the Board 
limited by the. Secretary to review. | 
7 of only orders issued pursuant, to : _ 
VACATED ‘and the’ case IS RE-- ‘section 104 of the “Act, I find no 
other express. or implied power Im 
this Board to entertain. review of ~ 


- orders issued” pursuant to section 


103 (f) of the Act. I respectfully 


| ee | dissent. 
Acting C hief Administrative J udge. | 


pyes 7 oe ai Rey . 
r Alternate Administrative J udge. 


| “ESTATE OF KE-I-ZE oR 
JULIAN SANDOVAL 

4 BIA 115 cee ee 

"Decided August 18, 1905 ae 


ae ‘appicdnamces 


| Be es 


DENIED. 


_ 4 Indian Probate: + Rewpeings oe 
a - erally—875.0.. 


| A petition for the 1 reopening of: an Indian 
_ heirship- proceeding filed’ 12 ‘years after 
the Department had determined the heirs — 
- of: the Indian decedent. will. be. denied as. 


i untimely. 


- — 2. Tndian’ Probate: Reopening: ‘Gen- a 
| -evally—875.0 | 


% A request for a. “reopening “Asa” years. 
after. the expiration of the period allowed 
“will ‘be ‘denied: even where. ithe. request 
for reopening is made by one who was © 

_ not’ given: an- opportunity to be heard and . 

who would clearly be. entitled to the re- 

lief sought. if. his petition nad. been Hmely: | 
7 made. es: 


Indian: ‘probate proceedings “to “be ‘con- 


- eluded. within -some. reasonable: time’ in. 
Se order that the. property rights’ .of heirs. 

and | devisees: of: trust. allotments be 
ar stabilized. : ey | : 


Attorney for Chee Jc oe Sandoval, and 


ar Robert, Cardin of White. and A Candin, . 


for Bessie Sandoval, et al, 


AVE, JUDGE WILSON 


INTERI OR BOARD 6 OF 
INDIAN. APPEALS.” 


Tie above: entitled matter comes | 
_ before ‘this Board. ‘on a Recom- 7 
a ‘mended. Order on Petition for Re- 
opening . made. by. Administrative. 
Law. ‘Judge. Richard, B. Den LOR ‘ting ‘that ‘Julian Sandoval was, a 


7 Na 7H ]0, Census Number 12258, 


- Janusry : 28, “1975. 


ESTATE. -OF- KE- I-ZE- OR. JULIAN: SANDOVAL 
. 7 Adigwst 18, 1975 7 


oval,” 


“The: record ee an ee oo 


‘determining heirs was made in the 

estate of Kei: -Ze or J ilian. Sandoval S 
on February | 24, 1953, wherein Bes- ee 

- sie. ‘Sandoval, 


wife, and’ ‘twelve x 


childrén, Samntel Sandoval, Merrill 
Sandoval, Roger. Sandoval, Beulah — 
| Sot Kelly; Franklin: D: ‘Sandoval, % 
a4 Denny Sandoval, ‘Mabel ©. ‘Sand: — 
‘oval; Daniel Sandoval: Bert.Sand- 
oval, Betsy Sandoval, Nellie Sand- - 
and > ‘Benjamin. “Sandoval, - - 
hereinafter teferred to as respond- re 
ents, were found to be the veces a 
of the decedent. | 


On November 29, 197 2, Chee: J x : | 


Sandoval; hereinafter. eel to as - 
‘petitioner, through his . attorney, 


. B.. aida Prohate: Reopening Waiver Michael Celestre, filed a, ‘petition to 


-. -of Time Limitation—375.1 - 


_ reopen the estate ‘with the. Adminis- 
| lt: isin ‘the “publi interest ‘to. ‘require aS 


trative Law J udge. ne 
The petition was’ pay i! 


‘this Board by the Administrative 
‘Law. Judge on. December 11, 1972, . 
-with his recommendation that the © 
| _. estate be reopened. On October 17, — 
oe 1978, a Preliminary Procedural Or- — 
“Michael -eaenteé, der issued from this Board, condi- 
‘tionally reopening thé case. The 
‘hatter was then remanded to the — 
se _ Administrative Law J udge for fur- 


cana ee _ ther proceedings. | 
| OPINION ‘BY’. ADMINISTRA. , 


“The ‘petitioner on. Febinary’ a 


: ce ‘filed a petition for reopening, : 
copy whereof i is attached, p. 405 and — 
made a. part hereof, as directed by _ 

“thes said procedure al. order. aa <i 


Respondents i in answer to the pe, : 


ene on. May. Oe 1974,. denied. all - 
allegations set, forth. therein except 


for that: part of parag graph sf admit- 2 


404 DECISIONS 


The matter was: eons fee 


| hearing at Gallup, New Mexico, on” 
_ July 17, 1974) at. which. time peti- 


-tioner faa respondents appeared 


- with their attorneys and witnesses. | 

From the testimony taken at. the | 
hearing the. Administrative . Law 
Judge in his order of J anuary 28, 


1975 5, found as ‘follows: 2 


ae Petitioner Chee: Joe Sandoval! has 
_ established. convincingly. that he is a son | 


a of a decedent, Julian Sandoval. ~ 
- Petitioner was not remiss, or guilty 


“on Inches, for not: acting: sooner: in the _ 
anatter:of attempting to: reopen the estate 


of Jutian Sandoval. 


- The Judge: ccaieeg in his order | ‘had met the decedent in either 1938 


or. 1939 at the age of six or. seven 
. years appears questionable i in view — 
of the fact that.the decedent had — 
moved from Crown ‘Point some four. 7 
cor five. years before. Moreover, the — 
foregoing is in conflict: withthe 
petitioner’ Ss: testimony ‘ON cross-ex= 
amination that he had never met, the . | 
decedent and that he did not know . 


oy recommended : 


=I ‘recommend that the: above ‘entitled 
‘mat 


- Heirs. 


an be further recommend ‘that the -Orilet 
‘Determining Heirs aforesaid, of, Febru- 
ary 24, 1953, pe: modified and amended 


and corrected to. include petitioner ‘Chee 


Joe Saudoval as a:son:and heir and that - 


shares of issue of decedent vee occur 
ee at who. a ulian. Sandoval was. 


from the: foregoing, ‘the petitioner 


is not in. agreement with the findings could, add. es little i in ee of 


of the Administrative Law J ndge 7 


| accor dingly.. 


. The Bonita ie the eco ret 


as.set fort th above. 


The petitioner has failed to sub. | 
; stantiate his claim by clear and con-_ 
vincing: proof that he is a-son of the 
decedent. His claim is based. largely | 


on the uncorroborated testimony of 


bis mother, 1} Maggie Joe. Morgan ;' 
_ that she. and the decedent had es- 
tablished. relations: resulting i In the ; 


: birth of. the. petitioner on Septem- 
ber 5, 1932. ‘Her. testimony further 


indicated she continued to live with - 
leged -Pelationship had been estab- : 


| ‘decedent at least three Baia after 


OF THE ‘DEPARTMENT 


ter be ‘declared reopened to permit : 
modification: of. ‘the: ‘Order eee ine 


or THE INTERIOR - [82 LD: 


| thie petitioner’ S an This appears 3 
‘to be in direct conflict. with the de- 
-cedent’s. surviving spouse’s” “testi- | 
mony that she aad decedent left . 
Crown Point. as. early as 1934. 


~ Herbert .Cowboy’s testimony | in 
support of Mrs. Morgan’ s conten-. 7 


tion lacks any real or corroborative 
. effect. His testimony merely indi: 
cates he’'saw Mrs. Morgan and de- | 
-cedent at Crown Point on. some oc- » 
~~ casions:,. Mr. Cowboy's. testimony _ 
wholly fails to-establish cohabita- 
tion, .or for that. matter, even. the | 
maintenance. of a home. — 


‘The petitioner’s testimony’ that ie | 


Aside © | 


his claim. of | 
“At ‘most. the testimony given 3 in : 
A veer of the petitioner’s claim is” 


self-serving, fraught. with discrep- | 
ancles" regarding: critical time ele- — 
‘ments and uncorroborated. Clearly, | 


the petitioner has failed to establish 


the alleged Father-Son relationship 
~ by clear and convincing proof and 
the Board so finds. The burden: of 
doing SO. was incumbent upon the 
petitioner. oi 


Assuming’ argilando that the al- 


oo Fen io the waignt re ihe vidlerice, | 
‘the petitioner’s lack of diligence in — 
asserting his rights for some ten 

: lace in itself would be sufficient - 


and adequate reason. to. deny his 
Pa aA 


‘The Depecuiant has eerie 


ad hered to the rule of denying peti- 


_ tiers for reopening where petitions 


have not been timely filed. 


| {1}. A petition for the eee : 
. “of an’ Indian’ heirship proceeding 
* ee 12 years s after the Departinent | 


_ ‘dian decedent will be denied’: as an 7 
- timely. Estate of Aniie Red Horse 


Davis,: EA-1517, (March 16, 1966). 


tod. a request for a reopening — 


| filed years after the. expiration of 


- the period allowed will be denied 
even. where the request is made by 


one who was not given an ‘oppor- 
tunity to be heard and who would be 


clearly entitled. to the relief sought 
qf his petition had ‘been timely ae a’ 
| (Estate. of Jesse Swan, TA-1268 ee 
=. (April 28, 1966). oe — 

“the ° Depat tment. ore 


| ' Moreover, 
a lon ig adhersd to the policy of leav- 


Ing undisturbed indian. probate de- | 
- cisions of, long’ standing to avoid 
disrupting titles or’ creating clouds 


thereon. 


[3] Itisin the public j tenet to 
require Indian probate proceedings 


be concluded within some reason- 
able time in order that. property 
rights. of heirs and. devisees in in- 
~ dian allotments be stabilized. Estate 


‘af Hah- Tah-E- Yazea (Navajo Ale : 


oe petition for reopening’ the décision by the 
Gxaminer: of - Inheritance under. $8 cies . 
8 eosethy: alleges;.-. ; ase 


lottee No. 011868, Deceased), 2 


TIBIA 93, 80. LD. “109 ) (1978). To 


OF. KEE! OR JULIAN: SANDOVAL os 
_ “August 48, W975 oo 


I concur: 


- 405 ; 


hold. eee an of oe of ee : 
‘lotted lands. forever subject to chal-. 


lenge would not only constitute an. 


‘abuse, but would seriously erode the 
opr operty rights of those whose heir- 
ship’ in.-lands-- had - already - been 
determined. E’state of Samuel Pick- 
ROLE Ladin 1 TIBIA 168, 78 
LD. 825 (1971). é. | 


For the reasons... eréiniabove 


stated the petition. for reopening 
filed by Chee Joe Sandoval must ‘be © 
‘denied, notwith standing the Ad- a 
s. ‘plinigtrative: Law. 4} radge’ S ‘Tecom- , 

| mendation to the contrary. -: 


NOW, THEREFORE oe virtue — 


of the authority: delepated to the © 
Beard of Indian ‘Appeals by the — 
“Seeretary_ of the. Interior, 48 CFR 
41, the. Petition to Reopen. filed. by | 
Chee Joe Sandoval be, ‘and the saine 
3 a8 hereby DENIED." a 


“This | decision is final for. “the : 


| 0 ene 


“ Aumxanom EE Leen 
| Adminiserati Wve e Fudge. 7 


Nicene J: Sad AGH, 4 ee 
Administr ative J wdge. 


PETITION FOR REOPENING 
: | February 4s 1974 7 


CHEE J OF SANDOVAL, PETT- 


-TIONER, vs. EXAMINER OF 


. INHERITANCE,’ RESPOND- 


Petitioner, Chee. Joe Sandoval; ag his — 


fo 406 "DECISIONS “OF, THE. 
“1. That Mr. 


number - 12253; ‘and’ “Mrs. :-Maggie Joe 


_.Mor gan, census: number: SOlOe were, Nay- | 


ajo Indians. 


2. That on or ‘about. HD ecamber 5, 1981, , 
Mr. J ulian Sandoval and Mrs. Maggie Joe — 
*Morgan cohabited - together as ‘husband. 
and: wife. according to’ the. custom - and | 
- manner. of the Navajo Tribe. ‘The -peti-. - 
tioner, -eensus “number .10868A,; was: ‘the . 
issue of such ‘eohabitation, and was born. - 
on. September 5, 1932. A true and correct fc 
- after the hearing by the Examiner of In- 
‘heéritauee, AS. ‘stated: in: ‘petitioner’s. afii- 
-davit; marked Exhibit “C” and sneOmDe 


copy of petitioner’s census’ card is. at- 


tached. hereto, ° marked : Exhibit “AM, and: 
ee ‘incorporated by reference herein. 
8, That according: to 25 U.S. C.A. § 371, oe 
§ 5; 26 Stat. 795, petitioner for the pur: 
- ‘pose | of ‘determining ‘the heirs” ‘of Mr. 
2 ‘hearing and the failure of the Hxaminer 
“Of. Inheritance » to award petitioner his. 
_share’‘of Mr. “Julian Sandoval’s oe | 
aS stated in “CO”... 0. 


J ulian Sandoval for ‘the descent of land 


-Taust be deemed. the. legitimate issue. of . 


- Mr. Julian Sandoval: 


4, That Mr. J lian Sandoval died io 
testate on. August 80, 1952. ‘That Mr. 


‘Sandoval so died was recorded. by Mr. 


‘Edward 8. Stewart, Examiner. of Tnheri-- 

tance in an. Order Determining Heirs. A 7 
true and correct copy of said order is 
attached hereto, marked page 91. of: Ex-. x 
and pe age by referenge | 


“hibit “BY, | 
herein. 


By That an | Examiner of Inheritance, 
Mr, Edward 8. Stewart, was appointed 
‘by the ‘Secretary’ of the. Ynterior to. deter- _ 
‘mine the heirs .of said Hs ulian Sandoval. 
and determine their respective shares. of 


Mr.. Julian Sandoval’s estate. 


6. That Mr. J ulian” Sandoval had an 
| (213, 011392, — 
011389, 011381 and in the unalloted case 
OF piel Sandoval.. ) 
7 . That patents to said mliounents have : 
pon issued by the Seer etary of the: Inte- | 
rior in. the name. of the allotees. in: trust 
for the sole use and benefit of. the. al- 
lottees by virtue. of 25° U.S.C.A: § 348. | 
That. the’ Secretary of the Interior is. the 
trustee and the allottees are the-bene-  ~ 
. ficiaries. of said trust: That said trust has 
been: extended. by- the. order or the ean 


interest in allotments Nos. 


dent, of: the. United States.” 
8, ‘That notice of the eae to be: s held 
by the Examiner of Inheritance was: sent 


DEPARTMENT OF: THE INTERIOR 


Julian Sandoval, census 


[82 LD. me 


“to. several of the beneficiaries ot the trust : 
On: “February - 12; 1953; “page 104 of Ex- 


hibit ‘B”. However, notice was not sent. — pe 


. ta. petitioner at that. time and petitioner : 
had. no, notice ot the Hearing. to Deter-_ 


mine Heirs or Probate the Will. that was ~ 
: ‘held on ‘February 4, 1953 at the Phoenix 
Area Office, Phoenix, Arizona. Petitioner 


did not receive: constructive notice of the 
hearing because he. was-'in- the. Armed 
Forces. of the United States in France at © 
‘the time of his father’s death and until . 


rated by reference herein.- . 
BD That petitioner only recently. became 
aware. ‘of his failure to be notified of the 


10, That the Siperintehdent or other 
area field representative who. had juris- 
diction over Mr. Julian Sandoval’s estate . 
‘failed to adequately examine the records 
Of" the” Bureau of Indian Affairs. But. 
that if it is. found that an adequate ex- 
amination took. place then the Bureau of 
Indian Affairs failed to adequately keep : 


7 ‘those records. For ‘whichever the cause, 
“the. name and’ last. known “address of 


petitioner. was not’ forwarded | to the 


. ‘Hxaminer of Inlieritance as. one ‘of. the 
: presumptive: heirs | | 
. Julian | Sandoval. In not. doing. so. the’ 
: Superintendent or. other area field rep- | 
‘resentative ‘failed ‘to comply with the. 
na predecessor section of 43 CFR §4.210(b) . é 
3 ol (ii). 


of: ‘decedent, Mr: 


aie GES That by falling - send Aottee of: iia 


| Hearing to. Determine Heirs to petitioner, a 
the. Examiner ‘of. Inheritance failed to. . 
“comply with ‘the’ predecessor section of. 

43 CFR 4.211(b). A 


-°42: That: the Order Détermtning Heirs, | 


“page. 91 of Exhibit “B” in failing to rec- 
ognize. the share of petitioner’ violated 25 


U.S.C.A. § 871, § 5, 26..Stat. 795. a 
, 13. That because. petitioner _ lacked 


either actual or "constructive ‘notice of ee 


£02] . ESTATE. 


OF -KE-1-ZE:"OR. ‘JULIAN. SEN Devale 


A0Z 


| emest 18, 1975 


said Hehe. the: ‘Wxaminer ‘of pare 
tance failed to have ‘jurisdiction to ren- 
der-a valid. order under 25 U.S.C.Az § 872, 
Mullane v. Central: Hanover B: & T. Co., 
70.8. Ct. 652, 3839 US. 306, 941 Le Ed. (865 
(1950). | 


“Wherefore, eas prays nak the | 


decision of the Examiner of: Inheritance 
be set aside as without jurisdiction and 


the Examiner.of Inheritance reopen the ~ 


decision under 43 CFR 4. 242(h). ‘Peti- 
tioner then prays that another. hearing 
be. ordered to determine ‘the heirs of Mr. 
Julian Sandoval under 43 CFR oe et 
seq. 
. CHEE J OE SANDOVAL, 
_ Petitioner, 
411 Arno 8. EB. 
Albuquerque, New Mexico 


MiIcHAEL CELESTRE, 

LAWRENCE ©, MALIOK, 
Attorneys for Petitioner, 

Post Office Box 116 . 
Crownpoint, New Mexico 87313 


AFFIDAVITS | 


(1) , 
CHEE JOE SANDOVAL, PETITIONER, 


vs, EXAMINER OF INHERITANCE, 


RESPONDENT. STATE OF NEW MEX- 
ICO, COUNTY OF McKINLEY. 


CHEE JOE SANDOVAL, being first 
duly sworn, upon oath deposes and says: 
I first became aware that my father 
had died in 1962 at a Yei be cha Dance 
at Dalton Pass, New Mexico. In 1969 or 


1970 because of my contact with the Bu-— 


reau of Indian Affairs I asked the Census 
Office in Crownpoint to give me a copy of 
my father’s census, card. | 

When I saw the census card and dis- 
covered that my name was not. listed, I 
‘then asked to see my father’s ‘file but I 


was refused permission. I then contacted — 


DNA Legal Assistance. about. how to ob- 
_ tain copies of my father’s records at the 
Bureau of Indian Affairs, Through their 
assistance I obtained those records and 


§92-210-—7 en a 


igticed that my. father’s s iene. haa heen 
distributed to somé of the heirs. 


Only in 1972 did I become aware of 


the procedure for correcting: the mistake 
made in. the: ‘probate. ‘of my. father’s al- 
ee 


(S$). Cae Jor SaNpovar: 


SUBSCRIBED AND SWORN: to- be- — 


fore me oo 4th day of Tabanan 1974, 


“( s) Chr istina 1 Ellsworth, 
ON ovary Public. 


My Commission Bxpir es: 10-18-77. 


y 


MAGGIB J. MORGAN, being first duly - 


- sworn, upon oath deposes and says: 


- ‘That about a year prior to the birth of 
my son Chee Joe Sandoval, J ulian Sand- 


* oval and I began to live together as man 
and wife according to the Navajo cus- 
tom. We were living together in my house 


at Dalton Pass. 

Chee Joe Sandoval was born in 1932 
and was the son of Mr. Julian Sandoval. 
Julian Sandoval and I continued to live 
together for two more years. In about 
1984 Mr. Sandoval left my » home and 
began to live with another woman. 

About four months after Julian left 


‘me I went to the Chapter Officers in 


Crownpoint and asked them to help me 
make Julian Sandoval support his child. 


‘At the hearing held by the Chapter of- 


ficers Julian Sandoval agreed to support — 
his. son, Chee Joe Sandoval. 


Macern Morean. 


- SUBSCRIBED AND SWORN to before 
me this 4th day of February, 1974. 


+ (8) Christina Elsworth, 
_ Notary Public. 


. My Commission Bxpires 10-18-77. 


408 
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7 Petition for Extension of Time To 
File Notice of appeal 


‘DISMISSED. 


1, Lidia Pr shake: ipaeil Extension 
of Time for Filing—is0. 10 

That part of 43 CFR 4.22 (f) (1) that pre- 
cludes: extensions of time for filing no- 
tices. of appeal is jurisdictional from 
which there is no further administrative 
appeal or remedy. 


APPEARANCES: Robert T. Keel, 
Esq, for Petitioners Juanita Geikaun- 
‘mah Mannedate, Imogene Geikaun- 
mah Carter, and. Blossom Geikaunmah 
‘Dupoint. ° 


“OPINION BY ADMINISTRA- 
«TIVE JUDGE WILSON 


INTERIOR BOARD OF 
INDIAN APPEALS 


A. petition for extension of time 
to file notice of appeal has been filed 
in the .above-entitled matter by 
-Jaunita Geikaunmah Mannedate, 
Imogene Geikaunmah Carter, and 
- Blossom Geikaunmah Dupoint 


_ through. their attorney, Robert T. 


Keel. The petition, copy of which is 
attached, p..409: and made a.:part 
hereof, together with the probate 


‘on J uly 8, 1975, | 
The petition: is:in effect: an SS peal 
_ from a decision issued by Adminis- 


DECISIONS OF. THE. DEPARTMENT OF THE INTERIOR, 


“Decided Aine 20, 1976 


[82 I.D. 


trative Law Judge Jack M. Short 
denying a similar petition. for the - 
reason that 43 CFR 4. 22(f) (1) pre-_ 
cluded the granting of an extension 
of time for filing a notice of appeal. 


- The Judge in addition thereto, gave 
the Koen ‘grounds for Raia 
- denial: bare | 


Petitioners for the ‘extension ‘of time— 
to file a notice of appeal were among the 


petitioners for rehearing ; they were rep- 


resented ou their petition for rehearing 
by competent legal counsel; .and, that 
they had ample time to file a notice of | 
appeal before the decision denying their 
petition for rehearing became final. 


Regulations. regarding extensions 


of time for filing documents appear 
at 48 CER 4. 99,(£) (1). Pertment 


parts thereof provide: 


“The time for filing or serving any docu- 
ment may be extended by the Appeals 
Board or other officer before whom the 
proceeding is pending, except for. the time 
for filing a notice of appeal and except 
where such extension is contrary to law 
or regulation. (Italics supplied.) 

[1] Clearly, the italicized por- 
tion of the above- quoted regulation, 
supra, is jurisdictional from which 
there is no further administrative 
appeal or remedy. Accordingly, this 
Board acting for the Secretary un- 
der delegated authority in probate 


matters: is without jurisdiction to 


grant the petitioner’s s request and, 


therefore, the petition must be DIS- 
| MISOED. 


NOW; ‘THEREFORE, | - Slis 
of the’ ‘authority delegated to the 


record was, ‘yeceived’ by this Board | Board, oF Tadian’ Appeals. by the 


‘Secretary, of. the. ‘Interior, 43, ‘CFR 


‘4.1,.the., petition . for : -extension. of 
time for filing notice of appeal filed 


409] 


IN: ‘THE -MATTER ‘OF. ALABAMA BY-PRODUCTS: CORP. 


| 409 


(MAXINE MINE) 
August 25, 1975 


by the petitioners through their at- 
_torney be and the same is hereby 
DISMISSED. | 

This decision is final for the De- 
partment. | 


“Armxanper H. Witson, 
Es dnunistrative Judge. 


es CONCUR: 


Miron, J. Sinead 
| Administrative Judge. 


In the Estate of GBHI-KAUN-MAH 
_ (BERT), IP TU 42P 73 

- Deceased Kiowa Allottee No. 2571. IP TU 
152P 75 


wanioeas EXTENSION OF TIME 
TO FILE NOTION OF APPEAL 


. Comes now Robert T. Keel, counsel 

for Juanita. Geikaunmah Mannedate, 
Imogene Geikaunmah Carter, and Blos- 
som Geikaunmah Dupoint, interested 
parties, and requests the Board of Indian 
Appeals. for an extension of time in which 
to file a Notice of Appeal in the above- 
entitled cause and in support of said Pe- 
tition states: 

1. That petitioners changea aeiees 
and were not aware that the decision be- 
came final on June 3, 1975. 

. 2. That counsel did not receive the file 
in his office until June 3, 1975, the date 
the decision became final, and that he was 
out of thé State all of that week and had 
no opportunity to see the. file until he re- 


turned to his office on June 9, 1975, and 


did not have the opportunity to file a 
: timely Notice of Appeal ; 

-. & That’ counsel believes the above in- 
terested parties have: een: evidence 
_ for an appeal... : 


4, That a Petition for “Uxtension of 


Time w was denied me the Honorable ae ack 


‘after. participate. 
.arises after the operator has perfected — 
‘service .of . the. application for. review | 


M. Short, Administrative Law Judge on 
July 2, 1975. oe 

- WHEREFORE, Robert T. Keel, coun- 
sel for Juanita Geikaunmah Mammedaty, — 
Imogene Geikaunmah Carter, and Blos- 


som Geikaunmah Dupoint, interested par- | 
. ties, requests the Board. of Indian Appeals 


for an extension of time in which to file 


‘an appeal in the above-entitled cause. _ 


Dated this 10th day of July, 1975. 


eo Rosert T. ‘KEEL, sees 
. 1607 First National. Center, 
Oklahoma City, Oklahoma 78102 


_ 232-8419 
IN THE MATTER OF ALABAMA 


BY-PRODUCTS CORPORATION 
(MAXINE MINE) 


+8 IBMA 100. 


Decided August 2, 1975 


Applications for Review. 


1. Federal Coal Mine Health and 


Safety Act of 1969: Review of Notices 
and Orders: Notice and Service | 


Pursuant to section 105(a) of the Act, 
30 U.S.C. § 815(a) (1970), and 380 CFR 
81.5, an operator is obliged to serve an 
application for review on the appropriate 
representative of miners at the address 
listed in the valid, existing certificate of 
representation. 


2. Federal Coal Mine Health and 
‘Safety Act of 1969: Parties: Failure | 


To Participate 


The obligation of a cela of 


‘miners to file a responsive pleading un- 


der 43 CFR 4.507(c), in order to there- 
in. the -proceeding, 


upon such representative. _ 


440° 


APPEARANCES: J. Fred McDuff, 
Esq., F. J. Gale, III, Esq., for appellee, 


. Alabama By-Products Corp. ; Steven B. 


Jacobson, Esq., for appellant, United 
pate Workers. of America. = 


| MEMORANDUIt OPINION” 
AND ORDER | | 


INTERIOR BOARD OF MINE 
OPERATI ONS APPEALS. 


By iistion. filed May 28, 197. 5, 
Alabama, By-Products Corporation 
(Alabama) seeks dismissal of the 
above-captioned appeal on the 
grounds that appellant United 
Mine Workers of America 
(UMWA) failed to file an answer, 


as required under 48 CFR 4.507(c), ~ 


and did not otherwise participate in 
the subject review proceedings be- 


fore Administrative Law Judge 


George H. Painter. See Old Ben 
~~ §12-522 City Federal Building 


Coal Corp., 4 IBMA 104, 82 LD. 
160, 1974-1975 OSHD par. 19,511 


(1975) and Old Ben Goat Oo. 5 


 IBMA 19, 82 LD. 355, 1975-1976 


 OSHD par. 19,870 (1975). For the 


reasons set forth below, we conclude 


that Alabama. failed to perfect ser ve 


ice upon the UMWA and that ac- 
cordingly the Union cannot be 
penalized for failure to file an an- 
swer or other failures to partici- 
pate. Therefore, the motion to. dis- 
miss will be denied. We have-also 


decided that it would be more ap- 


‘propriate in the circumstances: to 
~vacate the decision below and re- 
mand the case so that the Union can 
present its argument to Judge 


Painter whose decision i is here un- : 
sive pleading to the subject applica- 


der attack, 


DECISIONS OF: THE . DEPARTMENT. 


OF THE. INTERIOR [82 LD. 
pie and Factual 
Fe Background — 


“The ae ect proceedings a arise > out 
of two related applications. for re- 
view filed by. Alabama on Novem- 


ber 18 and 25, 1974, respectively. 


30 U.S.C. § 815 (1970). By these 
applications, Alabama challenged 
the validity of-a-notice of violation 
and two related orders of with-— 
drawal which had been issued pur- 
suant to section 104(c)(1) of the 


Federal Coal Mine Health and. 
. Safety Act of 1969. 30 U.S. C. “8 S14 


(c) (1) (1970). 


A certificate of service was. ap- 


pended to each application and re- 


cited that service by certified mail 
with return-receipt requested had 


been made on the following: 


Sam Littlefield, Pr esident | 
District 20 | | 
United Mine Workers of America — 


Birmingham, Alabama 85208 


Cecil Nolan, President 

Local 9984 

United Mine Wovkes. of America ; 
Post Office Box 942 . 
Jasper, Alabama 35541 


‘The record reveals that the return 
‘receipts were never filed with the — 


Hearings Division, as is required 


under 48 CFR 4.509(d). 


Separate -evidentiary . hearings 


were held by Judge Painter on— 
‘February 18, 1975. ‘Two months _ 
later, on April 18, 197 5, he handed 


down a consolidated decision with | 


-respect: to the ‘subject dockets in 


which he vacated the disputed no- 


tice and related withdrawal orders. 


The UMWA did not file a respon- 


SS hoot ds 


Bs ‘THE. ‘MATTER. OF ALABAMA BY-PRODUCTS. ‘coRP. 
| > QMAXINE MINE) : 


ey Shum 


August 25, 1975 a is 2a.8 


| : | ‘tions’ for 3 review. “Neither: aia ‘the: : 
re Union’ ‘participate at any other’ 
Stage of the: proceedings | before 


J udge Painter. 

_ Following service of the decision 
below ‘at ‘its national headquarters 
in Washington, ‘D.G., the UMWA 
filed:a, notice of appeal with the 
Board. 43 CFR 4.600. ae 


"On May 28, 1975, Alabama ae 


~ for disntissal. AB - ‘CFR 4.510; The 


_UMWA filed a statement in opposi-— 


_ tion. thereto on “May 30; 1975. ‘Sub- 
‘sequently, on June 9, 197 5, Alabama 


. Tesponded to the Union’ Ss ‘statement. 7 
. Thereafter, having received. per- 


‘mission - of: the Board, ‘the’ Union 


filed a. ‘statement in eae to 


“Alabsima’s June? response. : 
_ By order dated oo 4 1978, 


vii 


= on Ajabama’s s motion to dismis Ss ae 
| further order of the Board. 


ee ssuue tia | ae 
“Whether? ‘Alabama, By-Products 
‘subject applications for review. on 
the representative: of miners at. the 
subjec ect mine. | | ee 
Discussion a. | 


ls: indicated’ earlier, ' service 


- ‘of the Applications for review was 


neg 1 There. is. no provision in: our. procedural — 
“regulations for. a response to A. statement in 


. opposition to. a. motion, and. . - Alabama filed 


. : its. response. without’ ‘permission of the Board. 
if See. 43 CFR 4, 510... We. are. considering | the | 
ac 2 a contents of this response , because the. UMWA 

: has. had . “an. ‘opportunity . to . file » Bh “further ce 


a statement | and. the. Union, has psnterposed., no 
objection, ; . 


592-210-154 | 


‘made’ on two ificlal of f the UMWA ‘e 
‘local whose members are employed 


atthe subject mine. Alabama, con- 


tends that such ‘service’ complied 
‘with ‘its statutory and: regulatory. 


obligation to serve a copy of an ap- 
‘plication for review on the repre- 


sentative of miners ati the subject - 
-mnine. 30 U.S.C. § 815:(a) (1970). 48 


CFR 4.530(d). Alabama further 


| contends | in’ substance that, upon — 
such: service, the jurisdiction. of the 
‘Hearings Division of the Office of 
Hearings and Appeals. attached and 


that the. Union - Was thereupon. un- 


der. an. obligation to. partici pate, in. = 
order to retain its statutory. status me 


to “present. information.’ ” Id. - 2.5 
By way. of response, the UMWA. 


ata points out that, under 30. CEFR 81, a | 


* UMW x ie “hol dt ‘briefin e Bae ihe : 81.6, it. filed. & certificate. of repre: 


 ‘Imerits in abeyance pending ‘a ruling 


sentation, a copy of,'which was — 


‘ ger'ved-on. src which lists the _ 
~ following address: Be, ty oS 


‘UNITED MINE: WORKERS OF: Bes 


AMERICA... 


900 15th. Street, N Ww. 
Washington, D. C. 20005 ° 


| Corporation perfected : service of the — ‘The Uni on admits that service, ‘was 


had. on the. two local officials named 


above, but. argues that, in ‘order. to 

perfect such service, Alabama was 

oblig ated to. serve any application 
for. review with respect to the sub- 

ject mine: at the- address of the na- 
tional headquarters. listed on the 
ie certificate of representation. The 
| ‘Union 3 maintains. in. substance that: , 

| inasmuch aS service was never so. 

perfected, it was. not obligated. tor. 
participate and its appeal from the — 

- Gecision below cannot be. dismissed es 
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sae ons scsonnt of | any "deliberate dad . 


: pone failure.to do so. 


The Certificate. of eee 


tion, a, copy of which 1 is attached. as 
an appendix to this opinion, y: 418 


is composed of two parts, the upper — 


~ portion. being © labeled “CER- 


oe TIFICATE OF REPRESENTA- 
_ TION” and the lower: part being 

7 headed. “GENERAL INF ORMA- | 

, TION. » The former is addr essed to. 
— the DIRECTOR, MINING EN-| 
SAFETY 
| (MESA), 
comes from the UMW A at its na+ 


‘FORCEMENT. AND. 
: ADMINISTRATION | 


tional headquarters ; in Washington, 


D.C. and is notarized. The latter, 
upon which Alabama relies, advises 
MESA: that if it needs to contact. 

_ the Union on a matter related to the 


‘subj. ect mine, it should do so by com- 
municating with the local safety 


coordinator at his listed address or 


prone number. 


- Jn our opinion, a reasonab! @ ‘ead - 
7 ing of this. disputed. document ig 
_ that service. of: an. application for 

_ review concerning the subject mine 


~ must be had on the UMWA at the 


: listed. address of. its national head- ; 


| quarters: in, ‘Washington, D.C. 30 


CFR 81.2 and 81.5. The portion 1 
labeled “GENERAL INFORMA- _ 
_ . TION” is obviously extrinsic to the 


? certificate inasmuch as. the notariza- 
tion appears in between the two. In 
addition, the 


: Finally, even if it’ were reasonable 


es “to! construe the “GENERAL IN- : 


: FORMATION” section to be a part 
of the crane; Alabama i ig har dly 


OF THE: DEPARTMENT: OF THE INTERIOR Re 


| “GENERAL: IN. 
FORMATION” ‘section is appar- 
ently intended for and addressed:to ‘ 
- MESA rather™ than the operator. 


in & Boeiion to nely upon it because - | 


it served. the subject applications. 


for review on persons at, addresses _ 
which do not appear on. rthe disputed on 
document. 


The major purpose of a veeriificsts Ae 


of representation is to place any in- 
terested. person on notice of. the 
name and. address of. the duly au- 
thorized representative of miners, at 
‘the named mine. That such is the - 
purpose. becomes readily. apparent 


from the regulations requiring that 


a copy of such a certificate be kept 
by. MESA in an open, public file, 30 


CFR 81.2 »(b)., : and that such a copy 


also be posted by: the operator on the. 
mine bulletin board, 80 CFR 81.3. 
Consistent with the. principal pur- . 


pose of certificates of ‘representa- 


tion, we -are inclined. to” construe 
them strictly. Where the representa- 
tive of miners is entitled to receive 
notice in order to exercise its rights 


under the Act, as. in the case at 


hand, such ‘notice must be served 
upon. the. person or organization 
named, at the.address listed, in the 
valid, existing certificate on file. We 
hold that. such service was not ac- 


complished by Alabama on, the 
Union 1 inthis case. | 
ear Inasmuch as the UMWA was at 


—hever properly served with the sub- 


ject applications for review, juris- _ 


diction to render a decision conelu- a 
sive-of the UMW A’s rights did not 
Lrcoaed erie’ the Union. "was . | 


_ 8 Tn’ view of the tact that the UMWA has : . 


appealed, to’ the Board from the decision 


below, we are of the opinion that the Union» 


has voluntarily ° ‘submitted. to the jurisdiction - : 
“of the. Office of: Hearings and Appeals in this. 


case. Consequently, . ic? is. “unnecessary — for 


Alabama to perfect. service cours ae ae 
of this opinion, : 


‘(82-LD. | 


_ aN. THE, “MATTER OF. ALABAMA. BY-PRODUCTS CORP, 
“s ~~ (MAXINE, MINE) 


Auge ust a 0, 19 79. 4 one | . gos a ee . 


oe uadexn no. > preseut duty, io participite 
and cannot now be dismissed for“ 
having failed todo so aan iC 
Cf. 43: ‘CFR 4.507 (c), Old Ben Coal. 


Corp., supra, 4 IBMA 108-110... 
. Although we are thus, denying 


Alabama’ s.motion. to dismiss for the | 


reasons stated above, . we. neverthe- 


less are not willing at this time to. 
| consider. the UMWA’s assignments one 
of error because such assignments 
are based upon. contentions: which 
-. the Union did not personally pre= a 
sent to J udge Painter. Although we : 
| intimate. no Views. with respect. Tomes 
the merits, it may be that the Union © 
can. persuade the J udge to change 
~ hismind and should have the oppor-. 


tunity to do so. More importantly, 
| we. believe that our appellate func- 
tion would be more rationally, exer- 


__ cised, should it be necessary, if. we 
were to have the benefit of Judge se: 
Painter’s' views: with os ig LS ‘the | 


‘Union’ S. claims. cat os 


ORDER» 


| _WHEREF ORE, ee to the - a 
7 ene delegated to.the Board aa - a : 
the Secretary of the Interior (43.0. 00° 


CFR 41(4)), IF IS HEREBY 
ORDERED that the subject motion 


_ sion below in the above- captioned 
. dockets IS VACATED, and the 
ease IS REMANDED for: further 


consideration not. inconsistent with. oF 


‘the foregoing opinion. aS oa 


ere Doan,’ 


Chief Administrative: Sudge. aa 


: | Rovi J. Scumiimyemre, JR, 
re | Administrative J udge. 


eae cae . , in S. ae 


-AveENDrE: "TO OPINION: BY. .Crmr | 


| ApMowistRativi . UDGE: Doanny: 6 nae 
“IBMA’ 100° ef 


CERTI FI OAT TE OF 
REPRESEN N TA LI ON. 


a ‘DIRECTOR, “MINING. ENEORCR- - 


MENT... AND. SAFETY, ADMINIS- 

TRATION | (BUREAU: OF. MINES), 
Department: of ..the Interior, Wash- 

ington, D. C. 20240 ee 


“Bion: UNITED MINE WORKERS. ‘or. 


“AMERICA, 900° 15th: Street; NW, | 
~ Washington, D. G. 20005 se 


ta ‘accovdande ‘with ‘the: ‘procedures’ for a 


: identification of representatives ofminers 
at mines under the Federal Coal Mine 
Health and Safety Act of 1969,. ‘this is 0 
to advise that the United Mine Workers 
of. America, which. is: ‘the | collective - Dbar- 
_ gaining representative for all the classi- 
‘fied employees at the following ming, ‘is. - 
the . ‘authorized . representative: of” the. | 


minérs at. the mine: eS ae 
: - "Maxine. Mine: 


Name - Mine or Facility ee 


Rt. 1, Quinton, Ala. 35130, 

Dy ae, ode Address of Mine 

Alabama a By-Products Corporation Ne 

a N ame of-¢ Coat Company 
 01-09322"" 


Bureau of Min ines T dentification No 6. 


A copy of this Certificate of Representa- j 


‘tion has been served: ‘upon: the s Operator ‘of. : 


‘to dismiss IS DENIED, the deci- 


the above mine. oe Ae 


c _Seonemnson ISOONTS en 5 


2 (Be ; ast vet ox ere 


 * JOHN s. eee ee 
_ Executive: Safety Directie, ae 
United: Mine Workers of America 


| Subscribed and sworn to before me this | é 
: ‘Ast day. of March, lova. a cee 2 ee 
8) | ee 


ey 


‘Ouida: Jes ‘Brandon: ae 
i Notary Public. | 


My commission, n exes Feb, 21, 976. i 


fy nS es 
preg te nt eee 
eae tbo Me ta 


\ 


Se 


GEN. NORAD. I rN F ORM A TI on 


phe: mine. ‘Listed above is’ ‘Jooated: in. Dis- 
trict: #20 of the: United Mine Workers. 
of America.. Should the Mining. ‘Enforce- | 
ment. and Safety. Administration need to 
- eontact: the union, on: any. matter. concern- 
 jrg the. mine,, please. refer all communica- 
tions to ‘Howard: “Ce ‘Hillhouse who holds | 
the: ‘following: position within the union - 
“and: who" ‘ean be ‘reached at: the adios 


and: phone number listed below > 
Position’: ‘Safety: Coordinator, 


~ Address : “211. ‘Acton’ shea Birming- 


“ham, Ala. 35209. 


. Phone No.: : Home ST1-8649. Office 822- 


0886. 


q- a io “ ‘ . 


hy { 


UNITED STATES, v. CTHERESA B, 
ROBINSON . 


“at BLA: 303 


mae “Decided August. 265, 1995 


“Appesl - ce deci of ‘Administra: 


Aive Law Judge John BR. Rampton, tis ° 


declaring contestee’ Ss: ‘Howard placer 


meus elaim void. 


“Affirmed, : - WE 


Ric “Administiative Procedure: Burden 


of ‘Proof—Mining Claims: Contests— - 
‘Discovery: Gener- 


‘Mining. Claims: 
ally—Mining Claims: Tooatahility of 
‘Miner al: Generally. as 


-When. the Government contest: a | mining | 
claim and establishes. a prima. facie. Case 
- that contestee has not made a discovery 
—. of a ‘locaitable Tiineral deposit, ‘the burden 
devolves on contestee to establish. ‘by a. 


_ Dreponderante, of" the evidence - that the 


elaim ‘has been. validated by. the discovery : 


ot. a. locatable mineral deposit... 


2 Administrative Procedure: Burden ¥ 
EOL Pront— Mining Claims: Discovery: 


“Marketability: - 


A bog. iron. ore ‘deposit does not meet ¢ the 
indent man—marketability test’ where 


"DECISIONS: ‘OF THE, ‘DEPARTMENT ’ ‘OF ‘THE! INTERIOR 


[82° tp. . 


the: ‘evidence show ‘that enntestes , eouid’™ 
, - Galy develop’ the’ iron. deposit ‘for sale for 
| metallurgical | ‘uses after further: -explora- _ 
~ ‘tion to ‘establish a higher grade or:greater 
tonnage: of. ore,. Or upon future: favorable’ 
| developments. in ‘the.’ iron: ore: ‘market. 


| 3. Mining Claims: ‘Determination: of e 
| “Validity—Mining Claims: ‘Discovery: 
" Generally—Mining Claims! ‘Locatabil- ~ 
- ‘ity of Mineral: Generally 


. Marketability of mineral material is : not * 
on the sole test. of ‘the validity’ of’ a mining 


ones 


‘claim. ‘Profitable: sales: of mineral: mate- 
vial for non-validating: uses ‘Cannot be — 


< “used: | in’ ‘deter mining the ‘validity of a min- 
dng claim; the, claimant, must. meet the 


prudent man—marketability test in a 
market ‘for. whith ‘the material is locat- 


“able. 7 ee 


_ 4, ‘Mining: ‘Claims: ‘Determination cof 


Validity-—Mining | Claims: Locatabil- 
ity.-of.: _ Mineral: _Generally—Mining 
Claims: Specitic.. Mineral. ‘Involved: 
Bog; Iron. Ore... , Be Pe 


‘Bog: ron: ore;used as. a “soil eenditione: 


or; Soil ‘amendment, | is- not: a’. locatable 
mineral deposit in the absence. of a show- 
ing that it meets the test of United States 
v. Bunkowski, 5 IBLA 102, 113-16, 79-I.D. 
48, 4849 (1972), 4.0.5 it is found to be not 
just a physical amendment to the soil 


‘put a chemical amendment. which alters 


‘and improves: ‘Soil- or plant chemistry. 


5, Administrative “Procedure: 7 Hear- is 


_ings—Regulations:. Generally—Rules 


of | ‘Practice: Appeals: - Discovery— 


‘Rules. of ‘Practice: Evidence—Rules ; 
Of Practice: ‘Witnesses - 


bes motion. for remand of a. mining. claim beet 
contest for further hearing onthe grounds 
of prejudicial. ‘Surprise, based. upon Goy- 
ernment counsel’s. failure. to supplement 
interrogatory answers. listing witnesses: Pes 
_ and exhibits: as: ordered in lieu of pre- | 
hearing ‘conférence, will be denied where 
 contestee’s counsel.ignored repeated offers 
of continuance made, at various. Stages 

e the ehearing.” a Palen é 


ae aa 


- United “States” v ‘Ridin drive “(On 
s Rehearing), 57] 1 D. 588 om © over- a 
. ruled in part. : | 


APPEARANCES: Charles a meal : 
-— Esq., and Richard W. Arnold, Esq., of _ 
‘Traylor, Palo, Cowan & Arnold, Grand 

~~ Junction, » 


Colorado, . for appellant; 


Rogers N. ‘Robinson, Esq.’ (at hearing ys 


a INTERIOR ‘BOARD or LAND 


cs doclucod: 


Richard -L. ‘Fowler, Esq. and A, 
Walter Wise, Esq. (on appeal), Office 

‘of the General Counsel, United States . 
| ~ Department of Agriculture, Denver; x 
= Colorado, for respondent. 7 


a OPINION. BY ADMINISTRA- 


TIVE JUDGE FISHMAN 


APPEALS — 


| valid ‘because: 


"d No-valuable miner al deposit? tid 
oe Been: discovered within the limits of a 
: the claim. aa A ee gee a 
2b The 3 iron - 6xide within’ the linn: , 
: ts of said mining’ claim is a-com-. 


| * ‘mon variety. material. 


oo [1]: Tn ordér: to haive i a a alia: main- ‘eo 
} 7 : ing claim, the mining élainiant must 
ce. show, that he has made a a “discovery”, | 


STATES. Dy, ‘THERESA. B. ROBINSON. - ae 
August 25, 1975 : ees ie 


ten oar (concurring — 7 


-Phistega: Be. “Robinss a eo ae States v. Bunkowski, 5: TBLA. 102, .: 


ae ‘pealed from the December 5, 1974, 
- decision’ of Administrative Law 
Judge John R. Rampton, Jr, which 
| yoid . Mrs. Robinson’ S- 
- ~Howard placer mining claim; lo- 
3 cated jin. section. ai, aT 49N,, Re 8 
—OW.; N.M.P.M., in ‘Uncompahgre 
: National, Rorest: Colorado. . SS a 
The contest began with the filing — 
of a contest, complaint on behalf of | 
the Forest. Service, Department of | 
Agriculture, | which alleged that the — 


Howard placer’ mining claim was s in- a3 
oe oe mining claim, ‘it. bears only’ the burden 


‘of! going forward. with. sufficient: evidence 


6 AB 


of a ““yaluable Wainerads deposit.” a To “ees 
show a discovery, the.claimant must) 
ie ‘show that he ‘thas: found minerals i in 

| a such quantity: ‘and’ ‘quality. ¢ as en: - 
gender the belief that: ae 


Co ee: a person’ ‘of ‘ordinary prudence E 
would pe justified -in the further: expen: 


diture of -his' labor and means, with: a 
reasonable prospect of. SUCCESS, ‘In: develop: 
ing a. valuable mine * ee 


Castle v. Womble,. 19 LD; 455, 4ST sid 
(1894), approved in. Chirteman- 5 ee 
Miller, 197-U.S. 318, 822 (1905). To. a 
sis show: a. “valuable: ‘miner ‘al deposit”? < 
the claimant: must. show thatthe de-  _ 
: _ posit, at issue is. locatable under. the | 
mining law,. 30:U.S8.C. $22 et segs 

(1970). Sée United ‘States v.. Bie> 

nick, 14. IBLA® 290,. 297. (1974). - 
Onited. 


opinion) ; 5 


79 .D. 48 (1972); United States vy. 

Mattey, 67. I.D.. 63,. 65. (1960) ; .. 
United States v: Black; 64 T.D;-938,0 5° 
96 (1957) ; Gray Trust Oo. (On fe 
; hearing) , 47 LD. 18. (1919); ‘Hol- 
man Vv. State of Utah, 41 LD. 314° 
(1912). Of United: States ve Toole, — . 
- 24 By Supp: 440 (D. Mont. 1963)... 
In Foster v. Seaton, 271 F.2d:836, 0 
838. (D.C. ‘Cir- 1959), the: ineutit: 7 


Court ‘approved:t the: o:Departmenta ; 


: rule that: 


ak iw ihen, tne ovenhnient contests 


to establish: a prima facie case, and. that 


the burden. ‘then ‘Shifts to ‘the claimant 
to. show: ‘by: a: ‘preponderance “of: the: evi- 
‘dence. that ‘his claim: is: ‘valid. Law 
This. standard: ‘of proof. is: applic: Fs 
os ‘ble to both 3 issues ‘of fact: raised: on 

appeals in ‘essence it: envisages that oe 
after: contestant: haseniade: a ‘prima os 
facie sora contestee e bears the risk of oe 


6 


ae ‘ponpersuasion,‘ 4G. ithe ultimate bur- 


den, of proof. jc.) 6s, 


| fWith -her: a answer oo the ; 
contest complaint. denying, the : ‘ins 
validity of. the, claim, ‘Theresa: B. 
: “Robinson, (contestee) through coun-" 
sel. moved for.a prehearing confer- : 
~ ence-in the case after an opportunity, 
for full: discovery. After. Judge 
Dalby, since retired, set the case for. 
-. hearing, contestee renewed. the mo- 
tion: for . a prehearing conference. 
: Judge 
_. Dalby denied. ‘the: request for pre-, 
hearing conference;.-and - ordered — 


= ‘After - some ‘continuances, 


contestant: to. respond to. any. inter- 


rogatories. ‘contestee |: might file. ‘In | 


Tet of a: prehearing conference, : 2 


On. ‘November..2; 1972, contestee 


= filed: interrogatories adines in. rele-~ 


 -want- part: (Ly: whether contestant 
-eontended that the claim was.1m~ — 


properly located ;.(2) if contestant 
_ contended that a diseovery pit did 
not exist.on the claim; (3) whether 


contestant contended. that the iron 


onthe claim did: net. have commer- 
cial value; (4). by what theory con- 
~ testant maintained: that the claim 
chad “no valuable mineral deposit ;” 

45) by’ what: ‘theory contestant 
maintained: the: iron: was. a common 


7 variety material; and (6) .by. what 

witnesses and, documents. did. con- 
- stestant intend t to prove any or all of 
“the issues' set’ out in: ‘the: complaint 


nd: the interrogatories. ee ae 
si _Contestant’s s. response to: the first 
; sitbj ect. of the: interrogatories was to 


nove to, amend the:.complaint: to: 

ie charge, in. addition,. “The: claim. js 
. not, : Aistinetly:: marked: : on:.,. the 
Big ground. 80: that: its: boundaries. can, 


. ey. 2 St cem ot st ; Fee ag hat: ar 4, . Me eeeee ths, 1 art 
Pie oes A Ba! “f eee Stet H rgd Realy Fa ge whet oe Thee wt ae 
: eee ERS gia d hs 2 ing epee Shortt ain ean 
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| readily. be: ee " Ther motion was: 
| granted. Contestant: also answered : | 
that it did not contend there. was no 
; discovery pit; that the meaning of 
—“commercial., value”. “was. unclear; 


that the material on the claim did’ 


not. fall within. the “well-defined 
Ineaning [of. valuable mineral. de- 
posit]. under the maining law,” and . 
‘it could not. be mined, milled. and 
sold for.a, reasonable return; and 
that the material’ was. common 
within. the. ‘meaning of the Act of 
July. 93, 1955; 30 U.S.C. § 611 
(197% 0). The only witness listed by 
contestant was A. F. Wein, Jr.,.a 


Forest Service mineral examiner. 
About, the same. time, contestant 
requested a postponement of the | 


hearing because of the unavailabil- — 
ity of a witness other: than: Mr. | 


Klein. The. hearing: was. re-sched- 


-uled with .contestee’s consent, but 


the record does not disclose. whether 


~ contestee understood..that’ the’ un- 


available-witness wasnot Mr. Klein, — 
whom contestant named in respond- — 
ing ‘to’ the’ interrogatories, but an 
expert on soil amendments and con- 


ditioners. > 


In addition, ‘Contestant ‘filed: in- 2 


terr ogatories of contestee, “pequest-— 
ing that contestee provide informa : 
a tion. pertaining to all sales of i dron. oF 
‘ore. from the claim ; requesting cop- | 
des. of. any. assay. ‘reports; and the — 
' pames of witnesses to- be. ‘called. pce 
7 Contestee’ s response. ‘indicated that. e 
contestee’ S. sales. records: had: been ~ 
lost, enclosed. an, assay” certificate, a 
“and. listed three: certain, and: three Sie 
; potential: witnesses, pe a eT 


tats Ihios ase 


“Right: daa later’ contestee stip- 


oe ~ ements her response with the 
Dames, ‘addresses: and. subject mat- — 
- to'mine the deposit is“(Tr. 70) with | 
Gost and return figures on sales for 
-agricultur al use taken from con- 2 
_ testee. that- indicated * a maximum 


ter of the. testimony ‘of five:more 


-- potential Witnesses. With the sup- _ 
-_ plemental response, contestee noted — 
- that Rule 26, Federal Rules of Civil 

Procedure, imposes a ‘continuing 
— duty to’ supplement answers to in- 
. terrogatories when additional in- 

| Formation becomes. available, and. 
a _ requested, that, contestant so inform — 
_ - contestee af: new. witnesses | were to 


| . be called. 


At the hearing, held’ in | Grand ; 
J unction, Colorado, contestant 


called ‘A Kr Klein, Jr., a Forest — 
| Robinson, the contestee, as an ad- ~ 
verse witness, over objection. She 
_ testified that up to 197 0, when her — 


Service - mineral examiner’ who 


twice’ visited: the, claim. He: took a 
cut sample and a grab sample which | 
assayed 35. 1% and 30. 9% iron, ‘Te- 


spectively (Eixs. 5-6). He described 


the size and nature of the bog iron 
ore (limonite) deposit on the claim 
oe dy os 7-9). He testified. that. greater | 


than 51%: ferric. oxide content. is 


necessary” before : an. iron deposit has 7 

potential. value for use in steel- mak- 7 

ing (Tr. 389), and, over contestée’s . 

objection, testified that limonite bog 

~ iron deposits occur comimonly i in the a Rogers, an expert in fruit tree. : 
- nutrition. einployéd at the Colorado © 


State University Expérimental Sta- 


: ‘mountains of Colorado. (Tr. 44-48). 
On. cross-examination, J Mr. Klein 


a adanitted that. his opinion 1 that. there 4 
Was no, prospect. of developing: a val- | 


a uable. mine . from the. deposit, was 
based on: the value. of the i iron ore 


for paint, pigment,. steel- -making. Or 


other, industrial. uses. an 87-88), 


| os - rather. than: its value i In agriculture 
aS 2 soil. conditioner (Tx,, 87, 68 
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On ‘redirect ‘exainiriation, 2 My. 


: Klein: supplemented. his prior téesti- 


mm. ony about how accessible and easy 


return of $52 per ton (at. $2.60per 


hundred’ pound bag) and hauling 
costs. of $14 per ton (at, 10¢ per 
ton- -mile) from the deposit toGrand 
Junction (Er 81-82, 95, 101). He © 


concluded that ad ding the cost, and 


- depreciation of equipment, con- 
testee would: be left: with only a 


small] profit (Tr. 97-101). 
Contestant: then ‘ealled ’ ‘Theresa. 


late husband’s partner left for two 


years (Tr. 286-287), she sold over’ 
a, hundred tons at $2.60 per hundred 
pounds ‘to farmers” and. nursery” 


owners as an iron supplement for. 
the alkaline soils of western Colo: - 
rado to prevent, iron. chlorosis on all. 


types of. farm cor and gar den 
plants: (Tr. 108-12). 


Contestant then: called Dr. ‘Ewell 


tion. Contestee, on learning that-Dr. ~ 


Rogers’ had ‘been: ‘subpoenaed the. 
day. before ‘the: hearing; ‘objected to 


his testimony ‘on the grounds that — 


-contestee: was not: notified he. would. 
testify” as: requiréd. by: contestant’s Pie 


continuing - Obligation. ‘to. ‘supple- 


ment the: answers ‘to. the: interroga- | : 
“tories (Tr 103-05, 192, 432-33). Drs me 
o Rogers testified that his research, os 
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tree. fruit indicates hae iron oxide 
_. applied as a soil conditioner. does _ 
oy not help. the plant’s. health, as the 
ron ‘itself cannot, be: absorbed by 


the plant i In its natural state, He de- 


“scribed i iron chelates, compounds i in . 
- which iron is: chemically available 
to the plant. roots, as the only : ef-s on 
fective soil amendment for chlor Ons: : 


(Tr, 123-25, 129)... 


Clyde Jones, ‘chief chemist ce tie a 
| Colorado Department. of. Agricul- 


| ‘ture, then. testified for. ‘contestant 


over similar objection by contestee. 
~. He testified, in: his. capacity, as Su- 
oe pervisor of the laborator y that anal- 

_-yzes all fertilizers and soil additives 


‘in Colorado, that: the iron. oxide 


} from the. claim should have been, 


and was not, registered and tested 


as required by Colorado state law — 
- .regarding ‘commercial soil ‘amend: 
~~ ments. (Tr. 184-85, 187-88): Healso ¢ ie 

os 48, anes iron . (Tr: 169-7 73). “He in oe 
dicated that the deposit could ber i 

mined at a comfortable. profit (Tr. 
180, 190-91) , and that enough mate- 
Hal could be stockpiled during the 
: summer to sell all year (Tr. 184). ie 
He. also: testified . that, the spectro- mea 
graphic assays showed the deposit — 

tol be more than just limonite: Clits 5 
- 175, 188). He said that iron deposits . 
once: considered too. low- grade. for. 


testified. ‘that. Timonite, no matter 


~ what" its: iron, content, was: not. ‘of 
ony benefit to. crgps as a soil condi- | 


—— tioner (Tr, 139, 142), 


~ Contestant rested, ‘and contestee. 


a poi ‘that: no. prima. facie case of 
The 


invalidity: had” been “made, 
Judge ruled: that based. on. United 


States. v. Bunkowshi,. supra, con- 
testant had presented: a. prima facie 
~ case that the material on.the. claim. - 
was. not. -locatable.. as a valuable ; 
- mineral: deposit: under the mining | 
law: -The-. Judge : further ; offered. 
| contestee: a continuance:: either. rat. 
that’ point: or: when : she. Bote 


presenting ' her case: CT. 147)... 
Contested © 


supplies (firewood, “rock, soil! condi- 
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oat sold, 


- (82-LD. 


: toners), paces He testified that: 7 
he has sold/ ‘comparable, i iron. oxide 
_ material. from the Iron Springs ~ 
claim near the Howard placer. claim oe 
and has seen its beneficial ‘effects, 
mainly. on. flowers (Tr, 151-53). He 
was, certain he could market tne: = 


nater ial and. do so at a, profit (Tr. 


154, 165). ‘On cross-examination, he 

indicated. that the results occurred -. 
in part because the. iron rendered | 2 
‘the alkaline clay more porous | i 
162). He did not know what effect 


the iron actually had on the cane a 


itself (Tr. 163). 


i ohn iF Schumacher, By. eee 3 


: mining engineer who owns an ex-. 
_ ploration company : and does mineral. oe 
properties. consulting work, de- 
scribed the claim and. the locations Ze 

where he took a cut: sample (Ex. DD) oe 
that. assayed. 32 percent, iron, and, a. mt 


use in -steel- “making are now, eco- 


homical, including some with as ‘lit- 


tle as 33 percent iron: 1 content’ (Tr - 
194-96). 2 eee ee 
| ‘Charley Pinger, Be anuer ptiving ae 
; acai ‘to. contestee’s: brother's a, 
x % -éalléd “Abert. O: | 
- Thomas, ‘who uns" a. “retail Hoine . 


‘diim's was “stockpiled: ‘tilled: ends ae . 
“many aie 


testified that . 


conv Slee ys 


UNETED: ‘STATES - Us. 


” - times? Het saw “truckloads” of the 
= 6n oxide delivered ‘to. the ranch 
until four or five. years. AGO, and 
_ that. they dida steady business: sell- : 
ing off the stockpile (Tr. 200-02). | 

. He testified that contestee’s s brother ‘ 
_. revived some: dying evergreen trees 


with material from: the claim alone 


(Tr. 208), and that he himself used. 
— italone (Tr. 207 ye and “Cit sure does — 
wonders” (Tr. 203). ‘He was unsure 
Ao whether the iron ore “will neutral- 
"ize the acid” or “neutralizes the al- 
ms kali”: (Tr. 208-04), and could only | 
| suggest that different soils account 

: for the. contestant’s experts’ results. a 
J ulian | D. Utter, a farmer, jani- 22 
tor and gardener for the highway - 
department, testified he could not — 
start a lawn for two. years ‘until he 
used material from the claim (Tr. : 
908-10). He testified he put in lawns : 
a professionally | ‘until 1963. on. a no 
_ lawn-no pay basis and never. failed 


; when. using iron oxide AT 210-11). 


 He- felt. that the. iron: ‘oxide ‘dis. -. 
_. solves the alkali” (Tr, 211,220). He 
“also cured -his two apricot. trees of 
yellowing by. using. iron oxide alone : 
- without: any: difference. i in watering. 
| (Tr. 212). After ten” ‘years “wor ‘king 
_ with it he is convinced’ it works 
where sulphur and “barnyard” will: 
not (Tr. 214-15). He further testi- 
fied that. vegetables growing in soil’ 
| t6 which’ the iron oxide has’ ‘been’ 
added have'iron ‘visibly: clinging to. 
the “hair roots wher. pulled. (Tr. 
_. 216); and that the vigorous: growth 


: of such’ vegetables was due to. the 
oe Saal using the-iron: (Tr. 222): ~ 


«Astor Hurst; a greenouse-ntrs- 
a ery operator, gold “minéral: ferti; 
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lizer” he bought ‘from’ contestes at ee 
“$1.80 per. 80- -pound: bag, used, ib ine. 
his - greenhouse On. plants _ ‘grown. i 
there (Tr. 229), and would not guar-.. 
ae antec. rose. bushes. he sold unless 
they were, grown in. ‘contestee’ 's iron, 
“oxide. (Tr: 230). Although he had 
No chemical explanation for how it 
worked, he knew it did and. relied . - 
on it, and knew. the material on the - 
Slain could be worked and sold: at. : 
a profit. (Tr. 232-33). He and his: ” 
wife use iron oxide to the exclusion: — 
“and. soil” 
amendments in their own. garden, 
on the advice of & eee age doo 


of * all other - fertilizers 


tor (Tr. 998, 285). | 7 
‘Sid. Nichols, “who o owns: and oper- 


ates. Mountain. States Tree. Service, 


has used thei iron oxide ‘ every year 


: he could. get it since -1956:because it: 
prevents yellowing “prevents dam-.-. 
age during transplanting, and. re. 
medies the iron deficiency in. Grand. . 
Valley. soils (Tr: 237-389). He has _ 
saved . “Oh: ‘number of bolleana trees”. ; 


with j iron oxide, (Tr. 240). ‘Although ' : 


he. could not explain how the iron 
= oxide works, he had recommended © 
“it to. ‘many | who have. since used. it _ 
(Tr. 242)... a oo 


Paul. .B. ‘Opie tah “was. in rie: 


‘nurs sery. business, used. and recom- 
mended the. use-of the Robinsons’ 
iron: oxide because it was: high in 


peat, mess and humus (Tr. 244), it 


_ opens up “tight soil” to let. the. water io: 
percolate down to the roots, (Tr. | | 
950), and it’ “cured the ‘yellows, ~~ 


which -he‘blamed ‘on: iron: deficiency 

in the soil’ (Lr. B49): hee 
AED: Clark; who: staked: end? sur 

veyed the. Howard: -plaper.. mining. 7 


420 DECISIONS: or THE’ 


i aoe in 1960, testified that hee ‘saw 

_ the discovery cut in 1960 (Tr. 258), 
ae and that when he visited. the claim. 
in late 1972 he located the southeast : 
and. southwest corner stakes’ easily 
(Tr. 956). “He also testified that both 
~10-acre portions. of the claim con-— 
a Clyde ‘Jones, and” introduced - a 
_ spectrographic. test-of a ‘sample. of 


tained.a portion of the. deposit. 1 


Counsel: then. called contestee, ‘who 
clarified prior testimony referring 
to the claim. at issue as Iron No. 3 
lode claim, which contestee, and her 
‘husband located i in 1956 on the same 
deposit, (Tr. 264). The locator of the. | 


- Tleward placer _ claim, who em- 
ployed Mr. 


deeded the claim to contestee after 
- Jearning of the prior location onthe - 
- same deposit: (Tr. 2638-66). She re- 
iterated the sales figures she gave to ; 
mineral examiner Klein during his. | 


investigation (Tr... 270-71). 


| Lyman, “Slim” Foster, who was a 
Bi partner of Mr. Robinson until the 


latter died in 1960, continued haul- 


ing and selling i iron oxide from the 
7 ‘lain on the same basis with con-— 
7 tostee. He testified that. the actual — 
sales records were lost between 1970 _ 
| and 197 9 when he had to leave his. 
_ business in the custody. of another 
(Tr. 27 9, 286- -87), From his experi- | 
ence in mining, | haulin g and selling 
this iron oxide he. was convinced he ~ 
could make a profit selling material | 


from the claim (Tr. 281-82, 285). 


Amos. Bruner. testified bone an : 
episode | in 1961. when. newsmen 
: covering a . story 0 on. nitrogen 1 use: in 


SUM 


--contestant’s” “ease. (TR TaR—49)<: 


‘DEPARTMENT: ‘OF THE INTERIOR. 


Clark. in the survey, - 

weeks. earlier, showed that the iron _ 
oxide ran 0.116 percent on the _ 

fertilizer test and 7.6 parts per mil- 


Roger Sy 
water. in carly spring can: cause 


-Clark!s™ testinoay? “corroborated : the 
propriety of the Judge’s dismissal . of . paras » 
~- graph 5{e) of the amended’ complaint, cr e 
.. that: the. aim wasnot marked. on the-ground, 
which. the, , Judge. dismissed at the, close. of 


[82 LD: - 


. growing corn , photographed a corn | 
row 11 feet, tall grown J in iron oxide- oe 
| added soil (Ex. M). He hauled i iron 


bie pa Se Pe 


oxide for. Boyd Robinson and never 


oe anyone complain | about the 
results. (Tr. 293-94, , 304). 


In rebuttal, “contestant. culled 7 


material: from the claim done under 


a method. for’ determining available 
— iron. ‘Exhibit. 9, admitted. over con- 


testee’s renewed objection. that, the 
document. was not. noticed. i in. con- 


testant’s interrogatory answerseven 


though the tests were. requested two. 


lion. on’ the soil test (Tr. 814). In- 


other words, if the sample ran 80 
percent iron, 29- -plus percent. would es 
be unavailable to the plants (Tr, 7 
315). The sample had two pounds of — 
available iron. per ton, below Colo-~ 
tado’s S. statutory. standard of. five . e 
percent minimum available iron 
(Tr. 316). He testified that. chemi- | 
cally, j iron and healthy. alkali would 
“not react together. (Tr. 318), and . 
‘that Grand Valley soils are not de~ 
: ficient i in iron, but. deficient : in avail- 
: able j iron (Tr. 323). | | 


Contestant also. recalled Ewell 


who. ‘testified that: cold | 


chlorosis; ‘as can. excessive . ‘use of 


“barnyard? - fertilizer. or nitrogen 
7 (Tr. 349). He described i in greater 

_ detail the. laboratory: methods: by. 
which‘he determined that ironoxide ~ 
: had no: e flect on: | the fruit trees.in’ 
—his*experiment, although: theiron 


 * Aes 79 LD. at 47-48. 


es inte, did. (Tn. 359-58): ‘He. also 


_.. testified that-while he did not use 
- jron: oxide. fromthe Howard claim, 

_ there:s. nothing chemically . to. dis- 
 tinguish. any deposit from another. 
as. far" as. iron. uptake: in. oe is . 

_ eoncerned.. oe as | 
In its: yar a Fs br ioe oa. i 
ant argued :.(1) that. the material 
- - was. not. locatable. as the iron does 


~ not.-react in any way. in the soil to 


_ make the-soil more-fertile to plants; 
(2) that, assuming the iron -is-not 
“a locatable, as a soil conditioner, the 
a evidence established that the. deposit | 
was not valuable as a source of ore _ 
iron ore; (3), that it is undisputed 
that the: mater ial from the claim has 


for paint pigment, steel-making, or 


other recognized metallurgical uses 
of iron; and (8) that the motive for : 
profit; and (4) that contestant’s eX: 


| bringing the contest. was not. at is- 


sue. Contestee’s brief argued : A) 
: that the material was. locatable as. 


: limonite i iron ore ‘since the statute 


“ does not refer to the use to which — 
an otherwise. locatable mineral is 


put, and, if use is relevant, evidence 


ofa ee reaction. in the: soil 
met the Bunkowskhi. test; (2). the. - 
stands unrebutted. ” (Dee: at 9.) He, 
therefore, concluded that. the. mate- 

| vial. on the. claim. did not, constitute — 
a, valuable mineral deposit Jocatable a 


a matter of law the deposit was not “under the mining law, and declar ed 


a “common variety” material within 


prudent ‘than—marketability test 
Was met by the evidence of wnarket 
| demands, past, sale. pri ices and. prof- 


° its, and ease of removal ;:(3) thatas . 


the meaning of the Act of J way 28; 


; "s Gonteptant in. te brief’ bb the. ‘Judge’ ‘did 


‘ not. assert. ‘the | invalidity: ‘Of: the: “¢laini on the 7 
ground . in. paragraph. 3(b) - Of. the: “complaint, a 
a that. the matérial was a ‘common variety: “AS ~ 


the issue. was-dropped:: We. ‘make: no: ruling” ‘on 
it," See. United: States..vis » Bukowski, . aupra: at 
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| 1974, Judge » ‘Rampton. held: 
that par agraph. 5(c).of the amended 
complaint was dismissed by. stipu- 


2 (4) 


that: the claim v was propery located: 


(8). ‘that ‘contestee ‘was oe 2 


by. the. conduct. of. Government 


counsel i in ignoring the J udge’ S pre- 


~ hearing .arrangements; ‘and (6). 
that even. if the Howard. placer were | 

declared invalid, the Tron: No. 8 lode 
. located j m 1956. was still subsisting. 


In. his. decision: of. December. 5, oi 


(4) 


lation (Tr. 148-49) ; (2), that con-. 


testee did not show. bya prepon= 
derance of the evidence. that the ma- 


terial on the claim could be sold at 
a, profit for any metallurgical use of = 


been removed and. marketed at a 


pert. witnesses. presented “the. best 


and .most. reliable testimony * * €. 


on: the question. of the effect of bog ‘ 
iron on. soil | chemicals. ‘and plant. 


_ growth. » (Dec. at 8). “The testi: 
mony. that. the iron: content of. the oO 
material from: the claim is. not. ac- 


cessible. or absorbed. by the plants 


the Howard Placer. mining claim 
void. : oe 


“On ‘appeal, contestee’ ats out ‘fine ; 


: grounds of error: 1): that the bog — 
iron’ ‘deposit: ‘does’ wmeet the ‘market: 

ability: test’ when: considering mnetal- 
. lurgical’ uses’. of the-iton3 ° (2): that | 
the Judge’s ‘finding: that thes iron is 
not a lo¢atable’ mitieral when put 40°. 
- ‘agricultural: ‘use 4s: erroneous: be 7 


4 AOD. DECISIONS: OF: ‘THE : 


i cause a Bunkowski case 18. oe . 
 guishable as ‘a ‘matter of law, and 


| because the testimony of contestée’s 
witnesses was. erroneously ignored ; 


arid (3) that if the Administrative 
Law Judge's: findings are not. re-. 
oo versed, the case should be remanded 
- for further proceedings. to correct. 

_ the:prejudicial effect of contestant’s . 
failure to abide by the continuing — 
SF obligation. to. supplement answers to 


bas interrogatories” when use of new 
witnesses and documents is planned. 


—. Coniestant’s: answer denied and re- 
* butted these. three allegations of 
7 error. i | 


[27 Th ie that the og iron 
ae eposit meets the prudent man— 


| marketability test for metallurgical 


uses of i iron, contestee points to the 


- testimony that iron: ore deposits | 


_ iron are being. mined for: metal- 
- lurgical use (Tr. 195), and the 


: ‘Howard placer assayed from 32 to 


- 48 percent iron (Tr. 66,. 173-74, 
eS 185). In addition, contestee points 
~ to the neatby’ Tron. Springs claim, 


_. sold for $40,000 in 1954, as an indi- © 
~eator of the value of the Howard 
< placer, which has a compar able iron 
, content..: 


_Contestee — 
marketability — as 


argues 
- discussed *. 


| | United States v. Coleman, 390 U. s 


599° (1968), ‘ ‘is not: the. primary 


factor. which | ean: lay aside. the. . 
é [prudent man] test. when prudent : 
men. would be ‘willing to expend 
e time. and; money. to. further develop 
- a.mining claim,as they: would. be # in 


this case.” (Appeal brief at 3.) . 


- «The facts pointed to do-not meet "= 
7 oontestee’s. ‘burden: of “proof. ‘See 


DEPARTMENT, 


demonstrated. United 


containing - as. little as 33 percent, . Bigg, 16 IBLA 385 (1974) ; United — 


| further 


_that : 


OF. ‘THE: INTERIOR | 7{82 LD. 


Foster Vv. . Seaton, supra. The testi-. = 
mony of Mr. Schumacher’ only: core : ~~ 
roborated: that of Mr: Klein. CE 
20, 39, 52); namely, that’ ‘further 
| explor ation and. mapping’ ‘would be 
necessary 3 
-. whether the Howard placer. deposit a® 
| might have value as iron ore in the 


in « order to establish 


future. He testified, (Tr. 185-86) : 


eg Tt could be conceivable this ore | 
might possibly. ‘be even: higher: grade at 


a greater depth. It could be conceivable | _ * 
it might be even-in- the very near future” 
commer cial. as it exists now, or “it: might: fa i: 
"be cousiderably greater. tonnage an dg oes 


shown by. acres and. depth. seas Ale 


This Board has held that a deigi=? te 
ery is ‘not shown. when. further exe 


ploration is ‘necessary — before. the 
feasibility of. development. can: be 


States. v.. Woolsey,..18. IBLA 120 © 
(1973) ; United States v. Taylor, 11 ss 


IBLA 119 ( 1973) ; United States Vo. 3% 

| Kelty, 11 TBLA 38 (1978). ae 
In addition to the teekinong that core 
exploration’ work could. : 
show the deposit tobe more valu-. 
able, the evidence. regarding. anys 


market demand for. deposits. of this | 
quality and quantity of ore is specu- 
lative. The date when the deposit 


might. become marketable as iron. .*. 


ore is in-the indefinite | future,.and © 


the record lacks evidence showing hoe 
the deposit. at issue to be compara- 
ble in size, location and other char- _ 
aéteristics to the deposits of similar — 
grade. iron that have recently, pe-. ” 
come ‘marketable. AS mineral. claim-— 
vant need not be producing: or ‘selling 


from the: mine-. (Verrue- ve Onited 


Stites, 457 B.S 2d 1202. th: Cir : 


States ve 


444] : Pe . 


. 80° (9th 4 Gir. A971)), but, there must 
be an-existing demand ina market 
the: claimant: has a: current reason- 


able. prospect. of: entering.” United 
— States v. - Stewart,.5. IBLA. 39, ron 
ILD. -27.. (1972) 3. United. Hee ve 
Boyle,.76 LD, 318. (1969); United — 


| States v. Pierce, 75 LD. 270 (1968). 


_-. We affirm: the Administrative Law 


~ udge’ is conclusion. on this-issue.:. 


[BF ‘Appellant. argues. that: a 


| ‘siderition of the value of the: de- 
~ posit: for inetallurgical : uses is. im= 


} as oper in any event because. the law. 
. does not: require’ ‘her. to market, the ; 


material as metallimgical iron. if 
she can’ earn.a greater. profit. from 
sales for: other. purposes: “the: test 
as: not whether the deposit: i is, yalu- 


os able. for. metalliferous ore, . Be 
whether. B- -prudent1 man would, de- ot 


2 7 elop this méneral claim.” 


The Dep artment has held hae ne not , 


all materials that can “be ‘removed 


| fre om the earth and sold at a ‘profit. : 
are Tocatable under the mining’ laws. 
|. More specifically, mineral material. 
Z “suitable for base, fill or comparable 


“uses. requiring ‘thaterial of ‘no: par- 


‘ticular: specifications: and involving . 
fs “only: the transportation of the mate- - 


« rial “from one location to another is 


ce not. locatable, alid even if the: mate- 
ital is'suitable for other purposes, the - mining laws. 


= “sales, of the. material: for non-vali- ; 


‘dating uses cannot be considered in 


a determining marketability. nes nited : 


- States v. Biemck, supra at 298; 298 ; 


7 United. States v. “Harenberg, 11 
IBUA: 153 (1978) ; ‘Onited States v.- 
ss ‘Barrows, 76 LD. 299, 306 (1969), 
7 ‘apa; f Barrows v. Hickel, 4401 B, ad. 
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- 1972) Bienes Ve . Hickel, 447 F od 


‘584, the ‘Department Held : 
.quently - ‘under. the ‘rule in the. Layman. case 


423 


, 80. (9th Cir. tett); _ Drited. ‘States 


Vv. Hinde, A-30634- (July, 95 1968). 
See United States v.. Gunn, IBLA | 


287, 79 LD. 588 (1972) s.cf. United 
| States v. Lease, 6 JBLA- he 79 a D. 


379, (DOTY Oe a ce - 
In United States. ¥v. eos 


| supra, one. issue: was whether: or not 7 
. gypsite . used as a “soil, conditioner 


was locatable under the mining law. 


z Appellant: argues that Bimkonsh i is . 
| distinguishable because the material be 
| involv ed: there was not a. mineral, In > 


fact, the Board found that. the: con- 


stituent. element. for which.the gyp= 

site -was-valued was gypsum,.adimit-" _ 
port avalid discovery. However, the | 

“Board examined ¢hé‘use.td which — 
“the. gypsité ‘was -put in order to de- 


termine its: locatability. i‘ 
1 huss: sales at'a profit tiobiith: : 


standing,” coritestes must show: that 
‘a mineral’ ‘used. as. ‘aD. ‘agricultural i. 


soil conditioner i is marketable for its” 


“standard mineral uses, Or ‘else meets 
| the Burkowshi test for  locatability 


gis ‘United Biates’ v. Baiioveber, supra’ at Sg 
* £48k - Conse- 


eee any: substance found in nature, having 
sufficient: value, * -to-.be.. separated: from: .its: 


situs as part of the. earth, - ‘to... be -mined, : 
‘quarried, or dug for ‘its own sake or its own. 


specific uses’ is locatable- and enterable under = 
Sl ee es In United States 
v. Mattey, supra at. 66, the. ‘Department. con-.. 


“strued Barngrover -as holding | “that ‘- re 
deposits of clay... of an exceptional “nature 
may be entered: ‘under “the mining 
“a8 47 'Barngrover,. as. can He’ seen ‘froin. the | 
quotation above; 
- rationale, but: it remains the- law: ‘as it was. 


laws. 
was - not : “$0 limited in: 


construed in. Mattey. Insofar .as’ it. holds: that 
marketability ; alone, independent of use, goy- 


“erns locatability, at. has" “been: overruled: gud. 
. silentio, - ‘by. the - cases. cited © 
~Ancluding ‘Mattey, and Bunkowski. 


in - the. : ‘text, 


is turn now to this: latter’ 3 issue. | 
[4] Tn Bunkowski, the Board , 
adopted, the Bureau of Land Man- 


AA 


| of materials used in agriculture, We. 


- agement’s ruling that the gypsite 


was locatable as an ag ricultural soil. 


‘amendment because it was. not only 
a physical amendment, altering fri- 


ability, but a chemiéal amendment, 


combining with and. removing’ so- 
. dium:to improve: alkaline. Heine The 
oypsite was thus distinguished from 


other “minerals” such as. rhryolite 


“ and blow sand, which only served 


as physical amendments:to soil and _ 
have been™ held non- locatable for — 
such use. United States v. Story, 
_ Idaho C-010171 (August 17, 1960) 
oe (rhyolite); United. States v. Jara- 
—— millo, A-28533 (February 6, 1961) ; 
 Solicitor’s Opinion; M-36295 - hcet : 


ae gust Le 1955) (blow sand). - 


- The testimony of Clyde Jor ones sand 
Ewell A. Rogers,. recited. above, 

demonstrated that.iron ore like that. 
— from the. Howard. placer - was not 
| mretlabls to plant roots, and did not 


ar Me or remove alkali. Their testimony 
established that iron is only mini- 
_ mally available to plant roots unless 
in a chelated state, which the raw 


iron from contestee’s claim was not. 


In short, their testimony indicated 


; that the iron ore did not chemically 
improve the alkali soil to which it 


was added and: was not chemically | 


available to the plants. . 


| Contestee’ s rebuttal - testimony a 


was persuasi ve that her buyer’ s crop 
- yields and plants’ health improved, 


-_ insome:-cases dramatically, after ad- 
7 ‘dition of. the i iron. ore. However, in 3 


 gome instances the testimony did 
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(82. 1 : 


eAGh een that it was the'l iron ore - 


that caused the improvement, rather. 


than.a change i in. watering practices, = 
or the “barnyard” or nitrogen‘tised _ 
with it. Further, in other instances 
the testimony did not establish that 


the improvements, even where caus- 
ally connected to ‘the use of iron — 


ore, were not due to the humus con- 
tent of the material:* or ‘due to im- ~ 
proved friability of the “deadpan” 

alkah of the region. Paul. Oyre es, a 


| nurseryman, recommended contes- . 
- tee’s iron oré because it was high in 

humus: and. opened up tight soil to 
let water to the roots. Albert oo? 
Thomas concurred that the iron ee o 
| improved. friability. _ 


— We affirm the J hadge’ S finding thing, | 


- contestant’s witnesses’ “testimony 
is the best and most reliable testi- — 
mony available in the record. on the | 
- question of the effect of bog ironon - 
soil chemicals and plant growth.” 
(Dee. at 8.) Contestee | argues that ~ 
_ it was error, for the J udge to ignore: 
_ contestee’s. S. testimony . and fe] ject. : : 
their observations of the iron ore’s  ~ 
actual effects. As we indicated, the o 
sincerity and- credibility of con- 
-testee’s witnesses i is not rejected,, and 


was not'rejected by the Judge. (Dee. 


-at'8.) However, their testimony that 
-iron ore worked did not explain how .~ 


it worked and did not establish by a 


‘preponderance. of the evidence that 
the material meets: the" Bunkowshi 7 


4 Humus; or the organic portion of: the soil, 
is, like peat or. peat moss, not ‘ ‘mineral’? andi is 


‘thus not: locatable under © the - ‘mining’ law. . 
“United States v. Toole, -224 7, Supp: 440°(D. 
‘Mont. 1968).-If humus is. the constituent. of. 
the bog iron deposit. sought: by the buy ers: and. a ee 
“of value to the. plants, the: claim. is for this 


reason invalid. 


test for fe locatability of minerals | 
used as soil amendments. . eae 
[By F inally, . appellant — ‘requests 


| that Tf the Judge’ s decision is not — 
7 reversed, the case. be renianded for 
_ further proceedings: on ‘the ground 
that her case was. prejudiced by 


Government counsel’s failure to 


| “supplement. his. interrogatory an- - 


_ swers with the names of the expert 
witnesses. ‘Contestee_ requests _ the | 
case be remanded to allow contestee 


_time.to secure experts to examine 
cand. rebut. contestant’s. experts’, tes- 


timony, | and. that the * “Hearing | 


— Judges” be informed that they have | 
the power to act against prejudicial 
conduct by counsel I practicing before | 


| them. 


‘ease-in-chief without notice.® 
Jonés also prepared Ex. 9, a spec- 
trographic. sample indicating the | 
amount of available i iron in contest- 


_ “ee’s raw iron ore, for contestant. On 
the record. counsel - for contestant — 
contemplated using Mr. Jones and 
— contestee without . ‘notice to con-- 


~testee. We do: not condone Govern- 


ment counsel’s _ _uncooperative | be- | 
havior in this. case. The rules of | 


_ practice. of the: Department : are de- 


7 signed ¢ to, promote development of a! 


5 We affirm ‘the | Judge” S- seaeraline! eorcaae 


"> objection: to:the use of contestee as an adverse 


- witness (Tr. 105-06). We find such authority — 


in 43 CFR 4.433: “The administrative law | 
judge .is vested with general authority to con- 


duct. the hearing in. an. orderly and judicial. 


: ‘manner # 5. 
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“full atid complete rebord and not to — 
“sanction use of ¢ surprise as a hearing 


tactic. The interrogatories in ‘this. 


case were ordered in liéu of a. pre- ~ 
hearing conference, which the Ad- 
ministrative Law J ndge' is explicitly 
authorized | to. conduct: 43° CFR 


4.430. The limitations on the J udge’ a ao 


- subpoena, power. should not’ be em- 
ployed as a shield against prehear- ; 
ing disclosure, and the discovery au- ° 
thority of the J udge. should not: be 


so. subverted.® ‘Strict. ‘compliance. iy 


with both prescribed and customary. : 
doting by Government counsel: | 





i “6 We would distinguish dhe. J beast lack: ‘of 
authority to issue subpoenas: ‘duces: tecuim fr on. 
their: authority. to allow other forms. of .dis- 


_ covery. The only explicit limitations on the Ad- ° 

| ~Cly aa ert was ‘contacte a tee ‘ ,ministrative Law Judges’ “general authority to. 

: weeks before the hearing (Tr. 139), 

. Ewell Rogers | was contacted and — 

subpoenaed the day before the hear- 

_ ing began, and contestee was called 
as an adverse witness in contestant’s. 


Mr. 


“conduct the hearing in an orderly. and Judicial 


manner,” 43: CFR 4.488, are a prohibition 
against the issuance. of subpoenas for deposi-. 


tions for discovery. purposes, 43. CFR. 4.26, 
4,488, and-4. 452~4, and .a prohibition: against 
the issuance. of subpoenas duces: tecum. Com- 
“pare 43 CFR. 1850. 0-7 © (1969) with 43 CFR 
.1850.0~-7 (1971). 
10011 (Tune 18,. 1970),. amending 48. CER. - 
"1850. 0-7 (1969), revoked the Judges’ authority 
to issue subpoenas duces tecum and’ subpoenas oe 
for discovery purposes in public’ land cases. The 
“J udges exercise such an authority only where 


explicitly authorized by. statute.. #.g., section. 7 


-108(d). of the Federal Coal _ Mine Health and ~ 

“Safety: Act of .1969, 80. U. S. c. 3 813 (d) 6 

(1970) ; 43 CER 4. 586. a . 
Except to the extent that contestee requested 


? copies’ of. documents ‘to be used.in contestant’s 


case, the | interrogatories ‘filed were in. the. 


nature of pr ‘ehearing conference inquiries ; they 7 | 
“were not: requests. for depositions: and they did. 


not require. subpoenas. Since the Department's . 


- procedures in: mining claim ‘cases are governed. Ss 
by the Administrative Procedure Act, 5. U.S: : are 


$551 et seg. (1970), United States v. O’Leary, ~~ 
“63. I.D. 341, 344-45 (1956), the Administrative | 


Law Judges | are authorized to “hold. conter-" | 
~. ences’ and “dispose of procedural requests,’ aa a 


U.S.C. .§ 556(¢) (1970); Orders: ‘providing for : 
/ discovery. in Heu. of. a. prehearing | conference, . 
“like the. interrogatories in this case, ‘that do not. 


require the issuarice of the prohibited sub- 
poenas, appear.to this Board to lie within the 
_ Administrative Law J udges’ statutory and Fes~ 


eee authorit we 


Circular’ No: 2278; 85 FR 


os as needed 4 to maintain the quality ae 
: Riesing, | 
1966) 5 United States. v. Goehring, 7 
A-29407. (July 2, 1963); J. O. Nel- 
80Ny, 64. L.D: 108, 110 (1987). “Of 


7 justice. a. citizen rationally. expects. 
-". However, 
also flawed. ‘While: claiming preju; 
dice and. surprise, contestee? s coun- 


| sel. declined. numerous offers of a 

~ continuance. by. the Administrative 
Law Judge. ‘At -the- close of Mr. 
. Rogers’. initial testimony, . counsel. 
+ partment. has rejected. assertions. on” a 
appeal that an issue fully, litigated | 


was: informed of his full right, ofze- 


: . butial cube 183). Similarly, wher 
the Judge ruled that a prima. facie 
_eided. because not explicitly. raised 


ie “case. of non- toapeatity: had been 
nae Made; he stated: be 


Now, ‘it will be up., to you now. to either | 
‘present your ‘evidence. or ask for a con: 
_tinuance — or present your, evidence and _ 
‘then’ ask tor a continuance, and. if you | 

‘do. ask.for.one,.yowll get it if you-feel 
' there: has ‘been’ surprise’ “which precluded | 
the 


ye ou fr om" nour (m “preparing | 
case. ee 


“€T rx: 147). Wien: Exhibit, 9 was in-_ 
: ‘troduced i in rebuttal counsel was of- . 
3 ‘fered, “fall “opportunity if it’s nec- 
essary; even to-come: back here to go 


“into, this more. ‘fully, /if. you so. de- 


agire.” Er 810. e Contestee never 
“took, ‘the. ‘offered. opportunity for. a ae 
‘continuance to” ‘prepare any’ expert 2 


‘rebuttal. o or: obt ain. expert advice for 


o <crose-tamination:, ee. | 
We conclude that: contestee’ S: fail- im 
ites to request. a. continuance, which 
owas. repeatedly: offered, precludes - 
“assertion of prejudice. at this time. 
a “Appellant. requests: now what: her 
counsel declined to: request at the ap- 
7 -Propriate, time. A hearing proceed- e 
i ing will not: be reopened i im the ab-_ 


BENE. of ao ‘substantial. equitable ease 0: oF 2: mineral such, as: s: vermiculite... on 


om 4 . 
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contestee’s | posture. is. 


182 sa ar 


en fur doing s so. United States Ve 
“A-30474 (January. 18,— 


United States v. Bolom, A-31019 
(August. 21. , 1969) (objection on ap-— 
peal aus idlered waived if not. pur- 
‘sued at hearing). Similarly, the De- 


and understood was improperly de- 


by. the contest complaint. United 
States v. Pierce, supra at 275-78; 
United: States. v. Humphries, A 
80239 (April. 16, 1965). Contestee’ S 


‘Objection. on the grounds. of preju- — 
dice was waived at the time when 
it would. properly. have. been. satis- 
. fied. The request, for remand i is thus | 


denied. ; ; 
“Accordingly, pursuant ¢ a ihe ane | 

thority. delegated to the. Board of 

‘Land Appeals by. the. Secretary. of 


| ‘the Interior, 43. CFR 4.1, the deci- | 
| Sion appealed from.i is affirmed? oe 


Fy REDERICE Bignean 
Administrative fudge. ; 


| Wie ‘concuit: 
: ees W. Coes 
Ak daninas trative ad udge. 


‘ ‘ena Porpextur’ Lewis, 
’ Administrative a te 


ao 7 While z wage’ Lewis: agreds with ‘the decision 
herein insofar as it relates to the.material-in- 
-volved,: -which is ‘bog’. iron’ ore, she would: not 7 

»mecessarily: feel bound: by: such. ‘precedent’ in'the 


U.S, GOVERNMENT FRINTING OFFICE: 1973 © 


_. APPEAL OF EVERGREEN — 
| ENGINEERING, INC. 


TBOA-994-5-73. _ 
| Decided Septenber 


Contract No: 53500-CT2-258, Im- 


perial Sand Dunes Road Project, Bu- 


reau of, Land arma camaa 
"Dismissed. | 


oe Rules of Pesctiob: aes 


| a Appeals 


Where a contractor fis. filed : an n appeal 


and has failed to: file a complaint. when 


often requested to do.so over a two year 
period, : the appeal: is dismissed for want 


of: prosecution: : 


| "APPEARANCES: Vr. Carl. i Bybee, oa 
Evergreen _ Engineering,. 
Ine , Tempe. ‘Arizona,. for the appel-. 1 
| ine ‘Mr. David E. Lofgren, Depart’ . 
ment’ Counsel, Fortland, Oregon. aor 


President, . 


the. Government. 


OPINION BY as dita 


TIVE JUDGE VASILOFF 


INTERIOR BOARD OF 
CONTRACT APPEALS — 7 


| Findings O ; Fact 


This appeal involves a road con- 
struction project contract awarded - 
to appellant as the lowest. bidder on. 


March 138, 197 2, in the amount of 
«235 206,10. Two modifications i in- 
creased the contract amount to 


$300, 887. 60. Work was: completed 
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APPEAL: OF EVERGREEN ENGINEERING, INC. 
ls 2, 1975 : 


2, 1975 


as 2 
missal——Contracts: Disputes: and. Ren : see: ror ea : 
. oe _ pellant filed a timely appeal which 


‘parts: 


within ae time dilowea on or about. = 


July 25, 1972. The road was located. 


in Imperial County, California. 
The contract contained the General 
Provisions for .a- construction: con- 


tract, Standard Form 23-A (Octo- | 
ber 1969 Edition) | 
Exs.1, 2,8)... 


(Appeal File | 


On April: 2, 4973, the Perey: | 


~ officer issued his. final decision deny- ’ 
ing appellant’s claim in the amount - 


of $220,525.49 covering 21 separate 
items (Appeal.File Exh. 24). Ap- 


was docketed with the. Board on. 


May .8, 1973.. Enclosed: with the. | a 
notice: af docketing was a.copy:of . 


the rules of the. Board. Specifically. a 
called-to: appellant’s attention was: 


Sec. 4, 107 thereof. which provides: 


for the filing of a complaint within: ~ 


80 days after receipt, of,the docket-. 


ing. The appellant-has failed to file _ 
a complaint however, although re- . 


quésted: to. do: so. by. the Board. ‘To. ° 
fully understand the efforts madeto 
bring this case to issue, we will. 


undertake to-review chronologically — 


. the steps taken. by the parties. The 
; ~ disciission will be divided into three 
(1) assignment of claim; (2) ~ 
interrogatories; and. @) motion to” 
| dismiss. | | 


ae ) Assignment of Claim 7 


By letter dated September 9, | 
1974, the Board received a copy of 


a, purported assignment of appel-_ 


lant’s claim involved in this appeal 
from the. named assignee, pee 


428. 


© @ nent Company. The c copy ‘of the, as- 
signment - was’: ‘dated » October ‘15, . 
19773. On October 7; 1974, the er : 
issued an-Order requiring the Gov-: 


~ ernment, appellant:and the assignee 


to submit their’ positions ‘on’ -the 
validity of the assignment. In its 
statement: regarding the purported 
assignment dated December 4, 1974, 
the. Government. took the: position — 
thatthe ‘assignment should be de-— 
—clared “null and-void and inefféc- _ 
tive” on thé ground that it violates 
- what are known asthe Anti-Assign- 
~ment Acts (31 U.S.C. § 208 and 41 


U.S.C. -§ 15 (1970)). Neither the 


appellant: nor the assignee - -sub- 


mitted any information i in response 


to the Board’s Order of October 7, 
1974. In Evergreen Engineering, 
Ine., IBCA 994-5-73. (January. 14, 
1975), 82 ID. 497, 75-1 BCA par. 
11,106, the Board sustained the Gov- 
-ernment’s position to the extent: of 
finding that the assignment is inop- 
erative for aed of the > Board’s -_ 


ai 


(8) q nterrogatories - 


| Citing a U.S. District Gaui oe 
; re in California instituted on, 

| February 6, 1973, the Government, 
filed: a motion dated August 92,1973, 


to defer filing pleadings in this ap- 
_ peal. The plaintiff in the court ac- 
tion was a subcontractor of the ap- 
pellant on the contract involved in 


this appeal. The defendants were. 
—. the Government, the appellant, and. 

_ its surety. Noting that some of the ~ 
claims involved in the. court. action , 
‘appeared to be the same as the 

claims being made by the appellant 
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[82 LD. 2 


7 in 1 this ae the Gseunene: mo- . | 
tion sought: to have the filing of any | 


pleadings deferred: until the court . 


proceeding had been concluded. and 
the impact of the litigation on this 


appeal determined. | a 
By. Order ice Se tcuiber 4, is 


197 3, the Board extended the dae. : | 


for he Government to plead. In a- 


letter dated’ November 2, 1978, the 
- Government advised the Board that 
the court action had been settled and 
| the suit dismissed. The letter. also — 


requested a further extension of. 
time to plead in order to permit the 


‘Government to obtain details of the _ 
settlement which appeared to cover 
one of the major claim items in the 


instant appeal. On the same day the 


Government wrote appellant re- 


questing details of the settlement. 


On November. 6, 197: 3, the Board is-* 7 


sued an Order granting the Govern-_ 


ment. until November 80, ae By to : - 
file pleadings. 7 


“Failing to. receive: a reply pred ay 
the appellant the Government filed. 


_. a motion dated November 30, 1978, 

for an order (i). authorizing’: she 7 
‘Government to serve written inter- 
rogatories upon appellant, (ii) re- 


quiring’ the appellant to produce 
and permit inspection of documents, 


and (iii) extending the time for the — | 


Government to file its answer. On > 


December 19, 1978, the Board issued _ 


an Order authorizing the Govern- 
ment to submit written. interroga- 


tories t to appellant and requiring the _ 


appellant to. respond.to such inter- . 
rogatories: within a. period - of 30. 


days. The Government was given 30. 


days to file its answer r from the time 


, the apcelant aa an interro- 
. gatories. Appellant. responded to. 
the Government’s motion dated No- 


vember 30, 1973,.by letter dated De- 


-cember 11, 1973. In its response of 
December. 20, 1973, the Government. 
noted that the appellant still had not; 
supplied a. copy. of the subcontract. 


or a copy of the settlement agree- 


ment. By letter dated December 26, 
1973, the appellant 1 was advised that. 


because of its apparent willingness 


to provide the needed information. 
voluntarily, the Government would 


not. proceed: with the service of the 
written interrogatories. The appel- 


lant. not. having furnished the re- 


quested information by April. 19, 


1974, the Government wrote again. 


to appellant. on that.-date. request- 
ing the desired. information.. 


“On its. own initiative the. Board. 
wrote the parties on May 24,1974. 
requesting: that: the -Govermment: 


serve. the.. writlen’ interrogatories 
authorized. by the Boarc’s 
dated December 19, 19738, and file 


an answer or take such other action . 
On 
— June 17,1974, the Government filed’ 
i its: - written. 
hearing. from-. the appellant, the 
_ Government filed a motion to dis- 
miss appeal dated. August 9, 1974, 


as. might. be : appropriate. 


interrogatories. 


due to the failure of ‘appellant to 


respond . to the written interroga-: 
On. August 14, ‘1974,. the 
| Board. issued. an, Order. to show — 
. cause within 30 days. why the ap- 
‘=, peal , should not be dismissed. The 
appellant © wrote the Board under 
date of September 3, 1974, to state 
that it, never had received the’ writ- 


. tories. 


APPEAL ‘OF EVERGREEN! ENGINEERING, HING. 
September 2, 1975 a 


Oriler. 


Not. 


Nien Sasa ee ae ihe co | 


ernment, and requested - that certi-. 
fied mail be used to assure delivery. 
On. September 21, 1974, the Board _ 


issued an Order requiring. the Gov- 


ernment to furnish the Board the 
postal ‘service: return . receipts al- 
legedly showing receipt. by appel- 


lant of the Government’s ' written 


interrogatories dated June 17 , 1974, 
and the motion to dismiss dated 
August 9, 1974... By. memorandum 


- dated September 27, 1974, the Gov- 
ernment supplied the two. postal 


service return receipts. The first 
receipt bears the signature of: the © 
addressee, ‘Evergreen, Engineer- 


ing” with the initials “CDG” and. 


is dated June 26, 1974. The second - 


receipt bears the signature of “Carl 


Bybee” with the initials “JSS” and 
is dated August 13, 1974. To verify 


that appellant’ had been receiving 
copies of the: Government's 


docu- 
ments ’ filed with | ‘the ‘Board, the. 
Board on October 9, 1974, requested’ a 
the Government by. mictorandui 
to supply the. postal’ service return. | 
receipt for the motion dated. No- 


vember 30, 1973, ‘which requested. 
| authorization. for” 


written. inter- . 
rogatories. The Government. re- : 
sponded by memorandum dated — 


October 99, 197: 4. in which it stated - 
~ that, postal receipt. in question could Sig! 


not be found. To establish that: ap- 
pellant ‘did receive the’ Govern-_ 


ment’s motion dated November 3052s « 
1973, howeyer, the, Government en- 


closed copies of two letters received. i: | 
from appellant, each bearing the 
date of. December 11, 1973. In both’ 


letters appellant refers t to the Gov- ea 


430. —s DECISIONS OF THE: 
ernment’s letter of November 30, 
1973, transmitting the 
ment’s motion. - 


The Board on October 29), “4974, - 


| entered an Order dismigeine: the 


_* portion of appellant’s claim relat- 
ing to the information sought by 
the interrogatories (the hot bitumi- — 


nous concrete claim). The Order was 


_ subject to being set aside if appel- 


lant supplied the requested infor- 


~~ mation within 30 days after receipt 


of a copy of the order. Hvergreen 


Engineering, Inc., IBCA-994-5-78 - 
(October 29, 1974), 81 I.D. 615, 74— 
2 BCA par. 10,905. As there is 
nothing to indicate that the appel-. 
lant has furnished the requested in- 


formation to the Government, the 


‘ hot’ bituminous concrete ‘claim: is 


hereby dismissed with prejudice. 


(3) Motion to Dismiss... , 


On January 8, 1975, the appellant, 
wrote. to the Government stating 
. that ‘it would retain counsel within; 
the next 30 days to proceed with. 
this appeal. No. counsel having en- 


tered an appearance for the appel- 
lant, the Government filed a motion 
to dismiss appeal for lack of :prose- 


cution dated March 14, 1975. The 


Government. in its motion relates 
appellant’s fatlure to reply to writ- 


ten interrogatories, the attempted _ 


assignment to a third party, the fail- 


ure to ever file a complaint, and the. 


apparent failure of appellant to en- 


gage an. attorney despite the repre- 
7 sentations made in appellant’s let- 
ter. dated J: anuary 8, 1975. The 


motion. also. ‘noted that, the. Govern- 


| ment continues to be Prejudice by 


DEPARTMENT OF THE INTERIOR — 


Govern- 


appeal, An Order to show cause — 


within 30 days why the appeal 
should not be dismissed with: preju- 
dice was. issued by the Board on 
March 18, 1975. In response to’ this 


Order: ‘the appellant: wrote the 


Board on April 10, 1975, stating’ 


that it was having difficulty raising’ 
funds to retain counsel to represent _ 


it and asked that the “case not be 
closed: until I’can raise the funds'to_ 
hire legal counsel.” "The Govern-.. 


ment ‘filed a motion to dismiss the: 
appeal with prejudice dated May 


21, L975; in which it noted’ that the 


‘appeal had been filed ‘on April 30, | 
1973; ‘and ‘that‘in the intervening 
time the appellant: had’ ous to: 


prosecute: the appeal.’ a ie 
On. Junie 12, 1975, the Board re~ 
ceived a response. ‘to the ‘Govern- 
ment’s motion to dismiss‘the appeal | 
with: prejudice from: a law firm in 
Phoenix, Arizona. The attorney: for 
the law. firm: who signed: the: re= 
sponse stated’ that he “would: like 
thirty (30) days’ in which to review’ 
the appropriate documents and the | 
legal issues: involved, at which time, 
if representation is undertaken, a 
formal notice of appearance will be 
filed with the Board of Contract 


Appeals, and the case pursued with- | 


out undue delay.” With no objection 
from the Government, the Board — 


issued an.Order on June 16, 1975, 
suspending any. action.on the Gov-_ 


ernment’s motion to dismiss the ap-- 


peal with prejudice for a period of 


30. days from-date of receipt of the. 
Order by the: attorney. To date. no 
appearance has been entered.by the _ 


a attorney from the Phoonix’ law-firm 


or by anyone-else on behalf of the 
| appellant. 

_In a memorandum to the ee 
under date of August 1, 1975, the 
Government renewea its motion to 
dismiss the appeal with ‘prejudice 
noting that the 30-day period had 
expired with no word from-either 
the appellant or the attorney. The 


memorandum shows that a copy had 


been mailed to the Phoenix attorney 


who had requested an SEDenuae | 


to review the documents. 


Decision 


fy This appeal was décketed on. 
| May 8, 1978. Over two-years have. 


transpired but no progress has ‘been 
_ made.on the prosecution of the ap- 
peal. Although two published deci- 


sions have already been issued, the 


appellant has yet to even file a com- 
plaint detailing the 21 separate 
items in its claim. Appellant has 
~ failed to cooperate in discovery pro- 
ceedings , thereby causing the Board 


to issue an Order dismissing the. 


portion: of its claim telating to the 45. days. after receipt of copy ope 


discovery request. 


Recognizing that copaliid has | 


~ not been. represented by counsel, the 


‘Board has given the appellant a 


- considerable amount of leeway: in 


proceeding with the prosecution of 
this appeal. The appellant has been 


. furnished ‘a copy of the Board’s 
rules. which clearly ‘show that -it is 


not necessary for the appellant: to 


retain counsel in order to. proceed 
with the appeal. Appellant may rep- 


| resent itself f through its President, | 
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‘BCA par. 


the official whe has been correspond- .. 
- ing with the Board and the Govern- 


ment since the appeal has been dock- 


eted. The Board's rules, Sec. 4.107 
(48 CFR 4.107). provide that acom- 
pilaint shall be filed within 30 days — 
after receipt of notice of docketing | 
of the appeal. It has been over two — 
years since the ‘appeal has been 
docketed. The record shows that the 


appellant has (i) ignored deadlines. 


established in Board orders (ii) re-" .. 
fused to answer interrogatories — 
(iii) made representations concern- 
ing receipt of documents which are _ 


contradicted by the evidence of rec- . 


ords, and (iv) stated that it would — 
retain: counsel and then. failed to. do | 
SO. - 


Based upon the ee) dade in 


these proceedings, we conclude that. — 


the Board should not continue to: 


entertain the instant appeal. The 
appeal is therefore dismissed with- 
— out. prejudice for failure. to ‘prose- 
cute. The dismissal shall be deemed 


to be with prejudice, however, . 
should the appellant fail to file a_ 
complaint with the Board within 


this decision. it 


Karr. VASILOFF, _ 
Administrative a eee 


T CONCUR : 


Witeris KF. ‘MoGnaw 


| Chie ig Administrative J udge. 


| 12See pe pseraae Cuiadtadian, IBCA-1012- 


12-73 (November 12, 1974), 81 LD. 645, 74-2 . 
- Henkle and: Company, 
IBCA~212 (September. 15, 1959),.59-2 BCA 


10,931 ; 


par. 2331; Parker-Schram Company, IBC A— 


‘419 (January 28, 1959), 59-1-BCA-par. 2058, 


er ey} 
| JOHN a BRIGGS. 
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Pay | “Decided September Iya 10085 5 7 


: eee ae ike decision of the Alncka 


State. Office, Bureau of, Land. Manage- | 
-ment,.ordering appellant to. relinquish 


7B portion of. the lands: applied for. in 


his. additional. homestead ge: appl | 


i ations AA-8028., 

“Set aside and remanded. 
1. ‘Additional - ‘Homestends-“Alaske 
sage) ee a Oe Tae 
‘The land in an additional ‘Homestead. en- 
“try: application: under the Act. of ‘April 28, 


1904, as amended, 43 U.S.C. § 213 (1970), 


must. be. contiguous‘ to the applicant’s 
original homestead. Neither that Act nor 
regulations: issued “thereunder | ‘require 


that: tr acts ‘of lands in such an additional 


‘entry. application be: contiguots ‘to each 
-other. The:requirement of 48 CFR 2567.1 
_(¢) that.land in a‘homestead. entry ,appli- 
‘cation in. Alaska must be.in a contiguous 
body is. maintained by.the fact that the 
land in the additional entr y must be con- 
tiguous to the. original homestead. . 


APPEARANCES: John ©. Briggs, Ps 


_ se. 


OPINION BY ADMINISTRA- | 


TIVE JUDGE THOMPSON 


) INTERIOR BOARD OF LAND | 


ABPEALS - 
n J tly’ 15, 1968; ‘J ohn ©. Brides 


So filed additional. homestead entry ap- a See. 1 of a Act of iM 44, ‘1808, 30 St te 
plication: AA-3028" in. the Alaska < oe oe ie pet ot Ns j 


_ State: Office, Bureau: of Land Man- 
| agement. The. application, was for 


DECISIONS: OF: a DEPARTMENT. OF: THE: INTERIOR 


: 2 rat LD. 
te separate tracts totaling 40 acres 
“as ‘an additional entry under’ sec. 2. 
‘of the Act of: “April: 28. "1904" (88 | 


Stat..527), as amended, 43 US: Ce 
is 913° ( 1970). The. tracts are not con- 


2 tiguous. to. each ‘other, but, each ad-. 


joins: , the.  applicant’s.- patented : 
‘homestead, entry. The State Office 
informed. appellant: ina decision 
dated April: 1, 1975, that; unless. he — 
ir elinquished. one or'the other.of the 


a two tracts, his application would be 
_ -rejected:and his claim canceled:.Ap-— 
 pellant appéals frorn that decision. 


The State Office decision stated 
that appellant “filed application to 
enter 40 acres-of surveyed lands un- 
‘der: the - act of May 14, 1898-30 
Stat.409 5.48 U.S.C. 16L (1970)).4 
“The: denise then quoted 43 CFR 
2567.1(¢) which requites that lands 
‘applied for in a homestead: applica- 
‘tion in Alaska “must'be contiguous. a 
‘Therefore, the decision: concluded, : 
appellant must relinquish one or the 
other of the tracts, ; 

Appellant points out that i‘. has 
received patent to his original home- 
stead of 120 acres..He acknowledges . 


that he has not applied: for tracts 


contiguous with each other. How-— 
ever, he states that each: of the two. 


tracts in his application is’ con-— 
‘tiguous ‘to his original homestead. 
‘He‘argues that. “itis obvious that 


‘the intent. of the regulation is being 
-fulfilled:”. ‘We chee with. appellant ang 


-409, now codified - as 43° 0.S.C:~§ 270° (1970), 
applies . the: homestead laws - of -.the : United 


States: to’ Alaska, including 43. U.S.C. §8 161, 


213°. (1970), See ie ‘discussion, ‘infra. - 
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‘ ee the: State ( Office decision was:in 
OLror., | 


under 4:3: U.S.C. “§ 161 (1970). That 
statuteis the general homestead law 
‘authorizing. entry. of: unappropri- 


pated publiclands. 43-CFR2567.1(c) 
isa regulation applicable. to home- 

stead. entries under 43 U.S.C. § 161. 

(1970). for land ‘i in Alaska: See 43° 
SUS... 8 270. (1970). ‘However, Ap- 
-pellant. clearly. stated: on: his: appli- 
cation, as required by 43-CFR 2512.2. 
(b), that he was— applying for. 


an additiotial homestead entry un- 


der the Actof April 28, 1904 (43. 


— US.C. § 218 (1970)). Therefore, the 


. “requirements. ‘of. 43° CFR 2567, .1(c) 
~~ that the land i in a homestead appli- 


cation must be j in a contiguous body 


= “should be applied within the pur- 


= ‘pose and requir ements of 43 U.S.C. 


—-§ 218° (1970) and regulations issued 


: ther eunder. 
"Applications 
homestead entries in Alaska under 


he 


48 US. C $213 ( 1970) are governed . 


“by 43, CFR 2567 Ale), which states 
| in part = 7 | : 


~(e) Additional entries. 
otherwise qualified who. has, made final 


proof on an entry for less than‘160 acres” 
- Taay make an additional entry for con- . 


tiguous" land. under. the act of ‘April 28, 


1904 * + * for such area as when added | 
to the area. previously entered will not ex-. 
. ceed 160° acres, ‘The requirements in. con- en 


Land Appeals by. the: Secretary of 
- the Interior, 43 CFR 4.1, the deci- — 
“sion appealed from is set ‘aside and : 
_-the'casé remanded for further con- 


nection with” such entriés: are set forth 


dr RE ® ES] 2512.2 of this chapter. : ae * 


“The meaning of the ‘words * ‘con- 
tiguous land” an the’ above regula- 


29 JOHN CBRIGdS™Y - 
oe 4h ae 


wilde mee its. es ie: ee Of 
‘oe, stated, AS. quoted aboves-t that: ap- 
-pellant. was applying to- enter, land. 


additional . 


“Any. person. 


pip Mar py cece on ap 
. a - 


thon. hoe. cident rae the first 3 
 -~paragr aPt: 
(1970) i es 


of 43. USC. $23 | 


Any omearena settler who has hereto- | 


fore entered, or may hereafter enter, ‘less 


than. one-quarter section. of Jand, may 
enter’ other” and” “additional land lying 
contiguous to- the: original entry: ‘which 
shall not, with. the land. first entered and 
occupied, ° ‘exceed. in ‘the, aggregate one 
hundred and sixty: acres: [Italics addéd: le - 


| 43 CFR 2519. 2(b) , referred to in 43 


CFR 2567.4 (c); suird, répeats ver-_ 
batim the emphasized: portion of the © 
above statute. ; 

The purpose of 43. US: Cc ‘013 


- (1970) is. to. allow. homestead set- 
tlers to obtain the full 160 acres they 
would have been’ allowed in their 
‘original homestead’ -etitry:-applica-_ 
-tions. The requiréinent:in:43° CFR 


2567.1(c) that the lands: applied-for 


in a homestead application. be con-- 
‘tiguous is maintained’-by’ the “re- 
quirement that the- additional, entry - 
lands be contiguous to the original — 
homestead. The end result, as In the . ie 
“case before | ‘us, is & 160-acre contig- 
uous body of ‘land. “Where ‘such a. 
‘pesult is obtained and an application 

: ‘otherwise meets description: require- 

| aments, we see no prohibition i in the 


law or. regulations against . an ad-.— 
ditional entry consisting “of ‘two. 


tracts both contiguous t 00 ithe oer = 


” Therefore ee to ary au- 


thority: delegated- to the. Board. ol 
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| sideration 
| ePaper 


bee tent ce this’ 


Jo. oan B. Tompson, 
Administrative J ud ge. 


We CONCUR:! 


- Doveras E. Henriques, _ 
Administrative Judge. 


| ANNE ‘POINDEXTER Lewis, — 
Administrative Judge. 


IN THE MATTER OF DANIEL 
HENSLER 
5 IBMA 115 


Certified Interlocutory Ruling. | 


1, Federal Coal Mine Health and. 
Safety Act of 1969: Review of Notices 2 


and Orders: £ urisdiction 


The Secretary of the Interior has juris- 
diction to assess a civil penalty under 


_see. 109(c) of the Act, 80'U.S.C. §819(c) — 
( 1970), and such penalty is not criminal — 


in nature. 


APPEARANCES: William A. Gersh- 


: cuny, . Esq., for respondent, Daniel - 


Hensler; Thomas A. Mascolino, Esq., 
, Assistant Solicitor, W. Michael Hack- 
| a Esq. ., Trial Attorney, for petition- 


. Mining Enforcement and pees z: 


| Administration | 


OPINION BY CHIEF 
a “ADMINISTRATIVE JUDGE 
4 DOANE | : 


cembares BOARD OF MINE 
| OPERATIONS APPEALS 


Pursuant to 43 OFR 4.591, Chief 
Administrative Law Judge Luoma 


DECISIONS ae THE DEPARTMENT. OF THE © INTERIOR 


182 1D. 


has certified to the Board his ealing 
inthe above-captioned docket dene 
ing in part respondent Daniel Hens- 
ler’s prehearing motion to dismiss 


for want of jurisdiction. ‘Specifi- 
cally, he ruled. that the Secretary of 
-the Interior has jurisdiction to.as-— 
sess a civil penalty under subsection 
(c) of sec. 109 of the Federal Coal _ 
Mine Health and Safety Act of 1969 


over respondent's. objection that — 
such a penalty i is criminal in nature 


and thus may only be imposed by 


invoking judicial power, 30 U:S.C. 


§ 819(c) (1970). For the reasons set 
‘as below, we affirm. | 


—peidad September 12, 1975 


| Procedural “aa PF actual 
2B ack ground - 


On May: 1, 197 B, pursuant to 43 


CF R 4.540, the Mining Enforce- 
ment and: Safety Administration 
; (MESA) - filed with the. Hearings 
Division a petition for assessment 
of civil penalty against respondent 
- in accordance with subsection (c) 
~.of sec. 109 of the Act. MESA al- 
leged in substance that, on July 18, 
1974, respondent knowingly author- 
ized, ordered and carried out vio- | 


lations of subsecs. (a) and:(c) of — 


‘sec. 313 of the Act. 30 U.S.C. § 873 © 
(a) (1970), 830 CFR 75.1800; 30 
U.S.C. § 873 (c) (1970), 30 CFR 75.- 
1808. Such. violations were alleged 
to have occurred at:the Meigs No. 2 ~ 
‘Mine of: the Southern Ohio Coal 


Company where respondent is em- - 


ployed as.a section foreman. 


‘On June 12, 1975, Sead ari- 


swered, stating a number of defenses — 
and praying that MESA’s petition 


44] 


be epee or in the ne 
_ that no ‘penalties be assessed. - 

Subsequently, on July 16; 1975, 
- respondent filed @ motion to distaiss; 
listing a number of grounds there- 


for, including the contention in sub- 


. stance that the penalties sought were 


criminal in nature and consequently 


not assessable’ by the. Secretary. 


MESA filed a statement in one | 
- the appellation “civil, p the penalty 


tion on July 28, 1975. 


ee order dated August: ie 1975, | 


e Chief Administrative ; ‘Law 
; se denied the subject.motion in 


part, ruling that he had jurisdiction 
over a sec. 109(c) civil penalty pro-- 


ceeding and that the penalty being 


sought was not criminal in nature. 
He then certified his ruling to the 


Board pursuant to 43 CFR 4.591. 


Finding: that the subject ruling | 
involved a controlling question. of : 


law. the resolution of which. may 


materially advance ‘ultimate dis- 
position of ‘the subj ae pr Bene din g, 7 value where the only consequence of 
we igreed to. undertake review in an 
order issued August 6, 1975. In the 
interest of expeditious handling: we 


scheduled oral argument for Au- - 


gust 15, 1975, and dispensed with 


~ the requirement of filing prehearing — 
briefs. Oral. argument before the © 
- undersigned panel or place as: 
| scheduled. 0 3 


“Is SsUe On A vole 


_ that the Secretary of the Interior 
has jurisdiction to assess a civil 
penalty under sec. 109(c) of the Act 

over) Pespondent’s | objection that 

such a-penalty is criminal in nature. 
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| Discussion 


ft] Subsection. (c) of section 109 
“of the Act incorporates by reference — 
the sanctions provided for under 
subsecs. (a) and (b), but is silent : 


with respect to the question of 


whether the former may be imposed . 


administratively by the Secretary. L 


Respondent contends. that, despite — 


is criminal in. nature, and that there- 


foré it may only be. imposed . by - 
7 invoking judicial power. Insofar as 


we are concerned, the issue pre- 
sented is. strictly a matter of 
statutory construction. _ 

We begin our analysis by reject- | 
ing the argument that the term 
“civil” can or should be ignored. It 


‘js settled that when the Congress has 
characterized a monetary penalty 
assessment as “civil,” such charac- 


terization must be taken at face : 


an. adverse judgment is liability to 


pay a.sum of money. See United 


States v. J. B. Williams Co., ne, 


498 F. 9d-414, 421 (2d Cir. 1974). 
With. respect to a. proceeding for | 
assessment oF civil penalty under 





—e 


1 Subsection (e) of sec, 109 of the Act BIO: 


vides as follows: © 
“Whenever a corporate operator. violates wey 
a mandatory health or safety standard or © 


knowingly violates or fails or refuses to com- 


- . ply with any order issued under this Act or. | 


7 Whether the Chief amamcenee 
tive Law Jiidge correctly ruled 


any order incorporated in a final decision 


issued under this Act, except an order incor: . 


porated in a decision- issued under subsec- 
tion (a) of this section or section 110 (b) (2) 


of this title, any director, officer, or agent of 


such corporation who knowingly authorized, 7 
ordered, or carried: out such violation, fail- 


ure, or refusal shall be subject to the same 3 
civil penalties, fines, and imprisonment that. 


may be imposed upon a person under sub-" 
sections (a) and (b) of this section.” : 


\ 
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- subsec. (c) ‘of sec. 109, the reall: 


in a case where ‘the Government 
prevails. is simply a money. judg- 
ment. By contrast, there is ‘neither 
the. stigma ‘of . é sonviction” 3 


tablishment ‘of: a criminal record 


‘hor, 
the disabilities associated ‘with’ es-” 


which accompany : a similar kind “of | 
judgment ; In & criminal procéeding | 


brought: under the same subsection. 


Tt follows’ accordingly that: the sub-._ 


ject penalty ‘provision 


; criminal j in patie 


‘On the foregoing basis alone, we - 


185. as 
characterized, strictly civil and not. 


would affirra the Chief Administra- | 


tive Law J udge’s. ruling 


, support: to our conclusion that when 
the Congress used the term “civil,” 
it didso purposefully. 


, but there’ 
are still other reasons "which lend 


With regard to civil monetary | 


penalties in other statutes which, 
like those’ under our Act, are de- © 
signed. for the regulatory purpose | 
of enforcing observance of and com- - 


pliance 1 with legislative policies and 


rules, we observe that, the: federal : 


appellate courts have uniformly up- 


~ held their validity asia matter of | 
- constitutional law as against con- 


tentions that’ such ‘penalties were 
criminal in nature. See, €.9., Océainié 


Navigation Oo. V. Stranahan; 214. 


U.S. 320 (1909) 5. 
7 Mitchell; 803- US. 80 


Helwering. v. 


eee 


(e) is to. impose. a punishment without ‘haying. 7 
to comply. with. the. procedural. requirements 


ws 


for .a. -criminal, _prosecution. | We. think, that, 


‘this. ‘Suggestion, ‘amounts. to pejorative, conjec- a 


- ture, unrelated. to. Any. objective aspects. of. the. i 


eas 


(1960), ; . apie hone paris | oe Ee 23s ae me pets Siege re 
ee id Se ns See kee welt thee ate to “s 


United 8 tates v. I. B. Williams Os 
Ine.,supra; American Smelting and: . 
Refining. Cov. OSHRC, 501. BF. 8d°) 
_ 504(8th Cir.1974) jand Prank Trey, | 
dns Ine: ve OSHRO, = Fui2di =, 
1974-1978 OSHD par.-:18,997:.(8d"> 

~ Cir., No. 73-1765, Nov. 4,1974) , aff?'d 
on rehearing en bane, — F.2d, 
1975-1976 OSHD par. 19, 876 (July 
" 24; 1975). Indeed, it is noteworthy” | 
that all of ‘these: eases, except ele. 

. vering v. Mitchell, supra, deal with 
civil penalties possessing a" substan- 

~ tial identity ‘of purpose,’ namely, : 
deterrérice’ of noncompliance, with - 
legislative’ fulés- designed in some. | 
measure to ‘prevent the occurrence of 
health and ‘safety hazards. More- 
over, in all of these cases, except 
United 8 tates vid. B. Williams Co., 

- Ine., supra, the penalties i in question 
were administratively imposed. The 
civil: penalty provision here’ under — | 
.: analysis comes squarely within this — 

. line of cases and cannot, in.our opin- | 
+ Jon, be. significantly distinguished. 
In opposition to this. line of rea-,. | 
. soning, respondent makes several ar- — 
guments based.on his reading of the 
: statutory language and. two federal 2 
. Cases, namely, United. States v. Le-': 
Beouif. Bros. Towing Co. de. 377 
F.Supp: 558 (E.D. La. 1974), ap- 
peat pending, 5th Cir., No. 74-3140, «. 
(1938) and Kennedy v. Mendoza-M artinez, 
ee as eo US. 144 *(1968). ‘He also com- 


age * Respondent suggests that, the. reall. “motive, 





3 We: ‘observe in passing ‘that. ihe maximum - 
civil penalty’ allowable under sec. 109 (ce) ‘is 
, $10,000-, which--is. well .within-.the. range of :' 
similar such penalties which have been . held. “ 
to be‘ civil. See, ‘e:9.,"“Helveéring -v: Mitchell, 
1. Supra; Unitéd States:ex rel.:-Marcus -v. Hess, 
language. of. the, Act, or the legislative, Foe ... 817 U.8. 537- (1948) ; United - States. v. SF. Bo |. 
a Williams 60; Tne., ‘supra- at 418; ne Ts. and 


Frank: Frey, Jr., Ines: Be ORERG: SUBTA. , 


82 1D. as 
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+ plains particularly of the denial of 
a trial by jury and the impact of the 
subject. proceeding on. any subse, 


quent. criminal case.. 


Respondent ould: wabd us ee 


| significance J in: the. fact that several 


of ‘the. criteria rouined, to be con 


7 109 a are. plainly irrelevant oy any. ‘in 
dividual who might. be. assessed a 
civil penalty. pur suant tosubsec. (c) | 
thereof. The criteria required to be 
“(a)” 
are: (1) history of previous viola-_ 
, tions, (2) - appropriateness of such 
penalty to the size of the business, 
(8) négligence, (4) effect:on the op- 
erator’s ability to continue in. busi- 
ness; (5) gravity of the violation, 
and (6). demonstrated good faith in® 
achieving rapid compliance ‘after: 
notification of a violation. Of these, | 
only the second and. fourth are ir-. 
relevant. We find-this argument un-. 
persuasive because these criteria do’ 
not constitute a description: of the. 


considered under — ‘subsection 


-coverage of subsections. (a). or. (¢) 


of sec.. 109, as would be the case, if. 
they . were, _ instead, elements. ‘of, ce 
j - $10, 000 for the discharge of oil, 
| which occurs knowingly. Our read- 


prima facie case. 


Respondent, finer points o 


that sec. -109(¢): requires proof by 
the Government that a person 
charged ‘thereunder committed the 


acts alleged “knowingly” and main- 
tains that such:-requirement conclu- 


sively reveals a purely punitive leg- 
 islative.: purpose: 


an action for a civil monetary pen- 


alty in:a: statutory scheme provid-— 
ing for both ¢ivil-and:criminal sanc- 


“We -reject ‘this: 
claim by noting that i in. an instance: 
_ where knowledge was an element.in: 


tions. for ‘the 5 same e behavior, ‘such | 
penalty - was. held. by the ‘Supreme aa 
Court to. be civil over ‘the objection, - 

| that it was. criminal i in nature. U.S. 


ex rel. Marcus v. . He fess, supra. (cited, : ‘ 
at, fi. 8). fe 


“Respondent * “principally - ‘religs 


upon’ the LeBeouf. decision. cited 


above. In that case, ‘a federal dis- | 
trict court, construed two contiguous : 
provisions — of the’ Federal Water 


Pollution Control ‘Act, namely, 33 : 
US. C.A. § 1161 (b) (4) and (b) (B) 


(1970). The former mandates com-~ 
pulsory notification to the Coast 


Guard upon an unlawful discharge 
of oil into or upon the navigable 
waters of. the: United. States and 
- makes failure-to comply subject to 
penal. sanctions. ‘Tt. also provides 


that “* * * Notification. a Or 
information obtained by exploita- 


| tion of such notification shall not 


be used 3 in any criminal case, except. 


a ‘prosecution, for. ‘perjury or for 
giving a false statement.”. (Italics 


added. ) Subsec. .(b) (5) provides. 


for administrative imposition. of a. 


civil, penalty of not more than 


ing of the court’s, opinion leaves 


us in some doubt as to whether. it 


stands for a statutory holding or a 
constitutional proposition | of law. 
However, in light of the prevailing 
practice “in federal- courts against - 
deciding: constitutional 3 issues where | 
an: alternative basis. for conclusive 
disposition: exists, ‘we are ‘of the : 
opinion’ that the court: held: “only: 
that'-a’ civil penalty: action’ ‘brought’ 
under 33° U:S:C.A.§:1161(b)(5)ig 


= OSHRO, supra at —. , 
Finally, respondent ioniisiaen 
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_ DECISIONS’ oF THE: 


- “eriminal case” within. the x mean-.- 
ing of the above-quoted use 1mmu- 


ity provision of 83 U.S.C.A. §.1161 


(b) (4). Given that holding, we find. 


LeBeouf.to be. completely. distin- 


guishable because the penalty being © 


- sought here is not an outgrowth of 


-. compulsory _ self- disclosure’ man- 
dated by the Act. : : 
Secondarily, respondent relies 


| upon the Supreme Court’s decision 
; in Kennedy v. Mf endoza-M artinegs, 
supra. There, it was held that for-_ 
feiture of citizenship for the of- 
: fense of leaving or remaining out- 


| side the country. to evade military 


service is a punishment which: can- | 
vs not be imposed. consistent. with the 
Fifth and Sixth Amendments to 


the. Constitution without a prior 


criminal trial. The Court weighed 
a) number of factors i in reaching a. 
determination | as. to whether the 
sanction in question, which was not 
labeled “civil,” was regulatory or 
penal in. nature; however, we need 
- not go tnesuah. a similar analysis 


here because, unlike the statute con- 


 strued in Kennedy, the congres- 
gional: intent and the language of 


the Act are entirely clear and the 


sanction authorized is purely mone- 
ine. Ve 


tary. See Frank Trey, Jr. 


particularly of the denial of an op- 


_ portunity for trial by jury and of 


the impact any testimony given in 


administrative proceedings might 


have on a.subsequent criminal case 


-_ growing out of the same incidents — 
which are the subject of the instant . 
petition for assessment. With. re- 


‘DEPARTMENT’ “OF: THE 


INTE RIOR - 


peeks to the ae abs ection, we - 
observe that if the Government. is 
successful in the subject adiminis- 
trative action, respondent may still 


demand u ane trial with respect to 
‘issues’ of fact in the appropriate — 


district court of the United States if 
he refuses to pay the administrative 

assessment and a collection action 
is filed: under sec. 109(a) (4). 80 


U.S.C. $819(a) (4) (1970). More- 


over, with respect to the latter. ob- _ 
jection, although. the Government 


may be taking certain. litigating 
risks with regard to any criminal 
action it may contemplate bringing, | 


such risks are irrelevant to a deter: 


mination as to whether the Secre- 
tary has jurisdiction to assess a civil 


penalty in advance of any prosecu- 
tion under sec. 109 (c). = 


_To sum. up, we ponclide that the 


assessment of a civil penalty under 
sec. 109(c) does not constitute the 
imposition of. a sanetion which | 1s 
penal: in nature. Accordingly, we 
are affirming the ruling of the Chief’ 


Administrative Law J udgeé sustain- — 


ing the Secretary’ Ss jurisdiction in’ 
the case at hand. 


ORDER 2 
- WHEREFORE, pursuant tothe 


authority delegated to the Board by 
the Secretary of the Interior (43. 


CFR 41(4)), IT IS HEREBY 
ORDERED ‘that the ruling in the 
above-captioned docket certified to 


the Board IS AFFIRMED. 


| “Dayw Dor: | 
a2 hie f Administrative J udge. 


- [82 LD. W anadh 
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Wr CONCUR? 
Hows Je. Scuertensere, Ir. ca 

- Administrative J udge. 


e; AMES R. Ricwanbe, a 
 He-officio M Tee, of the ne 
Director. 

Office of H earings and Appeals. 


| _ AFFINITY MINING COMPANY 
5 BMA 126 


~ Decided 8S sptonib er 15,1 976 
[Apion by the United Mine Workers 


. of America from an order by Admin- 
istrative Law J udge. Richard C. Steffey 


(Docket: ‘No. HOPE 45-719), | dated 
May 15, 1975, granting a Mining En- 
forcement and Safety Administration 
motion. to. ‘dismiss UMWA’s Applica- 
tien for Review of a section. 104(b) 


: Modification. Notice pursuant to sec- 


: tion . 105 of the Federal Coal Mine 
a Health and Safety Act of 1969. 


Affirmed. 


A; Federal Coal Mine and. Health and 
Safety Act of 1969: Review of ‘Notices 
and Orders: Dismissal of Applications 
i An Application. for Review of -a Notice 


modifying an earlier Notice of Violation 
issued pursuant: to-séc.-104(b) of the Act 


~ should be. dismissed: where: the. condition | 


cited in the earlier Notice has been fully 
abated and a Notice. of Termination is- 
sued. ms 


| APPEARANCES: Steven B. Jacobson, 
| Esq., .for appellant, United Mine 
- Workers: of. America; and.James R. 
Kyper, for appellee, Affinity Mining 


AFFINITY MINING COMPANY 2 5.) 
September 15, 197975 3 he 
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Company. ‘Mining fnforeement ‘and 


Safety Administration did not Lai -* 


ipate in this appeal. 


OPINION BY CHIEF 
ADMINISTRATIVE JUDGE 
DOANE 


INTERIOR BOARD OF. MINE 7 


OPERA LL ON S APPE ee 


B ackeground 


On December, 20, 1974, a Wass 
Enforcement; and Safety Adminis- - 
tration | (MESA) inspector . issued ~ 


N otice of Violation. No. 1. J JP to 


Affinity Mining Company. (Affin- > 
ity) after an inspection of its Key- 
stone No. 5 Mine in. Affinity, West - 


Virginia. This Notice stated that a 
refuse pile was impeding drainage | 
or impounding water at two.loca- | 
tions. Affinity was. given. ‘until Feb- = - 


ruary 5, 1975, to abate the alleged _ ‘ 
violation, of | 30 CFR 77.215. On 
February. 13, 197 5, Modification No- 
tice No. 1 JJ P was issued, and it 
stated that one portion of the refuse 


pile impeding drainage. had been. 


removed and gave Affinity until — 
February 27, 1975, to submit.design 


criteria for a diversion ditch to.the 


MESA district manager.:On Feb-_ 
ruary 20, 1975, Modification Notice 
No. -1 JJ P was issued . deleting the 


requirement of submission. of design 
criteria for the diversion. ditch: and | 


requiring abatement of the condi- — 


tion cited in. the. December Notice 


by February 27, 1975. On March 7, 
1975, the MESA inspector issued 
Notice of Termination No.1 JJP 
after finding that the cited condi- 


tion was fully abated. On March 24, 
‘ 197 5, the United. Mine Workers of 
“America filed ‘an. Application’ for 


Review of the. February 20 Modi-. 


fication N otice: 
On- April 8; 197 5, ‘MESA filed a 
motion to dismiss ie Application, 


in which Affinity joined on May 8, 
1975..On May 15, 1975, the ‘Kdmin- “% 


istrative Law. Judge (Judge),. re- 
_lyimg on the Board’s decision in 
Freeman Coal: Mining Corporation, 


1 IBMA 1,77 LD, 149, 1971-1973 


OSHD ; par. 15 36% ‘(197 0), held that 
where the violation, alleged i in a nio- 
tice of violation: has been found by 
“MESA to have ‘been abated, an Ap- 


plication: for Review. of: a modifica: | 


tion. of. such notice. must be. dis- 
: missed... ae 

Tn. its priek ‘ on appeal, UMWA 
contends that the Judge erred’ in 
dismissing its Application for Re- 
view.. Although. UMWA raises sev- 
eral issues in its brief, the key issue 
is that stated above. Affinity filed a 
brief in which it urged the Board 
to affirm the J udge’ S order. 


og ssue Presented 


“Whether the Judge ee in die 


missing an Application for Review | 


of a Notice mod earlier 1." 
7 yng on cater allows the representative of miners © 


_ to’ seek review of a sec. 104.(b) no-— 
. tice: only if he believes the period of | 
time fixed for abatement.to be.un-_ 
reasonable. and consistent with our 
holdings i in Freeman and Reliab le, 
supra, UMW A’s application is ren- 


| Notice of Violation where the ‘YVio- 


lation. alleged -i is found ‘to be fully 
abated by MESA: prior to the aes 


es of the Appheation. 5 


Discussion 


ie Tontinn Coal Mi ining Cor. 
sua ab Ada; the 


Aes 
Board held: 


DECISIONS OF: he ‘DEPARTMENT OF. THE INTERIOR 


ee “rhus, unless a withdrawal order 


- has issued, or unless there are issues — 
pending before the Board relating to an 


application by the Bureau for the” ‘assess- 
ment of a penalty; we think. that. a pend-. 
ing proceeding to review a section. 104(b) .. 
notice should be dismissed when the Bu- — 


‘Teau makes -an’ “unequivocal finding that 


the violation has been totally abated. 
(Footnote omitted.) 


[1] Subsequently, ea. * Reliable | 


Coal Corporation, 1 IBMA 50,78 
LD: 199, 1971-1973. oe par. es 


15,368 (1971), we held: . 


HOR that where. the Bercan “ands: a } 


‘Vv iolation charged i ina notice issued under 
-section 104 (b) or (i) of the Act to be 
totally abated,. an, application . to: Teyiew 


such ; notice under section 105 (a) | is. sub 
ject to dismissal.” : : 
We are of the. opinion ‘thato our it 3 
ings in,'these. decisions are disposi- 
tive of this’ appeal. UMWA is seek- 
ing.review of a Notice which mod- 
ifies an earlier Notice. It is limiting 
its application to the issue of wheth-_ 


er. the modification which altered - 


the requirements for abatement was 
reasonable. In the period’ between. 
the issuance of the Notice and 
UMWA/’s Application, Affinity 
complied with the requirements of. 


the February 20 Modification No- 


tice and abated the alleged viola- 


tion. Since section 105(a) of the Act _ 


dered moot by MESA’s' finding: that 
the a ene had’ d been total- : 


| iF abated. 


182: LD: ar. 


oan pees Stet Seg ts se 
se : agerag i Oe gar ae aBx 'f 
. 4: :1] a . + Sy es em ae 


* ZEIGLER: “COAL: ‘GoMPANY” 


Repreneys 1 9, 1 Ae 


“Ag: we- 5 stated in Freeman, supra 
at 18, “Twie. do ‘not. understand the 
Secretary’ S. deleg ation to the Board 


to confer: “upon. the Board. gener al 


. Supervisory | authority. over the en- 
“tire Spectrum: ‘of the Bureau’ Ss. en- 


~ forcement practices and policies. a 
= 2 it we were to. agree with the 


“position of UMW A, we would be 


| _ contravening -the. oe ‘statement 


_ by permitting the Office of Hearings 
and Appeals: to decree what MESA | 
-. should or: should not. require | for 

abatement of a violation. caer 
. -.Based upon “the. foregoing, we 
conclude that. UMWA’s Applica- 
tion for’ ‘Review * was properly | dis- 
missed. - 


“ORDER 


WHEREFORE, iad: to ihe. 
authority’ delegated tothe Board 
by the Secretary of the Interior (43 
CFR 4.1(4)), IT IS HEREBY 
“ORDERED thatthe Judge’s order . 
in the aR case Is AF- 
“FIRMED. me ae 
Davin Siege 
Ohi f Administrative J udge. 


1 coNCcUR: ge a HS bs es 

| ‘Howinn J. Schenranserc, Jr., 

ene J udge. _ 

| ZEIGLER. COAL COMPANY | 
5 TBIKA ‘182. 


“Decided 1 September 19, 1995 


| ] Appeals: hy: the: Mining: ‘Enforcement 
and. Safety. Administration | (herein- 


after MESA) and Zeigler . ‘Coal. Com 


“pany. (Zeivlex). frei om an 1 initial aeeiston? - 


dated: June: 24, ° "1975, by. ‘Administra-_ : 


tive Law Judge Paul Merlin (Judge), _ 
in-consolidated Docket Nos, BARB 75- 


611 and BARB 75-650-P-1 granting 


. Zeigler’s. application for review of an 
Order of Withdrawal issued under sec- 
“tion, ‘104(a) ofthe Federal Coal Mine | 
Health and | Safety Act: of: 1969 and 
assessing civil penalties of $600 for . 
violations of mandatory safety stand- 
ATOR. eT eee | : 


~ nitrmed. 


ae “Federal Coal Mine. “Health, and 
Safety, Act of 1969:. Closure ‘Orders: 
_ Imminent Danger. aig 


In an application. for: review of 2 a sec. “404 
(a) order, the order is properly vacated 
- where the conditions cited. therein. consti- 
tute. violations of :the operator’ Ss: roof: -eon- 
trol plan;. but fail to show: the roof:to be 


unsafe or. inadequately supported. 


2. Federal Coal Mine Health. and 
- Safety Act of 1969: Mandatory meer 
Standards: Roof Control ° 


- Individual . provisions of a: roof ‘Contyel 
- plan, once adopted. and approved by the 
Secretary are enforceable as mandatory 


' standards as to the particular’ mine ‘for 


which the plan was approved. ate 


3, ‘Peden Coal Mine’ Health | and 
' Safety Act ot AU80: Penalties: ue 

tion Pe | | 
“ The ‘amounts “assessed. ‘as civil penalties 
will not be disturbed: where’ it appears 


_ that an Administrative Law J udge has _ 
given. weight. to evidence: of economic — 


| losses. suffered as. a result ‘of a vacated 


- withdrawal order.. 


_ APPEARANCES: David- L,. Baskin, : 


Esq, ’ and: ‘Thomas. A. “Mascolino,. Esq.. oa 
Assistant Solicitor, ; fox appellant, Min- - 


ang immediately after 


| 44e 
ing Enforcement and Safety Adminis- 
‘tration; J. Halbert Woods, Esq., for 
appellee, Zeigler Coal Company. — 
OPINION BY ADMINISTRA- 
TIVE JUDGE a eee Lge 
BERG | 


- INTERIOR BOARD OF MINE 
OPERATI ONS APPEALS — 


| Background 


Po iecsuer 13, 1974, a MESA 
inspector issued the following ‘sec- 
_ tion. 104(a) withdrawal order * af- 


-», fecting the No. 4 unit. working sec- 


ie tion of Zeigler Coal Company’s No. 
9 Mine, 1 in Madisonville, Kentucky : 


- Violations “of | 75. 200 and 75.1725 (a) 
existed on ‘No. 4. unit, east rooms,. No. 
2 south, 1 main west: The approved 
‘roof control plan was not being: fol- 
lowed: in that the torque on the first 
‘and one out. of-every four roof bolts 
: installed thereafter were not checked 
each bolt to : be 
tested was installed in No. 1° room. 
An additional supply. of 20 roof bolts, 
‘at least 12 inches longer than the 
‘42 inch bolt: length used was not pro- 

vided ‘at the dumping point or inby. 
_ Two temporary supports were not. kept 

- in the face areas Of any of the seven 
active working places. The results of 
the spot checks on torques, on a 
- daily basis, were not being satisfac- 
‘torily recorded in the onshift exam- 
ination » book, in that for some shifts 
the number of bolts tested was not 
recorded, for some shifts the num- 
ber. of bolts -aboye and below the re- 
. quired average was_ not recorded, and 


for: at . least - one shift, Neither were 


recorded (75. 200). ; ; 
on both roof bolting machines, 


the torque valves 
Nos. 


 2-0555 and Serial No. 25 B-149, were 


and the brakes on the 
Serial No. 25 


‘inoperative, 
Foot bolting machine, 


AL Pursuant to the Federal Coal Mine Health 
and: Safety Act of 1969, 30 U. 8. C. §§ 801-960 
es 


DECISIONS OF. THE. DEPARTMENT OF. THE INTERIOR. 


— -[82.LD. 


B-149, were inoperative, and the. 
machine had not been. removed from — 
service (75.1725 (a)). 7 — 


-On December TT, 1974, the op- 


. erator had S| the above de- 


fects and the. inspector issued an 
order ‘modifying the withdrawal 
order and permitting production to. 
resume. | 

On December 19, 1974, the ae 


‘spector terminated the order when — 


he. found that. the operator was 10 


compliance with the approved. roof 


contro] plan and the persons in- 


volved -had.. been made, aware of 
the. plan’s provisions, _ 


On. .April. 14, 1975, the. civil. 


penalty - proceeding . was consoli- : 
dated with the Application for 


Review and. a. hearing on the 
merits was held on April mk in 
Arlington, Virginia. 

Finding no conflict in the rec- 


‘ord with respect to the existence 


of the conditions cited in the 
order, the Judge. considéred. each 


- condition in turn. He found that 


the failure to make and record 


230 CFR 75.200. provides in relevant part: 

“Each operator shall undertake to carry 
out on a continuing basis a program to im- 
prove the roof control system of. each coal 
mine and the means and measures to accom- . 
plish such system. The roof and ribs of. all 
active underground roadways, travelways, and 
working. places :shall be supported. or: other- 


‘wise controlled adequately to protect. persons _ 


from falls of the roof or ribs.-A roof. control 


plan and revisions thereof suitable to the roof 


conditions and mining system of .each coal 
mine and approved by the Secretary shall be . 


_ adopted and set out in printed form * * *.”. 


80 CFR 75.1725(a) provides: . 

§ 75.1725 Machinery and equipment ; oper- 
ation and maintenance. 

“(a) Mobile and stationary. machinery and 


“equipment ‘shall ‘be maintained in safe oper- 


ating condition and machinery or equipment in 
unsafe condition shall be removed from serv- 
ice immediately. ” 


444) 


ne aineis left’ the operator 
without the principal means of 


ascertaining whether the roof was | 
that the — 
frozen torque valves on. the roof” 


adequately — supported; ; 


bolting machines would result in the 
_. installation of improperly torqued 
‘roof bolts; and that the absence 
‘of extra long roof bolts and tem- 


porary supports could result. in 


inadequately ‘supported roof 


the event of adverse roof sondi- 
tions. 


‘However, since the record 
showed the -roof. in. the subject 
area to be in -good condition, the 

' Judge concluded that the depos. 
tures. from the roof. control: plan, 
though, serious violations, did not, 

_ either singly or in concert, con- 
stitute an, imminent Anaer The 

Judge also found the defective 

‘brakes on the roof bolting machine 

to be a serious violation but not 

one which constituted, or in any 
way contributed to an imminent 

‘danger situation. He assessed a 


‘total of $400 for four roof con- 
$100 for the. 
frozen. torque. valves, and $100 for’ 


trol violations, 


defective brakes -on the toot pee 
ing machine. 


‘Contentions of the Parties - 


MESA contends that the Judge 


failed to take into account the risk . 
which was present prior to and dur- 
ing abatement, and therefore er-. 

_~ roneously ~ reached the. conclusion | 


that no imminent danger existed. 


- MESA asserts that the risk was that 


no. adequacy-of-support informa- 
— tion was BxeHa Die eg an area of 420 
—594— 
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| “feet: by 180 feet (thea area a affected by 
the order). 


MESA asserts Fir hee that in the : 
event the order is found to have — 


‘been properly issued, larger mone-. __ 
tary penalties than those imposed 
by: the Judge must be. assessed. 
However, if the order were foundto 
have pesmi properly vacated, MESA 
would not challenge the amount as- 
“sessed. io 2 | 


” Zeigler, though conceding ‘hitrag: . 


tions of the roof control plan, con-— 
‘tends that the Judge correctly 


determined that no imminent dan- | 


ger existed. 


Zeigler, as cross- ‘appellant; con- 


‘tends that provisions in roof control | 


plans which go beyond the require- _ | 


ments of the statute are not enforce- 


able as mandatory health or: safety 
standards. | | 

Zeigler further contends that the 
amount assessed by the Judge may. 


have been excessive.in view of the 
-operator’s lost production between — 


issuance and termination of the 
order. 
Issues on hae 


‘Whether the Judge erred in con- , 


cluding that an imminent danger 
_did-not. exist. , 3 


_ Whether provisions Ina dndot con- 


trol plan are enforceable. as manda 


tory standards. 3 _ 
Whether the 5) udge see con-.- 


sidered mitigating factors in assess- 


ing penalties. - 


Discussion - 


Wy The record. establishes sev- it | 
eral instances of the operator’ oe 


a Gales to adhere’ to its: roof. control 


3 plan but is devoid of any indication 
of cracked, drummy, .or otherwise 


unsupported or defective roof in the 


subject area. Tt. shows. on the con- 


| . ~ trary that the roof ‘was in good. con- 
_ dition. MESA’s. argument  essen-. 
Aially equates the. risk that. an un- 


supported - roof. might not. be 


detected. with the probability that. a 


roof fall might occur at...any 
_.moment.:This reasoning assumes the 


existence of -a, danger (undetected, 

-sunstable. reat) not established: by - 
‘It is obvious - 
from the record that the‘operator . 
-has displayed a: negligent’ disregard .. 


the: facts of- record.. 


-of its roof control plan. ‘Seriotis roof 


. -eontrel violations occurred: which 


created. a ‘potentially’ dangerous 


situation 1 in that the operator might. 
be unaware of, or unable to detect: an 
a g : unstipported _ roof, ‘However, we 

must: conclude, as did the Judge, 


‘that the roof. ‘control violations, 
either singly or in concert, were not 
such that their existence. could rea- 


sonably be expected to cause death 


or serious physical harm before they 


. : -eould be abated. 3On'the facts of this 


“record, the potential for a roof fall 


was. too speculative and remote to. 


warrant the issuance of an imminent 
“danger ‘withdrawal order. 


[2] Zeigler does not allege - hot 


~-provisions in its roof control plan 
“are beyond the statute, nor does it 


Suggest. that aes on the conditions | 


3 Freeman Coal ee Carp. 2 IBMA 197, 
212, 80 TD. 610,.1973-1974 OSHD-par. 16,567 
(1973), afd sub: nom Freeman Coal’ Mining 
Co. Vs Interior, Board of Mine Operations: Ap 
peals, 504 FB. 2d TAL (7th Cir. 1974). 


DECISIONS oF THE: ‘DEPARTMENT: ‘OF THE INTERIOR 


/ (82 LD. 


cited. i in the: subject. order as. ae 
-tions. of 30 CFR 75.200. were not 
part. of. its approved root control 
_plan. In view. of Zeigler . Coal 
Company, ) IBMA 216, 80: L D. 626, 
1973-1974 OSHD. - ‘par. - 
(1978), and. North American. Coal. 
Corporation, 3 IBMA 93,81 ID. 
204, 1973-1974 OSHD. par. 17,658 
(1974) , where-we-held that the pro- © 
‘visions of roof control. plans: were 
enforceable | ‘as | “mandatory stand- 


. 16,608 


ards, we find: this’portion ‘of - 
; Zeigler’ 8) argument pe be without 
‘merit. | | 


esi At the: Nigaitig! Zeiglets S ‘Wit- 


“ness indicated that the operator lost | 
six production shifts, amounting to 
$2,300 4 between issuance and ter- 
| “mination of. the order. This witness 
could not explain the delay of sev- 
eral, days before the operator sum- 
-moned a MESA. inspector: to ter- 
-minate. the withdrawal -order. In — 
assessing penalties the J udge duly © 
_ considered. the figures furnished: by 
Zeigler as well as the fact that the 
subject section of the mine was 
—idled by the withdrawal order: He 
concluded that only moderate pen- 
alties were warranted even though : 
he found the violations were serious | 
and. resulted - from negligence: 


The. Board finds: that: no reason 


ons been shown why. the findings of _ 
fact, conclusions. of: law and. deci- — 
‘sion of the J udge should. not: .be 
affirmed. with. respedh to. the.a assess- 
“ment. of penalties. Looe 


Mes 4 Zeigler's- brief lists: ‘$21, 000 in: ‘economic 
“losses due to ‘the. shutdown. but: fails to -ex- 


plain this figure. 


| BABY: 4 ] 


ORDER i Sas 
“WHEREFORE; pur suant to thie 


author ity delegated to the Board by 


- the Secretary of. the Interior . (48 
CFR 4.1(4)) 


ait decision: 


Howain A i Se econ ‘Tn Ts) 
| eee J Judge 


Ie CONCUR: 


| Davi Doane, 


Ohief Administrative J Jute: of 


PEGGS RUN. COAL COMPANY, INC, : 


(68 IBMA 144 


Decided September 22, 1975 
Appeal by Peggs Run Coal Company, : 


Ine. from a decision by Administrative 


Law Judge Joseph B. Kennedy (Docket ; 
No. PITT 75-252-P) dated January _ 
-18, 1975, assessing civil monetary pen- 


-alties in the amount of $2,025, for ten. 


violations of mandatory safety stand- - 


ards set forth in certain regulations 
promulgated pursuant ‘to the Federal 
- Coal Mine: Health and pee: Act. of 


7 1969. 


_ Affirmed ¢ as. anpaific’. 


- Federal Coal Mine ‘Health and 
| Safety Act of 1969: ‘Penalties: Admis- 
sibility. of Previous Violations . | 


: Only. those, violations charged prior. to 


| those in issue, and for which penalties 


 PEGGS® “RUN: COAL = COMPANY, INC! 
Bea a, ra 


, IT IS HEREBY — 
--ORDERED that the Judge’s.Deci-. . 
sion and Order of June 24, 1975, 1S . 
AFFIRMED and that Zeigler-pay ~ 
 -the total assessment’of $600. on: or. 
 -before 30 days from the date of Ethis : 


have. bese paid, settled by 4 compromise, 
‘or finally ordered to be paid by the De- 
‘partment, are admissible as evidence in _ 
‘considering an. operator's s ‘Rigtory- of pre: nyo 
“vious: violations. : oa 


APPEARANCES: Richard. v.. Back- 


Jey, Esq., and Robert J; Araujo, Esq. 2 = 


for appellee, Mining Enforcement and 


Safety Administration; John_R,. Cart: 
“Jey, Esq., for ‘appellant, ‘Peggs ‘Run 
aa Goal Company, Ine a oe 


he . o OPINION BY ADMINISTRA- 


TIVE JUDGE SCHELLEN- 
BERG ye 


; indiearon BOARD OF MINE 


OPERATI ONS APPE: ALS 


_ | Backgp ound ; 
“This oe by: Pogos I Run. Coal - 


| Company (Peges Run); involves 
a challenge to 10. alleged viola-~ 
tions and assessments ‘of penalties — 
made under the Federal Coal Mine 7 
Health and Safety Act of 196917 . 
(hereinafter the Act) charged in 10 
notices of violation occurring in the - 


Peges Run No. 2: Mine, Shipping- 


port, Beaver County, Pennsylvania. 


A: total penalty of $2,025. was: as- 


sessed by the Administrative Law 
Judge (Judge) 4 for the alleged vio- 
lations. 


_ Eight of the latices indee re- 
view are. uncontested as.to the fact 
of. violation, but are. challenged on 


the ground of. insufficient evidence 


to. support. findings by the Judge. 


_with- respect, to. one or more of the : 


‘ ~ £80 U.S:C. §§ 801-960 (1970), ° 


| 446° = DECISIONS OF THE. 
| criteria seed under sec. 109 
(a)(1) of the Act in determining 
the amount of penalty assessed. Two 


violations are appealed both as to 
_ the Judge’s findings of the fact of 


Notice/Order No. 

1 HE fm 0 eens sn me ee A 380° CFR 
4 JHC_ We cag ee eee ees ~ 30 CFR 
8 eae 30 CFR 
40 JHO-PN____.-._..... 30 CFR 

1 FJIM__-__- pet ee-i ii. 80 CFR 

BS IM: ian se eee oot 30 CFR 

1 PPM. 2 o2----- see eee 30 CFR 

2 WDW.._..---.---2--2- 30 CFR 

DOWD Wes oes eee Se 30 CFR 

|i 0 aaa enna 30 CFR 

CT GUpl 22 seen ee see 


In considering the criteria pre- 


"scribed in section 109(a).(1) for the 


“purpose of determining the amount — 
of penalties to be assessed, the Judge’ _ 


considered as history of previous 


violations, inter alia, violations al- _ 


ready settled or compromised, those 
presently on. appeal, 


(See Gov. Exh. Nov1.) -- 

Although the Judge submitted a 
written decision in which he holds 
that all 10 violations did occur and 
assessed a penalty for each, the find- 


ings of fact and. conclusions of law 


supporting his decision are found 
only in the transcript of the hear- 


ing to which the Judge makes refer-— 


ence. Therefore, i in view of the con- 
currence of all parties, in this in- 
stance we will consider. such refer- 
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and those _ 
which occurred after the violations 
charged in the instant proceeding. 


U 82 I.D. 


| ele Hion aa as to findings on one. 
or more of the. criteria considered 
m assessing penalties. : 


‘The violations challenged on ap- 


| Goal are as follows: 


. Amount | 


400° 


Violated — Date. , 
75.807 ~ 08-29-72 $275 
75.807 08-29-72 ss«éi1000 
75.902. 08-29-72 — 250° 
75.400 08-29-72 100: 
75.603 . 08-29-72 + 200 
75.1704: © 08-29-72 © . 200: 
75.507 = 09-19-72 - sO 
2 .75.316° ~ 12-13-72 100 
75.1704 12-18-72 
75.301-1 01-19-78 —s«:50: 
Sei ueae a ates eee 8, 025 


ences ie va atereeraisa: as a part 
of the J fudge’ S Decision. a 


LT ssues Pree 


“Wikather? spaistion: which. have 
been settled or compromised prior to. 


the hearing in the instant case, 
which are in some stage of litiga-_ 
tion at, the time of said d hearing, ¢ or 


243 CFR 4, 593 requires that the Audines 
of fact,- conclusions’ of law; and: reasons or 


basis therefor be in writing. Although we 


are in this case. considering that the. findings 


and. conclusions appearing: in the transcript: 
‘to be incorporated by reference in the initial 
‘decision, we believe this practice. places an 


unduly heavy burden. on.- the. Board in review- 
ing initial decisions particularly where spe-. 


_ elfie reference. by page number of the tran-. 


script is omitted by the. Judge: For ‘this: 
reason and to- avoid the possibility of mistake. 
in construing. the. precise findings. and conclu- 
sions of: the Judge, we believe it would ‘be 
better practice for the J udge to. set: forth, his. 
findings. and. conclusions In the text of his 
decision. 


Ady] 


: which Hage. beken place: subsequent 
toa violation i in the instant case can 


properly be considered.as part of a 
history of previous violations for 


purposes of assessment.: © 

_ Whether the substantial evidence 
of record supports the findings of 
the Judge with respect to the oc- 


-eurrence of the subject violations as. 


well as his findings on the criteria 

required to support the assessments 

- ia a a3 
‘  Disoussion a 


~ Objections - were made by Pages 


~ Run at the hearing to the relevance. 


_ of violations already settled or com- 
promised, violations occurring sub-. 
sequent to those charged in the in- 
stant case, and violations being liti- 
gated within the Department at the . 


time of the hearing. Sec. 109(a) (1) 
of the Federal Coal Mine Health 


and Safety Act of 1969 provides i in 


part: 


Ty determining the amount. of 


the penalty, the Secretary Shall consider 


the operator’s: history of previous viola- 


+ tions, the appropriateness of such penalty 


to the size of the business of the operator 
charged, whether the operator was neg- 
ligent, the effect on the operator's ability 
to continue in business, the gravity of the 
violation, and the demonstrated good 
faith of the operator charged in attempt- 
ing to achieve rapid. eomplene after 
notification. of a violation. . ._ 


By that provision of. the Act: the 


relevance of history of previous vio- 
lations is clearly established. as one 
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Coal. Company, 4 


: firtor to be Sucdeeas in devon oe ee 
ing the amount of a penalty. The 


question then becomes how broad 


is the phrase’ “history of previous: 


violations.” | 
- With respect to olabiana already. = 
settled, The Valley Camp . Coal 


| Company y, 1 IBMA 196, 204, 79 I.D. 


625, 1971-1978 OSHD par. 15,385 
(1972), clearly indicates that.set- 


tlements are admissible i in evidence. 


to show history of previous | viola- 
tions. The Board held: 


* * * Tf the operator élects not to re- | | 


‘quest formal adjudication, but to pay the 
- proposed assessment, his payment is in no. 
sense in. satisfaction of an offer of com- 
promise and does not vacate or remove — a 
from his record the notices of violation 
upon which the penalties are based. 


This posture has been extended in 
Corporation of the Presiding Bish- 
op, Church of Jesus Christ of Latter 


Day Saints, 2 IBMA 285, 288, 80 
ID. 668, | 1973-1974. ‘OSHD “par... . 


16,913 (1973), to include payments _ 
made under protest. In Old Ben — 
4 IBMA 198, 218, 

81 I.D. 264, 1974-1975 OSHD par. 
19,723. (1975), this position is reit- — 
erated and extended to include - 
payments made under pres and 

compromise. 


[1] With respect to violetions for 
which notices or orders are issued. 
‘ subsequent to the notice or order in 
adjudication, a closer scrutiny of. __ 
the word “previous” must be made. _ 
The term must be accorded its or-  ~ 
dinary meaning. The term’ “previ- 


ous” is antecedent to the term ~ 
“violations” in the Act. An ordinary 
meaning of “previous violations” 
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| would be Pecans found prior to 
the’ ‘One at issue. “Although it can be 
dffirmatively argued. that ‘the —pur- 


‘pose’ of ‘the ‘Mot 1s ‘to. protect the - 


‘health “and: safety -of- miners and. 


Me therefore all violations subsequent 


to: the’ oné at issue. should also ‘be 
considered; “this” “construction ne- 
gates the ordinary meaning of the 
language: cited: ‘Therefore, such evi- 
denice is not relevant ‘and, on that 
ground, ‘Is ‘inadmissible. feet 
With respect to the alleged viola- 
tions not yet processed through the 


Assessment Office, or ina stage of 


being litigated within the Office of 
Hearings and Appeals, neither are. 


admissible as previous - violations. In 


‘each - situation. there. has. been. no: . 


- final determination that ‘a: violation: 
has ‘occurred. Hence, such a record 


cannot be: a. history. of Epes vious: vio-. 
lations. * ee 

. We belive dist the. ndiniscion’ of 

evidents of alleged violations found 

subsequent to the. violations j in the 

instant case was: not proper. How- 


ever, on the basis of: our review of 


the entire record, we believe that 


a there is” sufficient “evidence, un- 
tainted by the admission of said in- 


| admissible evidence, to support. the 
; findings, and conclusions discussed 
- below. a | 
; a the: oe we note a tbae Pocus 
Rtn. stipulated ‘at-the hearing that: 
the proposed assessments made-by’ 


MESA’ would-not affect the operas. 


 tor’s: ability ‘to continue:in busitiess: 
(Transcript. -of “Heating... before’ 


Judge Kennedy; pages 17 and:27);: 
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“( hepeitie tai | Tr), | Thereafter, - 
Peggs Run ‘admitted ‘to’ a ‘produc- 


tion “of: about: 1,000. tons’ ‘per day 
with a three-shift,. a wor 


week (Tr. 25 &26): 
| Hight of the notices-on ‘appeal to 


this Board are objected to on the 


grounds of excessive penalties. The 


violations themselves: ave.not.con- 


tested: Sec. 109(a)(1)- lays out, the: 
six criteria tobe considered in as- 
sessing ‘penalties. The. penalties as- 


oe pursuant: to Notices'1 JHC, . 
— August: 29,:1972; 4. JHC, August 
29, 1972; 1 FIM, August. 29, T0723. 


1 PPM, September.‘19, 1972; aad 
1 JSD, January 19, 1973, are each 
chiscced to on the ground of lack 
of adequate evidence to. substantiate 
a finding as to gravity of the viola- 
tion and negligence. The penalty 
assessed pursuant to Notice 8 JHC- © 
PN, August 29, 1972, is objected to. 
on. the ground of Tee of adequate. - 
evidence to substantiate a finding as._— 
to gravity and good. faith. attempt — 
to achieve. rapid compliance. after 

- notification. of a.violation. The pen- 
alty assessed pursuant to Notice. sa 
WDW, December 13, 1972, is ob- 
jected toon the ground of "lack of | 
adequate. evidence to substantiate Ca 


finding ‘as to negligence-and good 


' faith attempt to achieve rapid com-" 
pliance ‘after notification of a vio- — 
lation, Having carefully reviewed, 
the transcript, we concur in the find- | 
ing. of, the. Judge. regar ding: .the: 
above notices: with: respect to: find- 
ings of negligence and‘ gioss negli- 
gence, gravity,-and. good: faith at- 
ternpt: to achieve -rapid ‘compliance 
after: notification:of:a:violation and. 


: therefore’ affirm his fisSdadm sats: of 


: - penalties 3 in. the amount of $1, t 00: 


__ Notice. 10 JHC, August 29, 1979, | 
' was, for. an, alleged violation. of 30. 
CFR 75.400; . Loose -coal:. and:coal: 


_. dust were found under belts 4.and.5 


in 84 piles with a length from 8 to: 
12 inches each, the width of the belt. 
rollers, and.from 7 to 19 inches in: 
height from the floor while the belts: 
. themaelves" were 19 inches fromthe 
floor. Peggs Run is challenging the. 


J udge’ Ss. finding of-an unreasonable 
accumulation of loose coal and coal 


dust and the finding of negli gence in 


_ determining the amount’ of: penal- 
_ ties to be assessed. We find the deter- 
‘mination of the J udge as to unrea- 
~ sonable accumulations to be based on 
substantial evidence found on the 


| record. Moreover, after. careful re=. 


view of the. transcript with respect 


toa finding of negligence, we. cOn- . 
eur with the finding of the Judgees-. 
pecially in. light of the. extent of the. 

_ violation. and the duty: of the op- 
erator to continuously: watch.for and. 
. eliminate, such accumulations. ‘The " 
penalty. of $100 | owas: _ properly 


assessed, 


- Notice® 3 FJM, August 29, 1972, 7 
Ages for. a. alae of 380 CFR” 
75.1704. ‘The violation. alleged was. 
for a-failure to have two safe desig-.- 
nated: escapeways. The return air’ 
passageway was one of the two des-' 
- ignated escapeways: and the object. 
: of this notice. The Judge found that; 
such passageway had. accumulated: 
_ water ‘on: the floor: to.a maximum - 
depth of.2:feet..He further. found. 
that the roof: on. the, same. passage 
way: had. become: Souls, and pre-', 
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sented a: potentially: dhnigeroug'6t con- 
dition‘to those tr aveling thereunder. 
In addition, it was: admitted ‘that — 


this” escapeway was | not: ‘marked. 
.Peges Rui ar gued that it had three i 3 


designated - escapeways; the one’ 
heroin cited, the intake’ escapeway,” | 
and: the beltway; ; and, therefore, — 


there! were at: least: two safe: escape- | 


ways. “Tt further contended. that the: 
parties: ‘were instructed” as to the: 
three alternate routes whilé adniit-* 


| ting that two were not indicated bye: 


signs and without. demonstrating : a, 
map indicating the beltway as such. 

The Judge found the beltway to not.-- 
be a ne escapeway due to a clear- 
ance of only 2 feet in one part and | 
lack of designationthereof. He fur-> 


ther found the return air escapeway - 
not in..compliance with 30. CFR 


75.1704 due to the‘water and roof 
condition in light of difficulties: and: 
risks to disabled miners. We find 
that such determination was based 
on. substantial. evidence and there-. 
fore concur. The J udge! made, a find- 
ing-as to gravity that the condition... 
was “potentially serious” (Tr. 240). 

Although - we, find that phrase: LO. be: 
unclear,.. ‘the. potential . danger. to. 
miners: caused by. the described con-- 
ditions: warrants a conclusion that’: 


the violation was serious and, based: 


on. a, thorough review of. the tran-: 
script, we so find. Consequently. the: 


penalty of $200 is affirmed. 


“ORDER » 
“WHEREFORE, a “to. 


the authority, ‘delegated to” ‘the. _ 
Board by. the _ Secretary. of the! . 


450° 


Interior (43 CFR 4.1(4)), IT Is 


_ HEREBY ORDERED that: 


1. The two notices of violation 


challenged ARE AFFIRMED 
and the ten contested penalty as- 
sessments totaling $2, 025 ARE 
ALSO AFFIRMED; 


2.°:Peggs Run Coal Company, 
Inc. pay a penalty assessment. in 


the total amount of $2,025 on or 


before 30 days from the date of 


this decision. 


‘Howazp J. ScHELLENBERG, 5 Rey 
Administrative J eage 


I CONCUR: 

ec Deus. oe 4 5 @ 

o hie f Administrative f rudge: 

BELL COAL COMPANY, INC. 
5 IBMA 155 | 


7 ‘Decided ‘September 98, 1975 
‘Ayreal by the Mining Enforcement 


and Safety Administration from a de- 


 tision by Administrative Law Judge 


; George A. Koutras (Docket No. HOPE 
%5-204-P), dated March 4, 1975, as- 


sessing penalties in the amount of 


$1,475 and vacating a notice of vio- 
lation in a civil penalty proceeding 
_ brought pursuant to sec. 109(a) (1) 
of the Federal Coal Mine Health and 
Safety Act of 1969. 

Reversed in part. 

1, Federal Coal Mine Health and 


Safety Act of 1969: Mandatory Safety 
Standards: Electric Equipment 7 


The provisions of 30 CFR. 7. 512 re-- 


quire, inter alia, that all electric eqilip- 


: : DECISIONS: or THE DEPARTMENT ‘OF, THE INTERIOR 
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ment’ be maintained. in a manner to - 


assure. . safe operating conditions, . and 
the failure to properly guard. drivé 
chaitis of eléctrically operated loading. - 
machines constitiites a Vidlation of such | 
mandatory safety standard. 


APPEARANCES: Richard V. Back- 


ley, Esq., Assistant Solicitor, and 
Stephen Kramer, Esq., Trial Attorney, — 


for appellant, Mining Enforcement 


and Safety Administration. 


OPINION BY CHIEF ADMIN- 


ISTRATIVE JUDGE. DOANE 


7 INTERIOR BOARD OF MINE 


OPE RA TION 8 APPEALS: 


ae Factual and Preosdunal - 
Background, 


The stibj ect of this appeal j is N on 


_ tice No. 1 HRS, issued by Mining 
Enforcement and Safety Admin- 
istration (MESA) inspector Harlan 


R. Sparkman, on August 25, 1970, 
in the No. 1 Mine of Bell Coal Com | 
pany (Bell), located at. Clothier, 


‘West Virginia. The notice cited a 
- violation of 30 CFR, 75.512 and de- ~ 
| scribed the following conditions: 


The Nos, 1 and 2 loading machines in. 
1 right were not maintained in safe op- 


erating condition, in that the tramming | 


drive chains and conveyor drive chains 
were not adequately guarded and the 
drive chain for the No. 2 belt-drive unit 


was unguarded. 


MESA filed a petition Pi aSSess= 
ment of civil penalty on July 8, 
1974, with the Office of Hearings 
and Appeals charging Bell with 20 
violations of the Act. When Bell, 
failed to respond thereto, it was or- 


dered to show cause on October 10, oo 


a ca ae 


| 1974, ais a vennala not i‘ held in. 


ak default and the matter disposed of 
in accordance with 43 CFR 4.544 


(a). Bell failed to respond to the 


_ Order to Show Cause. On Decem-. 
ber 12, 1974, MESA was.ordered to: 


provide all available information, 


including proposed. findings, In oFr- » 
der that: the Administrative: Law 


Judge (J udge) might summarily 


dispose of the issues. MESA com-_ 


plied on January 16, 1975, Based on 


MESA’s information, the Judge is- . 
sued a summary decision on March 
4, 1975, which, inter alia, vacated — 
Notice No. 1 HRS. In substance, his — 
= ‘conclusions were that: A) 30 CFR 

"5.512 does not require that ‘the . 
machinery i in question be guarded ; : 
2) 80 CFR 75.1722 requires that ex- 


posed moving machine parts be 


guarded; and 3) 30 CFR 75.1722. 
was the appropriate section to cite 


‘in this. instance. ‘Based on the fore- 


going conclusions, the Judge fur- 


ther concluded: that. MESA had 


failed to. prove. a violation of 30. 
CFR 7 5.512 and the notice of viola- 


tion was vacated. 


“g sue Presented 


“Whether the: ay oe ee 


“qacatide Notice. of ‘Violation: No. 1 | 


HRS, eh 25%. ‘1970. 


"Discussion 


In fie course of hig on the 


J udge declared that the appropriate 


section to have ‘been cited ° was 30 
CFR 15.1722 (388 FR 4976; Feb. 23, 


= A197 78). This regulation. Was. Promul- 


“BELL COAL’ COMPANY, INC. 
September 23, 1975 


gated, however, more. than 2 years | 
eee: the issuance of Notice No. 1 
HRS. We disagree with the J udge’s _ 
conclusion that 30 CFR 75.512 was 
inappropriate at the time the sub- 
ject. notice was issued. The provi- 
sions of 80 CFR 75. 512. are a re- 
‘statement of the mandatory — ; 
standard set forth in sec. 305(g) of 
the Act (20 U.S.C. § 865 (g) at0)) — 
and are as follows: 


AL electric equipment shall iis: fre- 
quently. examined, tested, and properly 


‘maintained by a qualified person to as- 
sure safe operating conditions, When a 
-petentialy dangerous condition is found 
on electric equipment, such. equipment | 

‘shall be removed from service until such. 

condition. is corrected, A record ‘of such BS a4 
examinations shall: be : kept: and made 
available to an authorized representative 


of the Secretary and to the miners in such > 


: mine. 


[1] It is eiear from the foregoing 


facts that the Judge erred in vacat-_ 
ing the subject notice:of violation. — 
‘The equipment was not maintained 


in a manner to assure safe operating 


conditions as 30 CFR 5. 512. es ; 
quires.’ : | 


Purses _ 43 CFR 4.544(a), | 


7 fais the operator -was. found i in de- | 
fault, the Board assumes and finds | 
ny that the subject violation eccurred. 
_ In lieu of a remand, the Board 7 


may make the required findings of | 


fact to coincide with the record evl- 

_ - dence regarding any of the six. 
- criteria, of sec. 109(a). Buffalo Min- 
ing Company, 2 IBMA. 226, 230, 80 
LD. 680, 1973-1974 OSHD par. 16,- 
618 (1973). Accordingly, the Board © 


finds that: 1) the history of Bell’s 


previous violations is 8 insubstantial ; . 
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9). it employs 53 persons sik a a pro 


“duction’of 7 50 tons daily and 150,000 


‘tons’ ‘annually and i isa medium- sized ° ne 
operator, 8) its ability to stay” ee 
~ business’ will not be’ affected: by the | 


“Civil pénalties assessed ; ‘and 4) it'ex- 
“hibited: good ‘faith’ in abating the 


“able ¢ care ‘to: repair or provide the: re- 
—-quir ed cuarding, and, that the viola- 
. tion was moderately grave in that it 
“did” present a hazard. of. ‘potential 


. physical i inj ury to. any person work- 
ing in the area of the subj ectelectric «. 
“equipment. Based’ upon the forego- ae | | 
“A; Indian. Tribes: Constitution Bylaws 
appropriate penalty. assessment for _ and Ordinances—Indian ‘Tribes: Trib- 
al Authority _ a ree 

- The organie Aaty: of he: Hopt: "ride found 
An a: constitution authorized. by statute, . 
formulated and adopted by. the tribal 


Ang. findings, we conclude that an. 


a violation 4 is ee: 


ORDER ° 


es WHEREFORE, pursuant to the | 


--authority delegated 'to the Board by 
.the Secretary of the Interior ’ (43 
CFR 41(4)), IT IS HEREBY 

“ORDERED that that part of-the 

- Judge’s decision and order vacating 

Notice of Violation No. 1 HRS, Au- 

-gust 25, 1970, in the above- -captioned 

case Is REVERSED; that. ‘said 

Notice is REINSTATED; arid that 

Bell Coal Company pay sill penal- 


ties in the. total amount of $1,575 


within 30 ‘days from the date of this 
Aecision.. - ao 

oe See Doans, - | 
| Chie ‘ef A Adnninistrative J uae 


< concur: 


a J Scximamnm, Jn Rig ‘y 
-Adminisivating J udge.. ae 
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ADMINISTRATIVE APPEAL OF — 
THE ‘HOPI INDIAN ‘TRIBE 


= "connor, oor o ) 


areca /APPATRS. 


| 4 TBLA 134°" oS coaae > ee aot 
“violation, We. also find that Bell: was ae 
_negligent i in ‘hot exercising reason- 


“Decided September 26, 076” 


Appeal from an. adininistrative seas 
“sion: of the: Commissioner..of Indian — 
- Affairs issued. October. 10; 1974; : dis- 
‘approving Ordinance ‘Nos,: 23. and: 24, 
passed - by ‘the: ak ‘Indian* ‘Tribal | 
‘Soume eee DO ae Ree. 


" Docketed and Reversed, 


members and approved by the Secretary 


“of ‘the Interior, should be construed. for 
-Its: ‘ultimate meaning. under. the: .same 
ules as: are applied in the construction of 
State and federal constitutions ” 

statutes. | 7 


APPEARANCES: Boyden. re Ken- | 


_ and | 


nedy, Salt Lake City, Utah, for appel- 
lant, and the Hopi Tribe: David E. 
Jones, Office- of the: Solicitor, Depart- 
ment of the Interior, for the Commis- 


sioner, Bureau ‘of Indian Affairs; — 
‘Brown, Vlassis ‘and Bain, ‘Phoenix, 
| Arizona, for the Navaio Tribe. 


OPINION BY. ADMINISTRA- = 


LIVE JUDGE WILSON | 


_INTERI OR BOARD. OF. 
INDIAN APPEALS. - 


This; is an ‘appeal. frou the: ‘Merié- 


-panidin? Decision ‘ofthe: ‘Commis- - 
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= Bela cnarrany OF INDIAN ane - | 
ee = el Ge “September: 26 06 ee ee ee ee 


sioner. of the Bureau ae Indian AR 
fairs, - issued _, October. .10,. A974, 
> allegedly. not. delivered: to. the ap- 
~ pellant. until ‘January 10,. 197 B, 
| whereby. Hopi. Ordinance Nos.. 23 
“and: 24, were. ‘disapproved. The ap- 
peal filed : with the. Commissioner 
was’ trarisrhitted with the. record on 
February: OT: 1975, to’ the’ ‘Board of 


- Indian Appeals Rhos it, was.re- 
ceived. February 26, 1975. Although 


the Commissioner i in his transmittal 
contends that: the: appeal was. not 
timely filed, he suggests: that. the 


Board, should waive. the time re- 


‘quirements.of 25 CFR Part 2 and 
‘consider..the appeal on. its. merits 


_-sice’ he. had. disapproved the two. 


ordinances: on. the ‘merits ‘of the 


‘ sease. 


Without dadrossini he. issie of 
‘tireless of filing of a notice of 
| appeal, the. time requirements of 25 
‘CFR Part. 2 in effect prior ‘to 


June 11, 4975, are hereby waived. | 


under authority of 25 CFR 1.2 and 
the Board hereby dockets: this case 
. for’ decision on the. merits as a 
timely. filed appeal. 
It is only necessary to consider 
the applicability of the February 26, 
1975, decision of the Commissioner 


as it. apphes to Ordinance Nos. 23: 


and | 24 since the approval of the 


by this. decision. ae aes 


Legal briefs. ‘or: ‘statements were’ 


‘filed by” all ‘parties in the matter. 


- Moreover, oral arguments. were held 


an, the, maatter: on: J, wy 28; 1975,-at 


Salt Lake Citys Utah: “Aveordingly, i 
“all parties” have«thus' beert ‘heard. « 


The issue ‘presented i inf this appeal 


a8 pointed out. in thé Hopi’s brief 
‘and oral argument is whether’ Sec- 
‘tions. 1. and : 2 of Article. VIL of the : 
Hopi. Indian... Tribal » - Constitution | 
can be'so construed:so‘as to-bé com- 
| patible: as they are applied ‘to deter- 


mine the validity” and’ ‘effectiveness 
of Ordinance. Nos. 23. ‘and. OA. The 


‘word “approved”. appears.in- Sec- 
‘tion; 1 and the word “review” ap- 
‘pears in Section “2. ‘The: Hopi: Con- 
‘stitution ‘was approved ‘by: the 
Secretary of the Interior on. De- 
.cember 19, 1936, pursuant. to.sec: 16 


of the Indian’ Reorganization: “Act ; 


‘of Jtne 18,1934" (48 Stat. 987), as 
“amended, “8 US.C.°8 476" (1970). 
. “Article. V1 of the. Constitution.on . 
swhich the dispute. focuses. contains 
‘the following: language? ae * 


_ ARTICLE VIN-POWERS. Or THE _ 
| TRIBAL COUNCIL. | 


‘section 4 The Hopi; Tribal ‘Council 
shall have the following | powers ‘which 


“the Tribe now has under existing law or 


which have been given to ‘the Tribe by 


‘the Act’ of June 18, 1934..The Tribal: 
- Council shall exercise these powers sub- 
ject to the terms of this Constitution and 


to the Constitution and Statutes of the 

United, States, . * a 
(a) ‘To. represent and ‘speak for the 7 

Hopi ‘Tribe in ‘alt’ matters ‘for. the wel- . 


fare of the Tribe, and to: negotiate with . . 


the- Federal, . State, . and. local - ‘govern- 
ments,. and. with the councils. or | govern- 

ments of other tribes. te Aen 
“(g) To make ordinances, ‘subject to the 
‘abprovar oe the- Secretary * of? ‘the: “En- 
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es to protect the peace and erie 


of the Tribe, and to. set up courts * * * 
for the trial and punishment of Indians 

_ within the jurisdiction charged with af- 

- fenses against such ordinances. — 

re ee ce ee oe 
Section Bo Any resolution‘ or ordinance 

which, by the terms of this Constitution, 


is subject. to review by the: Secretary of 


the Interior, -shall ‘be given to the Super- 


intendent of the jurisdiction, who shail, 


within ten days. thereafter, approve or 
disapprove the same. . 

If the ‘Superintendent _ shall approve 
any ordinance or. resolution, at ‘shall 
thereupon become effective, but | the 
Superintendent shall send a copy of the 
Same, bearing ‘his endorsement, to the 
' Secretary of the Interior, who may, 
within ninety days from the date of en- 
actment, veto said ordinance or resolu- 
‘tion. for. any reason by - ‘notifying: the 
Tribal Council of his decision. | 

If the Superintendent. shall refuse to 


approve any ordinance or resolution sub- 


mitted to him, within ten days after en- 
actment, he shall report his reasons to 


the Tribal Council. If the Tribal Council 


thinks these reasons are not sufficient, it 


may, by majority vote, refer the ordi-— 


nance or resolution to the Secretary of 
the Interior, who may, within ninety days 


from the date of its enactment, approve 
whereupon the said 


the same in writing, Ww 
ordinance or resolution shall become ef- 
fective. . (Italics supplied.) | 


The record j is not clear, but, no one 


has attempted to. contend that the 


two ordinances 1 in question were not 


signed “by the Superintendent 


within the time. allowed in Section - 


| .2. Nor is there any contention that 
the Secretary or. anyone disap- 
proved the ordinances ‘in question 


- within the 90 days allowed’ for his - 


review and possible’ veto. Disap- 
proval of the ordinances was an- 
nounced. for the first: time, by. the 


DECISIONS. OF. THE: DEPARTMENT ‘OF THE INTERIOR 
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Cousaiscioner more then 90 days. ” 


following enactment. - 
‘ In the. order or ruling issued by 


the Commissioner on October 10, 
‘1974, the following statement was 


made : : 


* * * The manuer of review provisions 


is a nonfunctional section of that Consti- — 


tution until ‘Section 1 of Article VI is 


amended to. provide that certain tribal © 
-council powers are, in fact, subject to 
' Secretarial — 
| supplied. = 


review. * * * (Italies 


This review will ‘be confined ic. 
consideration of Article VI which - 
was the subj ect of the Commis- 


| sioner’ 's decision. 


It is the Commissioner’ S untena- 


ble conclusion that one portion of 


the Constitution, ¢.e., Section 2 of 


Article VI is “nonfunctional” for. 


the reason that it has no other por- 


tion of the Constitution upon which 


to operate. This construction . dis- 


regards the rule which requires that. 


no part of a constitution or statute 


is to be disregarded if an applica- 


tion of a stated provision can be 
found. 
The appellant presents a strong 


| argument in regard to the Commis- 


sioner’s foregoing conclusion 1 im its 
brief aS follows: | 


Ef, as the Commissioner contends, the 


procedures and. time limitations. COli- 
tained ‘in Section 2 of Article VI apply 


only to ordinances or resolutions requir-” 
ing Secretarial “review,” as that distinc- 
tion is made by the Commissioner, then 
in that case the review procedures and 


time limitations become a nullity, since 


there is no authority in: the Constitution 
for the Tribal Council to pass: an ordi- 


nance or anything else subject merely to 


“review.” It need’ scarcely be documented 
that such interpretation is disfavored and — 
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is to be avoided in all possible cases. ee 


e.9., Ha parte Public National Bank. of 
New York, 278 ae ‘101, 73 L: Bad. 202, . 


498, Ct. 43 (1928). 


It. is entirely logical ‘and saaeueniet 
indeed, upon. reading Article VI as a 
whole,.it is obvious that the “approval | 


by the Secretary” referred to in Section 


1 of Article VI is precisely the process of | 
obtaining review referred to in Section: 
2, which process: is’ explicitly subject to 
the stated time limitations. Here again, 


well- established. principles of construc- 


tion require that’ a document be ‘construed 
as: a whole: to: give. effect to all its parts. 


See,: eg:, Weinberger v. Hynson, West- 


cott:. & Dunning, 412 U.S. 609,. 633,. 87 


- L, Hd. 2d 207, 93°S. Ct. 2469. (1978). 


In Exe Parte Public National 
| Bank, supra, cited. oy ape the. 


Supreme Court said: 


But we ‘are not at liberty ‘thus to deny’ . 
effect. to a: part: of a statute. No rule of. 
statutory construction has been moredef-: — 
initely stated or more often repeated than: 
- the cardinal rule. that “significance and 


effect shall, if possible, be accorded to 
every: word. As: early. as’, in 


strued. that, 


fluous; void, or insignificant.’ *° Market 
" Company: v. Hoffman, 101 US. 112, 115. 
ee (Italics supplied.) 

In Weinberger, supra, cited above 
in the Hopi brief, the Supreme 
- Court was required to interpret the 


* provisions of the 1962 amendments. 
to the Federal Food, Drug and Cos- 


metic Act. The Court said: 
Moreover, | a: 
would render clause (C) superfluous. 


Under Hynson’s reasoning, any-drug that: 
could: satisfy: clause - (4a: ‘any. ‘drug 
‘that had become generally recognized as. 
| safe-—automatically. would satisfy clause. 


Bacon’s_ 
Abridgment: g2 it-was. said: that ' a stat- — 
ute ought, upon the whole; to be: so: con-: 
if it.can’ be prevented,. no | 
clause, sentence,. or word shall-be super-_ 


(0). “This construction, therefore, offends i 
the well-settled rule of statutory Construc- 
tion that all parts of a statute, if at alt: 
possible, are to be given effect. See, e.g.,- 
Jareckiv. G. D. Searle & Co:, 367.U.S. 308, 
307; Ginsberg &. Sons v. Popkin, 285° U.S. 
204, 208. * * *. (Ttalies supplied.) - 


(1 In line with the cases. cited _ 
above the organic: law of the Hopi | 
Tribe found in the Constitution au- | 
thorized by statute, formulated and. | 


adopted by the tribal. members and: 
approved by the Secretary of. the: 


Interior should be construed. for its. 
ultimate meaning. under’ the same 
rules as are. applied in the construc:. 
tion of state and federal constitu-. 


tions and statutes. Accordingly, we. 
find no reason. why the. ordinances: 


in question. should: not be construed _ 
inthat manner. aot cr oe 
In the oral arguments Heer in ae | 


matter. the Commissioner i in. further- eb 


ance of his position: contended that: 
atl) The: ordinances: in question: 


were subject to approval by. the: | 
‘Secretary to become effective. 


(2) The Board lacked jurisdic- 


‘tion’ to review the action of the: : 


Commissioner. 

We are not in ag reement with 
either contention: 
that. the review provisions of Sec- — 
tion 2 of Article VI are nonfunc- 


tional is wholly untenable. ‘To up-. - 


held. such construction would totally — 
disregard the cardinal rule herein-. 


Hynson’s argument * * *- above discussed which requires that’ 


no-part of a-constitution or statute. 


is to be disregarded if a-logical ap-- 


plication thereof:can be found. Well 
established: principles: of: statutory © 


The. argument | 


a 456. 


; construction. require ae a ae 


‘ment, be construed as a whole to give 


vee effect to all its ‘parts. Weinberger Ne 
_ Hynson,. Westeott and Dunning 


[N0., supra. 


“We are not persuaded . the Com- : 
argument that. the 
Board lacked jurisdiction to review. 
his decision... | 
The Conimissioner i in his sci 
— of February 6, 1975, officially disap- 
proving the erdinances’s in question, 


missioner "g 


did not treat: the matter as discre- 


tionary and final for the Depart- 
__ ment. On the contrary, the Commis- 
sioner on the same date in transmit-: 
_ ting the Hopi appeal of January 20, 
1975, requested that the Board re- 
2 ee the appeal on its merits. The 


Commissioner’ S transmittal of Feb- 


ruary 21, 1975, In ‘relevant es 


stated : 


. It ig clear — us that the appeal period 

expired long before the filing of” the en-" 
closed. complaint. “However, we suggest: 
you consider waiving the time limits and. 
— rule on, the merits of . the case. (Ttalieg. 


supplied. y- 


The Navaje O Tribe, is i mae 
ticipate in the. oral arguments due. 


to its interest In the matter,, con- 
tends: 


tion required approval by the Secre- 


tary rather than the Superintendent | 
because. of the far-reaching effects 


of the ordinances. 


(2) That the law and order and 
‘grazing regulations regarding the 
: disputed area,: effective as of -Au- : 
gust 1, 1975, will render the oe / 


eromarices moot. 


The. Navajo’ iS fis ‘argument ini 
| been ¢ discussed: elsewhere i in connec- : 


“DECISIONS: OF THE: ‘DEPARTMENT OF” ‘THE: ‘INTERIOR 


(4). That the eee in aus 
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len! wah ‘the Com uuee: s col- 
tention to the same effect and needs 


no repeating or. further elaboration 
at this point.. oa a 
The Board finds: mist. In the | 
Navajo contention No. 2. In connec- 
tion therewith, the Board takes note 
of the Act of Doone 29,, 1974, 88 
Stat. 1712; the Law and ‘Order and 


Grazing Geaulationn: appearing in 
the Federal: Register, Vol. 40; No. 


128, dated July-2; 1975+ and’ the _ 


case of Healing v. Jones, 210 F. 


Supp. 125 (D. Ariz. , 1962), aff'd 363 
U.S. 758 (1963). It would appear to. 


this Board that the Federal District 
Court for the District of Arizona — 
continues to retain jurisdiction over 
the disputed area.and the parties 
involved therein by virtue of Heal-. 


ung v. Jones, supra,.and the Act of 
December 22, 1974, supra. More- 


over, any local interference thereto. 
by either Tribe would be dealt with 
as. the court might’ deem appropri-. me 


ate. It further appears that the graz-_ 


. ing’ and: protective. regulations pro~. 
2 mulgated pursuant to Healing v. 
of anes, supra, and the Act of Decem-- 


ber 22, 1974, supra, would stay the. 
the efficacy of Hopi Ordinance Nos... 


23 and 24. 


For the: senene hereinabove set 
forth, the Board finds:. ge oes 
(1) That the-time limitations set | 


“for th in Section 2, Article V1, of the 


Hopi Constitution is acne upon — 
the Commissioner and that-both or-. 


dinances became effective upon ap- 


prone. by. the Superintendent. 1. 


— 1 Memoranda of April 18, 1941,. and. April F 
| 26, 1941, of Ww. ay Flanery, Chief of Division, . 
Office of the Solicitor, Department of the — 


Interior, further substantiate’ the - position of 


asrp i Seer 


“ay That ihe Board ae jurisdic: , 


: ; | fon over’ the subje ect. matter. os 


_ NOW,:THEREF ORE, pursuant 
: to the authority. delegated: to the 
-Board.-of Indian: Appeals by- the. 
Secretary of the Interior, 43 CHR 
4.1(2), as-amended, June 12,.1975, 
the decision of the Commissioner of _ 
Indian. Affairs, dated October 10, - 
1974, disapproving Hopi Ordinance. 
— Nos. 23 and 24, be, and the | same is - 


hereby REVERSED.. 


This decision 1 is final for the Ne Dow 


| ae aa 


" Aipxayom A. nT 


sera Judge. 


“overturn ~ 


Wer CONCUR: 


acer: Ji Ginsu | 
Administrative J udge.. er 


James R. Ricwarps, 


Director, Office. of vad earings and : 


A Tat 


aa to “> 


RUSHTON MINING. COMPANY | 
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“Decided September 26, 1976 


Appeal by Mining Enforcement and_ 
Safety Administration from a. decision | 
by Administrative Law J udge J ohn F. 
Cook (Docket Nos, PITT 78-871-P, 
PITT 74-38-P,. and PITT 74-50-P), 2 
dated January 31, 1975, in which the © 
Judge, in a proceeding to assess civil. 
_ penalties pursuant to the Federal. Coal ; 


this ‘Board. | However, . ‘the “memoranda ‘ were. 
made - known. to. the Board . -tao. -late.. for. ‘its “ 


vo consideration in afriving at its. ‘déeision. mei 


-RUSHTON : MINING: ‘COMPANY : 
pepicunler 26, 195 


es: a 


Mine Health and Safety Act of: 1989, = 
inter alia, vacated a: Notice : of Viola- 


tion charging. noncompliance with 30. 
CFR 75.507 and assessed penalties. in 
the amount of $2,985. with. ae oe 7 


a4 notices of Violation. | 


Affirmed. 


re Federal Coal. ‘Mine ‘Health “ai | 
Safety Act of 1969: ‘Evidence: Pre- | 
ponderance re : 


Where the “only “evidence offered. to 


| prove a violation . of 30 CFR 75.507 
“was the credible opinion : of the inspec-’ 
tor which was’ offset. ‘by the credible’ 
opinion. of the: operator’s witness of 


equal. exp ertise,.. the Board. will not. 
the Administrative Law 
Judge’s determination ‘that: the fact. 


_ of violation was not. established by a. 
_ preponderance of the evidence. 43.CFR. 


4,587. Zeigler. Coal Company, 4 IBMA. 


_ 88, 82 LD, 111, 1974-1975 -OSHD..par.., . 
19,478 (1975). | 


APPEARANCES: Richard - v. _Back- 
ley, Esq., Assistant Solicitor, ‘and 


vl Stephen Kramer, Esq., Trial Attorney, 
for appellant, Mining Enforcement 
a and Safety Administration; John R. 


Carfley, Esq., for appellee, Rushton 
Mining Company. - | | 


OPIN ION BY CHIEF ADMIN- - 


ISTRATIVE J UDGE DOANE: i 


INTERIOR BOARD OF MINE 
OPERA LIONS APPEALS © 


This epee concerns ‘Notice oF - : 


Violation No. 2, WEH, May Lis. 
1973 (Docket, No. PITT 74-38-P), 
issued’ to ‘Rushton Mining Com- — 


pany - (Rushton) at its Rushton. — 


Mine ‘in Rush’ Township, Centre 


U.S.C. § 865(d) 
the Administrative Law Judge 
(Judge) vacated on the ground’ 
that the Mining Enforcement and 
: (MESA) 

had failed to establish the fact of: 
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County, Pennsylvania, jie 
violation of 80 CFR 75.507 (30 


Safety Administration — 


violation by a preponderance of 
the evidencé. 


The Notice alleged . that return 
air was passing over two open- 
pump motors in 
violation of 30 CFR- 75.507. ‘That 
regulation, 30: GFR 75:507, which. 
isi a. restatement of. the’ statutory | 
_ provision’ in’ section’ 305 (dl) of the 
Act. (30 U.S.C. oe (1979)).. 


_. type . electric. 


provides as follows:.. 


Except “where: perhtissible power’ ‘con-' 
nection’ units * are’ ised, all”: power-con-: 4 
nection ‘points’. ‘outby’ the’ last: a , 


crosseut' shall ‘be'in‘intake air, 


28,. 1974, .in. Ebensburg,. 


readily observable, 


the motors, ée., whether it was re- 


turn air. Rushton’s safety director, | 
who’ had: 30 years of coal mining 
experience, testified that the design — 
likely, if not impossible, for the 

alleged condition to have existed. 


of the thine veritilation system was 
such that it was extremely un- 


; likely that return air would pass 
_ over the pump motors. It appears 


from the record: that: the -system 
utilizes a powerful. exhaust fan to 
exhaust: the: return air at.a rate 
of 140,000 cubic feet per minute. 


DECISIONS OF. THE. DEPARTMENT OF THE INTERIOR 


(1970) ), which 


the’ safety director that, 


- (82 LD. 


a At the same es intake air is 
dawn into . the pump chamber 


from a bore -hole located in the 
chamber. It was the opinion of 
“since 
air follows. the path of least re: 
sistance, the. intake air being 
drawn into the return air passage- 
way by the exhaust’ fan would 


prevent. return air from: entering 
the chamber and wee over. the = 
pumps: - 


In his ienon ihe J id labeled | 
both positions: as equally plausible 
and ruled that MESA had not met. 
its burden of proof. Accordingly, he 


vacated the Notice. ME SA contends | 


that the Judge erred in his evalua- 


| tion of the evidence. | 


_ Lssue. Presented.” 


Whether MESA established by a: 


At the hearing held on “Tone ca preponderance of the evidence that. | 


- Penn-. 
sylvania,. the: issuing inspector for. 
MESA. testified that, although: he- 
believed. the condition cited to be 
he made. no 
| measurements or. tests. to. ascertain. = 
the. direction of. flow of air over. 


open-type . (monpermissible). power 


connection units were in return.air, | 


instead of intake ‘air, In violation z: 


+80 CFR 75.507. 


* Discussion 


[1] The Board is of the a 
that the Judge: was correct in vacat- 


ing the Noticein issue. Rushton pre- 


sented plausible evidence which 
indicated that it was ‘extremely un-- 


MESA presented no direct evidence, 
other than the inspector’s testimony 


that the condition was readily ob- 
servable and did not refute the evi- 4 


dence of Rushton. The inspector 


took no’smoke tests or anemometer 
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7 ronaines to indicate the direction or 
“ amount of return air, if any, flow- 

ing through the pump chamber nor 

_did he allege that the bore hole to 
provide intake air to ventilate the 
pump chamber was: blocked or 
clogged, Based upon the foregoing, 
we concur in the Judge’s ruling that 
MESA failed to establish a° viola- 


tion of 80 CFR 75.507, and that the 
Notice - of Violation - should: be 


vacated. 
ORDER 


the Secretary of the Interior (43 
CFR 41(4)), IT IS HEREBY 


— ORDERED that. the Judge’s deci- 
sion in the above- captioned case IS . 
Rushton. 


Mining Company pay penalties in 


AFFIRMED | and that 


the total amount of $2,985 on or be- 
fore 30 days from une date of this 


decision... te 
 Davw Doang, 
| Ohief Administrative J judge. 


ia CONCUR: 


| Howiny, J. ScrsrimNBERe, JR., 
Administrative J udge. 


APPEAL: OF J. A, LAPORTE, , INC. 
TBCA-1014-12-73 


‘Decided September 29, 1975 | 
-(0K500081057, Beach’ 


Contract No. 
Nouri ishment Project, Cape Hatteras 
- National Seashore, | 

Service. | 


—30 
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_. tracts: 


National Park 


Granted j in Part. 


1 ‘Contracts: Construction and. Opera- 
tion: Drawings and. Specifications— | 
Contracts: Construction and. Opera- 
tion: Changes and  Extras—Con- 


‘tracts: Construction and Operation: 


Notices—Contracts: Disputes and 
Remedies: Equitable Adjustments’ 


‘Under a constr uction contract ‘for a beath 


nourishment proj ject at Cape Hatteras in- > 
volving a contractor’ s claim for equitable 
adjustment based upon the Government 
directing the beach fill to be placed in a 


_manner differing from the typical cross — 


ci ‘WHEREFORE, Saad tothe 
- authority delegated to the Board by 


section shown on the contract drawing, 


thé Board finds that ‘the: 20-day notice © a 


provision of ‘the Changes clause should | 


not preclude consideration of the claim - 


on the merits where there is no one action 


of the Government which.can be pointed ___ 


to as the identifiable event upon which 


the claim is grounded and'from which the . 


contractor’s delay in presenting the claim 
can be measured, particularly. where the 


- evidence of record indicates that the Gov- 
; ernment’s actions contributed to and may 
even have been the principal cause of the 


delay in giving notice of the: claim, 


2. Contracts: Construction and Opera- | 
tion: Modification of Contracts: Gen- 
erally—Contracts: Disputes. and Rem- | 
edies:: Equitable Adjustments—Con- — 
ts: Performance or Default: Re- . 

lease and Settlement | &,2 
A... eontractor’s acceptance of a. change - 
order is found to. be no bar to consid-. 
eration of a claim. under the. Changes. 

clause. where the evidence shows that 


the claim involved had neither arisen nor 
been discussed prior to the time the 


change. order in question | Was. executed. 


3. Rules. of Practice: ‘Appeals: Mo- | 
tions—Rules of Practice : Evidence - 


A contractor’s perol: stidenes rule “objeee 
tion. to the adinission in evidence of the 
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‘answer given to a question raised at a 
prebidding conference as set forth in a 


- contemporaneous Government memo- 
randum is overruled where the Board 


‘ DECISIONS OF 


finds: that: the answer given simply. re- 
flects. information contained in the invi-_ 


~~ tation for bids on which the contract is 
based, : 


tion: Contracting Officer—Contracts: 


Construction and Operation: Changes 
and Extras—-Contracts: Disputes: and. 
‘Equitable’ Adjustments— : 
Performance or Default: 


Remedies: 
Contracts: - 
Inspection | 


A. special ‘provision. eathonene. the: ‘eon- 


tracting. officer.to adjust: or revise the 
limits. of the work. during performance to 
reflect the..conditions. encountered - and 


thereby. provide for maximum: use of ma- 
_ terial .available::with the funds: allotted 
is. found. to vest the’ contracting: officer 
with no- plenary authority. to direct. the 


placement, of the beach fill where the au- 


thorization: to- adjust or. ‘revise the limits 


of the work is circumscribed by the: use of 


the word “approximate. fe 


5, Contracts: Construction. and ‘Opera: 
tion: ‘Drawings and Specifications— 


Contracts: Construction and ‘Opera- 


tion: Changes and Extras sContracts: 
Construction and Operation: General 
Rules of 
Construction and Operation: Coniict- 
ing Clauses - ac, a 


Ing case jagolvine the question of the im- 
portance to be ascribed to the typical 


eross section shown on the contract draw- 
ings, the Board finds that. the drawings 


contained’ ‘positive representations: on 


which’ the contractor was entitled to: rely 


and did rely in: submitting its bid, noting, 


in. connection therewith, that the. inter- 


pretation | advanced. by the Government 
with respect to certain provisions. on the 
drawings, in the:contract and in a change 


order would render inoperative or. super- 


THE DEPARTMENT 


‘Construction—Contracts i 


OF THE. INTERIOR [82 LD. 
fluous other requirements wigediy feed | 
by the drawings or contract terms. Previ- — 


ously the Board had found that the con- 


tractor’s site visit was adequate and in 


any event could not havé revealed condi- 


tions created by storms which took place 
several. months after the scheduled site | 
visit concluded. . 


4. Contracts: Construction dnd Opera- «6. Contracts: Construction and. Opera- 


tion: Changes and Extras—Contracts: 
Construction — and. Operation: ‘Esti- 
mated - Quantities——Contracts: : ‘Dis- 
putes . and. Remedies: ‘Equitable. Ad | 
justments | 


- An estimated wanncities provision re 


which the Government was authorized to 
obtain: additional quantities of beach fill 


at the unit price specified. in: the contract 


SO long as the additional quantities did 
not exceed 25 percent of the original total 
contract price is found not to preclude an 


adjustment. under the: Changes. clause for 


clearly unforeseeable costs to the extent | 


the contractor shows (i) the basis upon 
: which its pid ‘was calculated and (ii) the 


causal connection: between ‘the increasea 
costs and the inability or the failure or 
the Government to adhere to. the. typical 


-eross séction shown on the coutr act draw- 


ings in ene. the placement of the fill. 


¢.. Contracts: Construction. and: Opera- 
tion: : Notices—Contracts: ‘Disputes 
and Remedies: Burden of Proof—Con-. 


_ tracts: Performance or | Default: ‘Sus- 
pension of Work | | 


A claim under the ‘Subpand on of Work 
clause is denied. where the Board finds 
(i), that the contr acting officer acted with- 


in his discretion in issuing an order di- 
 recting the suspension of all work in the — 


wake of ‘a devastating storm at Cape 
Hatteras with a view. to determining 
whether and, if 80, how the work under a 
beach nourishment contract. Should pro- 


~ ceed or, alternatively, whether the con-. 


tract should be terminated for the con- 
venience of the Government; (ii) that 
the contractor had failed to show that 


. its costs’ would have been. any 1e89, if the 
stop. work order had been issued at an 


- earlier time; (iii) that suspending the . 
contract: work for the | 5 working days’ 


‘covered by the stop order did not involve 
delaying. the: work for. an unreasonable 
- period of time; and (iv) ‘that showing 

the contract work to have been suspended 
or delayed for an unreasonable period of 
time isa prerequisite to. recovery under 
the Suspension of Work clause in all cases 
including those in which a written order 
to suspend work has been given as con- 


templated - by bareeraph @ of ‘the 
clause, ny are 2 a a « 
| APPEARANCES; ‘Dillard © 


Laughlin, Attorney Taw ‘Phillips, i 


Kendrick, Gearheart & Aylor, Arling- 
ton, Virginia, for. the appellant; Mr. 
Donald MM. Spillman, Department 


| | Counsel, “Atlanta, Georgia, for. | the: 


| Government. 
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.- OPINION BY OHisE ADIETH. 
ISTRATIVE JUDGE McGRAW 


INTERIOR. BOARD OF 
“CONTRACT APPEALS: 


“The. formally. circ Miced contract 
involved’ inthis appeal was awarded 


to: the. appellant as. low: bidder--on 


November 16, 1972. It called for the 


; furnishing of all the labor, material 
and equipment required. for the re- 
moval of ‘approximately 1,000,000 
eubic yards of material from a. des- 


-. ignated borrow area‘:and for the : 
placement. . as. beach nourishment 


(hydraulic beach fill) in accordance 


unit, price bid: of $1.31 ‘per cubic 
_ yard ; mobilization and demobiliza- 


tion expenses. at the lump: sum bid. 


APPEAL OF J, A. 
. September 


to September 5, 


LAPORTE, INC. 461 
29, 1975 es 
amounted to $150, 000 resulting m a 
total estimated contract ae of 


: $1, 460,000, 


Prepared. on siaiderd’ fone for 


construction. contracts and includ- 


ing the General Provisions found.in- 
Saad Form 23—A. (October 1969 
Edition), the contract. (Exhibit 


45), required the work to be com- 


plete within 180 calendar ‘days after — 
the date of.receipt of the notice to . 


proceed. The notice was.received on 
December 6,.1972, . 3 
ing June 5, 1978,.as the date for 


thereby. establish- 


completion of ‘the ‘contract. work 


(Exhibit -41). The: time for peér- 


formance was. extended 5 days be- : 


cause of a, ‘Government. issued stop 
order and 87 ‘days. for the ‘Teasons. 

set forth: in Change Order: No: 2 
: (Exhibits 26 and 31), changing the 


date for completion of the contract 
5, 1973. The contract. 


was accepted as substantially. com- 

plete on September 19, 1973 (Ex- _ 

-“hibit’14). ? Liquidated damages have — 
been assessed. for: the 14 calendar | 


days of delay involved at. the con- | 


tract specified rate of $100 per day | 
oe in. ‘the total amount of fS1, 400. 


1 Except as. otherwise: speelfically iidicated, 


all references to: exhibits. are ‘to ‘those. con- — 
tained in the appeal file: . eee 


“Final inspection. and acceptance: occurred 
on- December: 5, 1973 (Exhibit: 9), ‘The. Find- . 
ings ‘of Fact made by the: contracting officer 


~ in connection’ therewith states : 
*- ** Project Supervisor Riddel had be - 
served during the course of the project that _ 
the. contractor was not developing the neces. 
with the: contract: drawings. at, the - sa 
constructed: drawings. Because of the appar- —. 
-Riddel. carefully and = thor- | 

oughly maintained daily. project data sufficient 


ary survey data for. the preparation of. as- 
ent failure Mr. 


for the final preparation of the datas and 


completion | report. Be 1 haat 


e- 
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e Thronology 0 7 events 


‘Sous 9 moniths Bors the award 
of the instant contract, the appel- 


lant. had successfully completed a_ 


“much smaller-contract * for the Na- 
tional: Park Service involving’ mo- 


_pbilization and‘:demobilization and | 


| the placement:of -200,960° cubic 


yards.of-beach nourishment at Cape 
Hatteras.* -At. the. prebidding: con- | 


-ference.on October. 11, 1972 (Ex- 


hibit 45A),°. the appellant’s presi- 
John. MacDonald, had 
raised a question as to the Govern- © 


dent, Mr.. 


ment’s intentions with respect to the 


placement: of beach fill in the light | 





* At the tim award of the instant contract 


avd: tinder, consideration, a Government official 


made. the following appraisal of appellant's 
‘performance under the prior contract: 


> “All: personnel employed: by: the aontenetor 


_ were. well qualified . in their particular erait 
skills” to - accomplish all. ney phases of 
the: operations. 


“The contractor eeoculieds a ‘most iunocated 


and techiical: implemetitation in placement of 
booster stations: for supplying. beach nourish- 
ment. ” (Exhibit, 45 ; memorandum dated No- 


‘vember 10, 1972, . from’ Preston D. Riddel, Proj- ~ 


ect” Supervisor, * Cape _Hatteras | to . Director, 

Southeast Region, ‘National Park Service.) — 
4 Bxhibit 45. (note 3: supra): > the. predeces- 

sor contract involyed the same. borrow area 


and abproxitiately. the same ‘location for. the 


fill: (Tr. 19): 


6 The. memorangum’ to les dated October 12, 


ns supr a contains the following paragraph : 
“12. The:‘plans. indicate. a uniform . place- 
ment. .of material, Is) it not a fact, that the 


majority.of the quantities will he: on: the long. 


end of the line? .. 


(Mr: MacDonald: indicated this fact was 


: jue in his experience during the previous con- 
tract.) It can be, anticipated that. the major 


vperation will take. place’ on the north half. 


of. the project since the operation calls. for 
“north to south placement. Many factors may 
require field. consideration which would dic- 


tate. remaining: at ene spot and. placing suffi- 


eient material to acquire; the. satisfactory fill 
’ in the. surf: zone. Naturally, a great- deal is 
contingent. on. the: method. of operation. and — 
quantities pumped by the Contractor.” 


DEPARTMENT OF THE INTERIOR - 


‘the contractor: was advised: 


[82 LD. 


: of the. company ’S experience: on the 
earlier contract (Tr. 41, 42), From 
the answer received, Mr. MacDon- 
ald. had. concluded that the fill 
would be placed according to the 
‘Plans’ and psc as oa 59, 
80) | 


The: eae oe conference 
was held: on December 6, 1972. Mr. 


‘MacDonald: testified. ‘that the job 


was ‘mobilized’ i in Ji anuary of 1978 


and. pumping of the. beach fill be- 


gan in late February (Tr. 20, 21). 


Before the pumping began, Mr. 


Preston D. Riddel was named as the 


; contracting officer’ Ss representative 
and project: supervisor on the in- 
stant contract. 7 An 


letters dated 
February 19 9 and 20, 1978, z the con- 





6 It is not entirely ‘clear: from the: record as : 


to when the job was mobilized or when pump- 


ing the. sand began. The, Complaint | (para- 


‘graph 5). ‘states that mobilization began on 


or about ‘Déceniber-: 7, 1972. Later‘in his testi- 
mony Mr. MacDonald ‘stated that the company 
had probably been pumping a month or less 


“when Change Order No.'2-was received (Tr. 


25). Change: Order No, 2 is: dated May 18, 
1973 (4.6.5 over 2% months after ‘late: Feb- 
ruary’’). In the main, witnesses for both the 


. appellant ‘and’ the Government testified - with- 
out, reference. to: project. diaries. or,. notes of 


any kind’ to. ‘aid their ‘recollection. “Tt is “evi. 
dent’ from. the ‘record: that. the project. super: 


le did maintain a- diary and: detailed 


records (Note 2, supra ; Exhibit 26)." . 
-TIn‘a letter dated: December 26, 1972, and 
signed . Vernon Ingram, Contracting Officer, 
“You are’ again — 
reminded that any arrangements. Or. agree- 
ment with respect to the | administration | or 


‘execution of this contract: with persons other. 


than those named. in this letter will not nec- 
essarily be binding on the Govérnment. Only 
the Contracting Officer. may. approve changes — 
in the work that will result in extra costs or 
adjustments in costs to the Coy erument 
and/or-in. contract time.’ (Exhibit 38.) 
'.8The February 19, 1973, letter (Exhibit 


36) -was signed by “A. H. Meyer, who was the 
contractor’s. project. superintendent. from. the 


commencement of. the work until August 1, 


~ 19783: (Exhibits: 24° and aon): ‘In: ‘the’ ‘Febru- 
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| September #9, ae | 


-@ 


tracting. fftesr: was, notihed of the 7 
changes: to the. area of the beach. 


| covered. by the contract as a result 
of the severe storm of February. 10- 


12, 1978. Testifying on behalf of | 


the Government: with respect to the 
conditions brought about by the 
storm from Station 2228 ° north- 


ward, the pro] ect supervisor stated : | 


* * * Northward to about. Station 


2175, the area was completely inundated, 
the North. counter rocks 12, the Highway 


was a large sand. pan. By. sand. pan I 


mean: an over. wash pan that went all 


the way from the ocean back to the 


- sound. Approximately 200 feet of dune" 
and: surf: zone. had been eroded in’ this. 


-area.. Three — Tajor motels have lost 


around 45 to 50 feet of the end section | 


in the Hastern end. One large beach cot- 
_ tage was washed into the.sea. A couple 
of other cottages (were) blown out and 
_ tipped — over on. their sides. sand pan 
‘down through that populated area: Ap- 


proximately 500,000 [4 eubie yards of — 
was ‘displaced in this | area, — 


material 


ary 20, 1973, letter (xhibit 35), appellant’s— 


president, John MacDonald, referred to 
changed conditions created me the storm after 
which he stated : 

“The changed condition: is: 
Park beach and. dune has washed away and 
the Park provenyy) is now below the Ocean low. 
- water line. . 


“Tt is ‘necessary’ for the Park Service to. 


obtain permission from. private property. own- 

ers to place sand on their property in order. 

to. reclaim. Park property from the: Ocean. . 
“In this area: where there is. no. dune; at 


to north direction | in: order to. maoredt the 
peur ” es 8 - 


ee aos ee . ges “ 


9 Mr. MacDonald testified that from appTox- 


imately station 2228-450 northward the. dune 
system which ‘had been erected earlier had 
been. washed | away because the beach ‘itself 
' was gone (Tr. 22). Change Order No. 1 (note 
12, infray cites station 2228-+-00 as the pont 
of reference. | 


10The estimate - of ‘approximately — 500, 000 : 


cubic yards. of sand lost in the northern sec- 


tion related only to the February ‘10-12; 1973, 


Part of the 


whether overwashed across ihe. nnd a 
back to the sound Or. carried down to 


where we did find evidence of accretion 


on the beach below the © Loran. Station 
on the. point. 
contraetor’s © pipe line. back far: enough - 
to. upset: a couple of Loran Equipment 
antennas - to the dismay of. the Coast 
Guard. The largest difficulty from this 
* * * destruction was to the road, the 
private sector, and the Northern limits 
of:our project. that we were working. (Tr. 
141, 142.) © ee | 


Ina letter w written: anne dais of 
February 27, 1973 (Exhibit 34), 


the contracting officer advised the 


contractor’ that °.the - conditions 


brought. about by the recent. storm ' 
were being carefully evaluated and. 
that the continued forbearance of 
the contractor: would be appreci- 


ated until the Government could : 
determine. its future < course. of ac- 





storm, | _as is clear from the testimony - eryen: 


by Mr. Riddel a ‘short timé’ later : 

ee ee Unfortunately, we ‘cannot tell -you 
the exact quantity that was lost in * * * a 
three day Northeaster starting | the 19th. of 


'March. We lost more material, we lost more — 


structures. Again the North. counter rock 12 


- had been relocated more than 600 to 800 feet. 


West of where the original location was. That 


had’ been inundated by: sand, another sand ; 
‘pank over that area * * *; So, as we looked 


at. it, we had four large: embayments. ee AL. | 
we had been hit by ‘another Northeaster we 
probably would have had an inlet in that: area. 


So this is why we desperately needed more 


yardage: for that Horners sector.” 2 (Tr. 143, 


144,) _ 
will be necessary to place the fill in a south. 


‘The: contracting officer’ S testimony that the 
records he had read showed something like 
500, 000. cubic yards of sand’ to have been lost 


Was apparently related otily to. the February ‘ 
10-12, 1972, storm (Tr. 98). 


There is nothing to indicate. that the ap- 


pellant had access to records showing the 


amount of sand lost in. any. of the storms. Re- 
sponding to.a question on cross- examination Y 
as ‘to how many cubic yards of sand were © 


washed away in the two storms, Mr. Mac- 
Donald stated: 


‘“* * * JT remember someone 
saying, something like 500,000° cubic yards. 
= = (Tr. 51). 


* * * 1£ also moved. the = 
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tion. Thereafter, by telegram dated 


March 6, 1973 (Exhibit 33), the 
contractor was directed ‘to sus-| 


pend ™ all. work as of the close of 
business on March 7, 


(Exhibit 81). ! | 
A week later the Government i is- 


‘sued Change Order No. 1,” which 
made certain ‘changes relating to 
the borrow area a directed that 


from Station 2228 Northward to 


the beginning of the project pump- 


ing should proceed: from south to 
- north. The Change Order (Exhibit 
29) recited that it was issued pur- 
suant to Article 3 of the General 


Provisions: and specified that there. 


1 Citing’ Clause 23(a) of the General Provi- 


sions as its authority the stop order stated: 
“The changed conditions brought about by the 
recent storm requiré a complete Teevaluation 
of this project work. At this time there is a 
strong possibility that a determination. will. be 
made to terminate the contract for the con- 
venience of the Government. a 
122 Included in.the body of the diange order 
_ were the following provisions: | 
_. 2. Because of changes in. the beach rece 
and the.loss of protective dune structures, ‘you 


are to begin pumping operations at Station | 


2228-+4-00 and continue in a northerly direc- 
tion to the point of beginning designated on 


the contract drawings.. The nourishment cross-— 


sectional plan incorporated in» ‘your. contract 


is to be followed. where practical, but adjust- 


ments must be made consistent with the. posi- 
tion -of the inner and outer bars and other 
oceanic conditions... | 

“3 After reaching the pigiect bovine 
point, fill placement. will be in a. southerly 
direction from Station 2164+ 80... _ 


4, All pipe will be. installed on. United 
- States property” unless the contractor. elects to” 
- negotiate with private landowners for access. 


across their lands. The contractor must in- 
demnify and save harmless the United States 


Government from any and all of his operations 


and activities on private properties. 


“Except. as provided herein, all terms and - 


conditions. of | this. contract. remain. unchanged 
and in full force and. effect. id 
x Pgh fe See Ew, Ft a 


(Hxhibit 29) 
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1978, until 
further notice. An order to resume 
work was given on March 13, 197 3 


[82 ED, 


would be no increase in i the soutiaee 


cost or time of performance result- 


ing from the changes. As requested 


in the instrument the contractor 
acknowledged receipt of the Change — 
Order #? by his signature thereon 1m- _ 


mediately below-the following state-_ 


ment: “The procedural work ad- | 
justments:set. forth in this change . 
order are. satisfactory. and are here~ 


by accepted.” 


_By May 8, 1973, the Cece 


officer had Gecame: concerned : over 
delays in contract performance. In - 
a letter written on that date he 
noted that the contractor had used 
“approximately 151 days to accom- 
plish 20 percent of the contract 


work and that there then. remained 
only approximately 33 days to com- 


- plete the balance of the work. A 


serious question was raised as to the | 


: extent to which tthe delays ‘experi- : 


enced were primarily due to a series 


_ of equipment failures. 


Some time prior to’ May 9, 197 3. 
the Government concluded that it 
should exercise its right under the 
contract a to. increase the ¢ contract t 


13 The Change Order ‘45 dated March 20, 
1973. This is only 1 day after the commence- 


- ment of the storm characterized by Mr. Riddel . 
as “a three day Northeaster” (note 10, supra). : 


-4In especially pertinent | part the letter of 
May 8, 1973, states 7 
“es * * Jn looking for conditions ‘that have 


“caused this unfavorable posltion, one-appears 
to be foremost and that is the series of 


equipment failures. We. believe you will agree | 
that considerable time has been lost. due | to . 
major breakdowns.” (Bxhibit 28) || : 

15 “SP_g CHANGES AND ALTERED QUAN. 


TITIES : Payment. to the Contractor will be 


made on the basis of. actual quantities of 


- work performed ; however, in accordance with 


the ‘Changes’ clause of the General Provisions, 
the Contracting Officer may, make changes. in 
the plans and specifications. Tf the change (or 
changes) does not result in an increase. or. 
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quantities by 25 percent. Prior to 
the issuance of a written change or- 
_ der the contracting officer had called 
the contractor’s attention to the ex- 


istence of the right and had secured 


the contractor’s agreement to accept 
the 25 percent increase 1n hydraulic 
‘beach fill at the contract price (Ex- 
hibit 27, Tr. 23-25; Tr. 103-109). 


In the letter of May 9, 1973 (Ex- : 
hibit. 27), accepting the increase in 


quantity, the contractor stated that 


the accomplishment of the addi-_ 


tional work would require 45 extra 


days. The letter also. included: a re- 
quest for a 42-day time extension 
for excusable causes of delay related’ 
.to wet conditions in the staging area 


(10 days), the February storm (18 
days), the stop order of March 6, 
1978 (14 days of which a 5-day aie 


_-extension. had previously | been 
granted), and the March storm (5 
days), 

_ Change Order. No. 2, dated 
ay : a 1973 (Exhibit: 26)" a6 


decrease of. -more than: 25% of fie: enone 


- total contract amount, no adjustment in -the - 


contract unit prices will. be. made. If. the 
change (or changes) results in an increase or 


decrease of more than 25% of the. original — 


‘total contract amount, then upon. demand of 
either party, an equitable adjustment shall be 


made of the unit price or prices representing 
the item or items causing the main increase. 


or decrease; in case of an. increase, any ad- 


justment in payment shall apply only to the 
related quantities of work performed in. ex-— 
; in. the event. of. 


cess of the stated percentage 3 
a decrease, any adjustment in payment shall 


apply to the quantity or quantities of work — 
actually performed.” (Hxhibit 45 ; Spectal. Pro- 
visions.) See also clause. 60 of. the General | 


Provisions entitled. “VARIATIONS: IN ESTI- 
MATED QUANTITIES.” | 

. 16 Testifying on direct examination : as ‘6 the 
reason for the issuance of Change Order No. 2, 
the contracting. officer stated; 


“We had determined that: the additional 


material was necessary in order to develop the 


APPEAL OF J.. A; 
September 


- of the job (Tr. 


140) 
aware that 500,000 cubic yards of sand had 
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‘LAPORTE, INC. 
29, 1975 


‘grsnted the requested. time viet 
sions and directed the contractor to 


perform the following additional 
work: z 


1. Place and additional 250,000 cu: yds. 


of hydraulic beach fill (beach. nourish- 
_ ment) within the work limits specified by 
the contract drawings. This additional 


work is to be accomplished in complete 


; accordance with the provisions and speci- 


fications of the contract. 

You. will be compensated for this addi- 
tional. work at reas contract unit price of | 
$1. 31 per cu. yd. * *.* ee 


eo a, re 


uniform beach nourishment project that we- 
were after. J don’t believe we. ever reached the |. 
. typical profiles that’ were projected in our 
construction drawings. But we were endeav- | 


oring to stay as uniform as possible: through 
the beach development project. The 250, 000 
cubic yards was necessary to replace yardage . 
lost during the storm.” (Tr. 97.) > 

On cross-examination the. project supervi- . 
sor stated that the additional 250,000 cubic ; 
yards were needed to get to the northern end © 


recollected having specifically . discussed the | 
matter:-with the contractor’s on-site repre- 
sentative, Mr. Meyer (Tr. 156, 171). -Con- - 
cerning this conversation he stated: “* * * 
It would: go up there, it had to go there be- 


cause wé knew that 500,000 cubic. yards was 


taken out of. there by one storm. sia kame 6! bi 0 
ee ie 

' Meyer testified that additional sand 

was: grt “to repair the storm damage” — 

(Tr. 136). It is not clear whether Mr. Meyer 


‘eonsidered ‘that the additional sand was 


neéded: only in-the northern area ‘or over the 
entire job. Nowhere in his testimony (Tr. 131— 
is there any indication that he was 


been taken out of the northern end of the job 


An one storm. 


17 In the Finding of Fact pertaining to the 
Change Order the contracting officer states : 

“Public Law 92-306, 92d Cong. authorized 
$4.3 -million for. eriersency: storm ae re- 
pairs at Cape Hatteras: NS. 


—.  e * * The Government Is obligated’ by the 


Public Law to provide. the maximum possible 
protection within the emergency funds al- 


‘lotted:: Contraet provisions permit the ‘en- 


largement of the contract work up to mice 
at the prevailing” unit. kaa 


156). The project supervisor = 


Continued _ 
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tn a letter dated August 4, 197 3 

| (Exhibit 93), the contracting officer 
called attention to the fact ‘that as 
of July 31, 1973, the contractor had 
completed 69 percent of the con- 
tract work and that there was less 
than 30 days remaining for comple- 


OF THE. DEPARTMENT op THE INTERIOR 


*. 


tion of the project. The contractor. 


responded by a letter dated Au- 
gust 15,1973 (Exhibit 20), in which 
it aol that there had been certain 
circumstances in regard to the job 
prejudicial to completing the work 
on time. More ‘specifically, it re- 
quested time extensions because of 
the alleged departure from the con- 
tract regarding the deposit of the 


beach fill** and difficulty with a 


supplier.” At the same time it for- 


Continued 

“Accordingly, in view of the authoriaation 
_ provided by the Public Law and the attendant 
’. obligation of the Government to repair storm 


- damage conditions, it was unanimously agreed | 


by Park Service Officials that the contract 
should: be expanded by 250,000 cu. yds. This 


additional work will be performed at. the. 


_ prevailing unit price which is very definitely 
in tbe best interests of the Government.” 

18 “Whereas the contract calls for distrib- 
uting the beach fill relatively uniformly along 
the beach, the great majority of the fill has 
been deposited. at the northern end of the 


project. This has resulted in a greatly length- 
ened pipe line with booster pumps running | 


“wide open. constantly for long periods of time. 


tional compensation. | 
dated August 15,1973 (Exhibit 19), 
Is | 
change 7° in the contract as a result 


(32 LD. 


ded = india letters for re : 
One letter 
concerned with an alleged 
of the manner in which the beach - 
fill had been placed. The other letter ’ 
dated August 15,1973 (Exhibit 21), 

presents a claim for compensation. 


attributed to a Government issued 
Pens order. 


¢ latm Pons widaplaaemen of fl — 
vee 8500, 000 - | 


The claim igtiae re cnuaaeee ip, : 


1973 (Exhibit 19), requested addi- | 
“tional compensation | 


oR by reason. of the change in the’ 
above contract accomplished at the deci- 


sion of the United States, as follows: 


1. The contract.calls for an approxi- 


_ Inately even distribution of the beach fill 


over the entire length of the project, ie., - 
10,200 feet; in fact the greater propor- 





~~ *"We have been concerned over this de- 
parture from the contract for some time but: 


have not been sure in what manner the bal- 
ance of the beach ‘fill would be placed once the 
- contract was changed in. this regard. 


eR 


_ (Exhibit 19.) 


Addressing himself at ‘the neidae: to the: 


’ failure of the contractor to submit a. written 


protest or to even make a strong oral protest . 


to the project supervisor (Mr. Riddel) at an 


‘This additional stress on the equipment has 


caused a greater number of méchanical break- 
_downs than would otherwise be the case. 
* * * Toward the south end of the project 
we would expect to pump approximately 700— 
800 cubic yards per hour; at the north end of 
the project we can. produce only approxi- 


mately 300-400 cubic verde per. hour. % (Hx- . 


hibit 20.) 
Mr. MacDonald testified that they tried to 


pump 24 hours a day, 7 days a week (Tr. 29). - 


19 “The wear and tear on our pumps goes up 


‘in’ multiples as greater pressure is. needed by — 


reason of the distance from the borrow area. 
We have been delayed by our supplier. of pump 
shells on pumps which were worn out by rea- 
. son of the higher pressur es necessitated by the 
longer lines. # * * (Hyhibit 20.) 


beach. 


* the groins. 


earlier time, Mr. John MacDonald stated : 
“So, it wasn’t real obvious, you know, he 


_ didn’t come down and say because of the storm 


we are only going to do about 6,000 foot of 
We're eliminating the Southern third. 
If he had told me that-in writing or officially, 


I certainly. would have made a much bigger - 


protest through channels and to the contract- 
ing officer. But. this was never indicated and, 


if the further South we got from the shorter 


lines, the more money we made and the better 
it got. And we kept thinking, well, it will get. 
better and we'll get down. there and we'll do — 
that. * * * (SJome time around August, the 
end of July, when Mr. Meyer was leaving, he 


_* ¥* #-egme to me and’ he said it looks like 


we're not * * * ever going to get as far as 
* * * (Tr, -185, 186.) 


£59) 


: tion of the fill has bean placed ae the 
northern end of the project. . 

25 The contract calls for a ‘erm ‘ap- 
proximately 100 feet wide throughout the 
length of the project ; the addition of 250,- 
000 cubic yards to the project would in- 
crease this berm width to. 
throughout the. length of the project. A 
berm of much greater width has been 
built throughout most of the Donthery 
half of the project. 


~- In his decision of N ek 29, 
1973 (Exhibit 12), the contracting 


officer did not dispute the contrac- 
tor’s contention that more sand was 


placed in the northern half of the 
project. He’ found, however, that 
the contract did not call for even 


distribution of beach fill over the 
entire length of the project. In sup- 
port of this finding, the contracting. 


officer quoted from Paragraphs SP- 


1(A)2 SP-82? and SP-13A.% of: 


the Special Provisions and from a 
note on Drawing -No. 603/80, 050 
(Sheet 3 of 4) reading a aS follows: 





gp 4 DESCRIPTION 


drawings and as. directed as. beach nournish- 
ment. 


“A, Agnreximate limits of oek dlevalinna 


and slopes of fill are indicated on the contract . 


_ drawings. The Contracting Officer will adjust. 
or revise these limits to suit | conditions dur- 
ing the work to’ provide for maximum use of 
material available with funds allotted.” (Ex- 
hibit 45°; Special Provisions. ) 
22 See Note 15, supra. 
3B «SPp_13 AS CONSTRUCTED DRAWINGS 
“A. When the work is completed, the Con- 
tractor ‘shall: provide the Contracting: Officer 
with a set of as-constructed drawings on clean 
prints of. the original drawings. The as- 


constructed drawings shall indicate in an ac- 


curate manner all changes and revisions in the 


original design. * * *" (Hxhibit 45; Special 


Provisions.) - 


APPEAL OF J. A, LAPORTE, INC. = 
September 29, 1975 _ eo = ae - 


LAND HAS CHANGED SINCE 
PHOTOGRAPHIC’: BASH 


125 feet 


1972. The bid is: dated November & 
i (Exhibit 45). 


OF WORK: The 
' work consists of mobilizing, transporting and _ 
_ demobilizing plant and equipment; removing 

material from a predetermined borrow area’ 
and distributing it as shown on. the contract » 


ie 


THE SHORELINE OF : HATTERAS Is- - 
THE 
MAP WAS. 
MADE * * * THE SHORELINE 
CHANGES TO DAT® WILL NOT ‘AF- - 
FECT THE BEACH NOURISHMENT 
PROJECT SHOWN HEREON.“! _ 


Immediately thereafter the findings 
state : 

Implicit in the foregoing : the idea 
that subsequent shoreline changes would 


affect, the beach nourishment project. 
This is in fact what happened. The addi- 


tional 250,000 cubic yards of beach 


nourishment was ordered after a major 
change in: conditions resulting from a 
- storm on February 10-12, 1973, necessitat- - 


ing alteration of the basic design cross- 


section. At the time of acceptance of 
Change Order No, 2,7 the contractoy’s . 





24The photographic base map referred to in . 


the text was made in 1967. A number of fea- 


tures were: drawn . thereon at a considerably 
later time based upon a field survey (Tr. 153). 
The invitation for bids is dated September 5, 
1972, An addendum was issued on. October 5, | 
ae 


The opening pes in the BID FORM: 


. provided with the invitation reads: “In com- . 


pliance with the above-dated invitation for 
bids, the undersigned hereby: proposes to per- 


form all work for Beach Nourishment, Draw- 


ing. No. 603/80050 (4 sheets).” 

The face page of the contract contains the i" 
caption ‘Contract For (Work. to: be per-._ 
formed)” under which appears: “Furnish all _ 
labor, material and equipment to place. hy- 
draulic. beach fill (beach nournishment) as. 
indicated on the drawings.” The drawings are 
identified thereon ag. “Drawings (4. -pages) 

603 — 


-No. a : 





80,050 
2 Asked by the hearing member to estimate 
the extent: to which the 1,000,000 cubic’ yards — 
on the original contract had been pumped 
prior to the time Change No. 2 (Exhibit 26) 
was issued increasing the contract quantity by 
250,000 cubic: yards, the Brojert supervisor 


stated : 


“The contractor pumped ° 160, 000 yards in 
April and f’d say by the 18th of May probably 
another 160.000. probably a third, around a. 


third of his 1, 000, 000 -yards. I ‘would have to 


Continued 
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field superintendent was well aware of. 


existing conditions, and the contractor's 


. president . was aware of the February . 


“storm, as evidenced by his letter of May 
9, 1973 (Exhibit 3), requesting | an 18-day 
time - extension by . reason. thereof and 
agreeing to acceptance of the additional 
work, Change Order No. 2, which was ac- 


cepted by the contractor, calls for the’ 


250,000 eubic. yards of beach fill to be 
placed “within the work limits specified 
by the contracting drawings.” All of the 
material was so placed. Furthermore, at 


a pre-bid On- -site inspection, the contrac- . 


tor was told that the major operation 
would be in the northern half of the proj- 


ect linits, as. evidenced by question and 


answer No. 12.5 in a memorandum dated 
October 12, 1972, eK OH, , (See note. 5, 
supra.) ) 7 
. Accordingly, the contractor’ 6 claim for 
additional compensation based on the al- 
leged contract changes “js denied. (Ex- 
| hibit 12. yo 


Continued 


go back and check. the daily logs to’ find out 


- what he had, but it was F about a third. ae (2 bs gt 

182.) 

The import of the project supervisor’s testi- 
mony. was that pumping of the beach fill did 
not commence until April.of 1973. The. accu- 
racy of this assessment is confirmed by Gov- 


ernment’ Exhibit A (text accompanying notes: 


41-43, infra) which at pages 20 and 24 indi- 
eates that pumping began in late March (Or 
early April of 1973. We so find. 

28 With respect to contract changes the Gen- 
eral Provisions provide: . 


“CHANGES i a oe 
“(a) The Contracting Officer may, at- -any 


time, without notice to the sureties, by writ- 
ten order designated or indicated to be a 
change order, make any change in the work 
within the general scope of the contract, in- 
cluding but not limited to changes: 


**(i) In the specifications a ara 


ings and designs; 

*(i1) In the. method or manner of perform- 
ance of the work; | 

(ili) In the ‘Goverment ao nistied facill- 
ties, equipment, materials, services, or site; or 

“Cty. directing acceleration in the perform- 
ance of the work. 


.‘(b) Any: other -written order or an oral. 
order (which terms as used in this paragraph — 


_(b) shall include direction, instruction, inter- 


pretation, or. determination). from the Con-. 


tracting, . Officer, a causes any such 


DEPARTMENT OF. THE INTERIOR 


notice stating the date, circumstances, 


t 82 LD... 


The appellant's S position is suc- ; 
einetly stated in the Complaint : 


ce) ile sis the gravamen of Appellant’ Ss - 


claim is that the contract required distri- 
bution of the hydrautic beach fill in a 100: 
foot berm 27] ‘except at the tapered 1 north 


change, shall be (ented as a change auden 
under this clause; provided that the Con- 
tractor. gives the Contracting. Officer written: 
and 
source of the order and that the Contractor 
regards the order as a change order. 

_“{e) Except as herein provided, no order, 


statement, or conduct of the Contracting Off- | 


eer shall ‘be treated as a change under this 
clause or entitle the Contractor to an eau 
table adjustment hereunder. 

‘(d) If any change under. this clause 
causes an increase or decrease in the Con- 
tractor’s cost. of,. or. the time required for, the 
performance of any part of the work under 
this contract, whether or not changed by any — 
order, an equitable adjustment shall be made 


-and the contract modified in writing accord-. 
ingly: Provided, however, That except for 
‘claims based on defective specifications, no 


claim for any change under (b) above shall be 


_.allowed for any costs incurred more than 20: 


days before the Contractor gives written no- | 


tice as therein required: And provided fur-. 


ther, That in the ¢ase of defective specifica- 


_ tions for which the Government is responsible, 


the equitable adjustment shal! include any in- 


- ereased cost reasonably incurred. by the Con- 


tractor in attempting to. comply with ‘such 


defective specifications. 


“(e) If the Contractor intends™ to ‘ganeet a 


elaim -for an’ equitable adjustment under this 


clause, he must, within 30. days after receipt of 
a written change order under (a) above or the 
furnishing of a written notice under (b) above, 
submit to the. Contracting Officér a written 


statement setting forth the general nature 


and monetary extent of. such claim, unless this 
period is extended by. the, Government. The 
statement of claim hereunder may. be included >. 
in the notice under (b) above. — 

 “(f) No. claim by the Contractor tot an. 


équitable adjustment hereunder shall .be al- 
lowed if asserted. after final payment mndek, 
‘this contract. ‘a 


27 This was not true of the groin area shown 
on: Contract Drawing No. 6038/80,050 (Ex- 
hibit 45). With respect to the 930 feet in- . 
volved -between station 2247150 and station 
2256 + 80, the ee “Bheet . 2. of 4) 
provides : 

“RILE.. CELLS OF GROIN SYSTEM AS 
DIRECTED,” This was- recognized by appel- — 


lant’s: counsel at the hearing in the. course of 


459] 022s 


°° DAPPEAL’ OF... As. panes es ae 


“0 


pepeemree #9), 1975. 


| ay as ends of the ptviee: The borrow 
area.on.this job was located more than.a 


mile south of the south end of.the project — 


and placing all of the fill in the northern 
two- thirds of the. project and two- thirds 


of the fill. in the northern one-half of the 
- project increased the average distance 


Appellant had to pump the hydraulic fill. 


This departure™! from the contract in- 


creased the time of Appellant on the job 


and increased its maintenance and. other . 


costs because the wear. and tear on pumps, 
boosters. and. other equipment. is. greater 
in direct. proportion to the distance from 
the borrow area. : 

Ad. The Contracting Officer's decision 
: Was. ‘such that no. responsible bidder.can 
_ bid on work of this ‘type if that decision 


is. correct, because it ‘permits the. Con-. 
tr acting Officer at no additional expense — 


to direct the placement of fill. wherever 


he wishes when the placement of the fill. 


is the key. element in the. amount bid by 
a contractor for this. type of work, * * * 


_ After’ reviewing the evidence ad- | 


auxéad at. the hearing, appellant’s 


_ counsel states at. piece 12, 13 of its 


 posthearing brief: 


; The entitlement ot Appellant to an | 
equitable adjustment is clear unless the © 


following. defenses of the: United States 
are found to.be sustained : 


-- @©oss- examining: ithe contracting officer when . 


the following exchange took place: 
“Q, And he was to have a transition | area 
at each end of 1, ,000: feet ?-And‘ he was to have 


Q. groin. area in which. the contract officer was | 


to have some (diseretion ) as to what’ was done 
in that aren. ; : 

“A. Yes. 

Q: Otherwise . ne: Was: ‘to have a “uniform 
cross sectlon? . 

“A, Mes ¢ TT, 115.) 


28°15. Appellant's case for an “equitable v7 


adjustment. relating to the placement of the 
fill. rests primarily. upon the -contract draw- 


ings showing the. area to be covered, the’ 


typical. cross- section shown. on. the drawings 

and Note 3.on the drawings, all of which in- 

dicate relatively uniform placement of the fill 

except. in the transition and groin areas (Tr.. 
- 67, 68).” popoiante Poscueanine Brief, 5. 


cited = Dittmore-Freimuth Corp. v. 
States, 182 Ct. cl. 507 (1968) (Pre-hearing 


par, 5109. . 


4. Failure 6: give stnels notice ; 20) 

2, Modification of contract as contained 2 
in the IFB at pre-bid conference ; = 

3. Lack of authority on the part of the 
Project Supervisor to. depart from the | 


*°In support of the position that the re-— 
quirements of notice provisions are not waived | 
by consideration of claims on the merits, the 
Government cites a number of cases none of 
which are recent (Brief in Support of: Govern- 
ment’s : Answer, 7). Asserting. that the cases 
cited by the Government are no longer the © 
law, appellant’s counsel quotes from. our de- 


Cision in John H. Moon & Sons, IBCA-815— 


12-69 (July 31, 1972), 79 ID, 465, 498, 72-2 
BCA par. 9601 at 44, 876 in which we had 7 
United 


Brief, 3). 
The Changes clause construed in Moon did _ 
not involve a 20- -day notice requirement, how- 


ever, such, as is contained in. the: Changes. 
‘Clause with © which we are here concerned 
(note. 26, supra). The present clause was not 


adopted until 1968, when substantial revisions. 


were made in Government construction ‘con-. 


tracts utilizing: Standard’ Form 23-A. See 
O. S. Hiestand, Jr.. “A New Bra in Govern- 


ment - Construction Contracts,” 28° Fed. BV. 
-165 (1968) ; 


5 Y.P.A. 473. 

80 The parties are apart on the question of 
whether in reaching its decision the Board 
should. consider a conversation which took 
place between Mr. MacDonald. and Govern- 


"ment representatives ‘at the pre-bidding con- 


ference. Favoring such’ consideration Govern- 
ment counsel ve our. holding in Korshoj 
Construction Co., IBCA—321 ‘(March 15, 
1965), 65-1 BCA par. 4731. Characterizing 
the contract as ‘unambiguous, appellant’s 


counsel asserts that the parol evidence rule 
_precludes © such . consideration. 
sions of this board ‘are cited” as supporting . 


Several deci- 


authorities, as is the recent. decision of the 
Armed Services: Board in: Fairchild Industries, 
Inc., ASBCA Nos. 16302 and 16413 (March 
29,. “1974), 74-1 BCA par. 10, 67: at 50,083 
(“The Government. should not..be heard to 
say that the contractor is bound by an inter- 


pretation stated at the -pre-bid. briefing, but. — 


not incorporated into the RFP by- an amend- 


'- ment; when the RFP clearly provided that | 
- such statements will not be used in interpret- - 
ing the contract. This provision was palpably 


designed to prohibit a contractor from using — 


an oral’ interpretation In its favor. But it 


must be a two way street.”). 6f. R é& R Con- 


struction Co., IBCA-413. and IBCA-458-9-64 


(September 27, 1965), 72 LD. 885, 65-2 BCA 
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a contract, if in fact there was any such, 


departure ; ee 
4. Contr neuinw- -officer had | ndenovie 


. - under ae a to pine the fill as he 


_ did: 

sy ee eetaens of. nas Order No. 2 
waived any Het to the. claimed adjust- 
ment. 


With respect + to item 5, we have , 
previously. called attention to the : 


: fact that at the time Change Order 
No. 2 was issued (May 18, 1973), 


_ the project supervisor estimated — 
that approximately 320,000 cubic | 
yards of the original 1,000,000 cubic: 


yards of fill had ‘been placed. Im- 
mediately. thereafter the following 
colloquy éeusued between the proj- 
ect : supervisor: and » the hearing 
member : | 





31 The question of the jack of cere of : 


the ‘project. ‘supervisor to make’ contract 
changes was raised in the Government answer 
and a number of supporting authorities were 
cited. At the hearing no effort: was made to 


show that the project supervisor was without. 


authority: to direct the placement of the 
beach fill as he had.done. The record does 
show, however, 
the contract was. placed as directed. by the 
‘project supervisor (Tr. 
tracting officer was kept fully informed. by. the 
contract people at the site (Tr, 99) ; and that 
he was in accord with the interpretation re- 


flected in the project supervisor’s. actions re- 
specting the placement of the fill CTY, 112- 
113 ; 117). The Govenment's posthearing brief . 


makes no mention of the project supervisor 


being without authority to direct the contract. 


work as be had in’ this case. We have there- 


fore concluded” that the Government has 


abandoned ‘the lack : ‘of authority: ‘defense with 
respect to the claim asserted. 


82See note 21, supra. Cited in opposition 


_ to the existence of any ‘such authority are 


‘Steenberg. Construction Oo.,. IBCA—520-—10-65 . 


(May 8, 1972), 79 I.D. 158, 72-1 BCA par. 
9459, and Carson Construction .Co., 
Nos. 21, 25, 28, and 34. (November 22, 1955), 
62 I.D. 422, 434 (“# * & TO be approximate, 
however, the lines would have to be, close to 
or near to the ‘elevations indicated on the 
plans, for it is in these terms that the dic- 
tionary defines the term 
ny ® 7), ,(Appellant’s Pre-hearing Brief, 


"DEFARTMENT 


that all of the fill covered by 
33); that the con-— 


No. 2 (Tr. 


IBCA-—. 


‘approximate’ | 


OF: THE INTERIOR | (82 LDS 
TQ]: te ae ane the: contractor gets: 
Change Order Number Two which says 


he is going to add 250,000 cubic yards. of 
material, what would preclude him from 
considering * * * that as representing ~ 


* * % the material that was going to go 


to take care of storm damage on the 


Northern end—There would still be that 
balance of 1,000,000 original which could 


be distributed over the project * * *, 7 
fA] Sir, it’s very. difficult to ORE 
because at the point or at the time of the 


additional: yardage, we asked- for it be- 


cause of the areas that we foresaw as 


being real trouble. We tried to get the 
pipeline and material through | going up 
the beach. There was still two or three 
large. embayments. ahead ‘of us and we 
had no idea how much material would be 


lost in trying to get through there. 


[Q] Did he’ have’ any idea? Do you 


think he should have had any idea, any 


more idea. than you had? 
[A] No, sir.™ : 





188. In his opening statement 


oy 


Tr, 182, 


Government counsel asserts: ‘“* * * By ‘rea- 
_ Son of these storms the government’s position 
(is) that it ordered the 250,000 extra cubic 


yards in order to repair. storm damage. The 


_ great majority of which was in the northern 
part of the project.” (Tr. 10.) ‘At the time 


the findings were made the contr acting officer . 
considered the claim was ‘based upon the 
250,000 cubic yards covered by Change Order 
112). The claim. for equitable 
adjustment in the amouut of $300,000. involves 


‘approximately.400,000, cubic yards of fill that — 


the appellant contends was misplaced | (Tr. TS: 


‘Appellant’s Exhibit No. 1; “Appellant's: Post- : 
hearing Brief, 6, 16). 


Adverting tothe Gana involyed in the 


‘glaim in his opening statement, appellant’s 
counsel - states : 


a ae we ‘are OR talking 
weak * variation 
which would have - to ‘be in any kind of 


matter of this kind. We are not involved with 
that. We want to make it very plain that if 
it were a question of rule or [sic] reason we 
would not be here. This is our: investigation of 


the matter indicating to us that approxi- . 
mately 300,000. cubie yards out of a contract 


of 1,250,000 were placed beyond what would 


have been a.reasonable equality in the north- 
ern two thirds of ‘this project.” (Tr. 8.) 
No explanation has been. offered by appel- 


lant for the difference of 100, 000 cubic yards | 
_ between the 400,000 figure comprising the. 


claim according to- epbelente: bas 


“4597, 


ce its. Tpostheene. brief the 


‘5, Génie asserts: that no. fill 


was placed in the southern one 
third of the. job because’ of equip-— 
ment failures ® . and. because sand 
was” placed in this area - - by 
‘natural ¢ oceanic. ic processes.” 5° The 


brief and -the $00, 000 enbie yards ciaimea for 
in the opening ‘statement. The answer. may 
be. that the lower. figure. isithe result-of apply-" 
ing the “rule of reason’ to the circumstances 
involved in this case (eg., the area where 
the contracting officer was clearly vested with 
_a considerable amount of discretion (note 27, 
supra) or where the appellant has recognized, 
that consideration would necessarily have to 
be given to: factors which would ‘affect: the 
- amount. of -fill to-be placed :in particular: areds. 
of. the project. ( note 51, infra). 

84 Government’s: Posthearing ‘Brief, ie Mr. 
Riddel ‘testified ‘that the reason virtually no 
fill :was’ placed: on. the- southern" ‘one-third: of 
the -job..was -partially- attributable to. equip-. 
- ment. failures. CEr. 155, 163- 165). Mr. Mae- 


_ . Donald acknowledged. that the. equipment 
~ proke down 2 number of times but he con- 


_ gidered that thé.:breakdowns were largely 
‘the result of the long lines, the great dis- 


“tances the contractor was pumping at tbe. . 


time the breakdowns: occurred (Tr. 30; 35; 
553. 185)+~ Mr- 


work :(Tr. 81). Mr. A. H. Meyer who was 
the contractor's superintendent. for . most . of 
the time the project” continued and “who 
testified--as’-a “Government witness -eharacter- 


ized the equipment:as. i as for: ‘the ce te 


(Tr. 139.).. 


The ‘Govemiient ‘appears not to “ine Tee: 


ognized the anomaly. involyed in’ asking: the: 
Board.to find in-effect that no fill- wis placed 
in -the.. southern: “one- third of -: ‘the job because 
of equipment failures where, as here, one of | 
its witnesses testified - ‘that the contractor’ $s 
equipment. w 
otherof its witnesses testified that it was. not. 
(Tr. 155, 163-165). We need | not (letermine. 
the legal’ consequences. ‘to a party proffering 
conflicting testimony, however, for in ‘this. 
case .the--appellant~ has clearly established . 


tliat: its. equipment was adequate to. perform . 


the work called for by the. invitation for 
bids ‘and’ ‘the ‘resulting ‘contract. 
8 The term used--by the contracting officer 
is “the. dynamies. of. the ocean.” (Tr... 119, 
122.) The ‘project supervisor ‘yefers to. the 
“natural transfer of material.”’ (Tr. 164.) The 
“matural:. oceanic:: processés” : language em- 


“' APPEAL OF J.-A, LAPORTE, INC. .- 
vo Beplaver 29, 1975 es 


Jantzen - testified ° ‘that. the = 
equipment the contractor had on. the job. 
was of sufficient capacity to perform the 


of 4). 
-PLISHED: BY: NATURAL WAVE ENERGY: 
- PROCESS.” 
: 08780: 050.) | 


was adequate (Tr. 189), ‘and ‘an- | 


importance the. Government: at- 


taches. to the latter concept is ap- 
parent from the contracting of- 
ficer’s testimony... . which _ he 
stated: 


A. We contammigtea t that there sun 
be. sand over: the. entire project. But 
the contemplation - took into. - consider- 
ation the dynamics of the ocean.) 
We. knew. from. previdtis studies in: ‘the _ 
area. From studies. that are continuing 


yet. That the ocean does in fact carry 


the sands. to the . south. | We have. a. 
_ great deal of build up by. mother, nature 
in that section. se This. Was, all taken 
into consideration.’ ‘Not, only. were we 
going | to do contract. ‘work. but at. ‘the 
same time mother. nature: was going e 


to be doing (her) share of it. me ie 


“ern 





ployed bye Coverament aganeel was apparently: 


designed to be a generic term.embracing ‘not: | 


only the “dynamiés of’ the: ocean” ‘and. the 
“natural” transfer: of.:: material” : 


‘terminology 
but wave action in the boa zone” and ae 
adrift as well. he 
2:36 Tn sipped ‘Of: the couteraine: rer 
use of the term, the Government points to — 
a note’ on. ‘the’ contract:: drawing: (Sheet 2 
reading: - “FILE: TO: BE!’ -ACCOM-:. 
(Exhibit 455 rpuiaanatt No. 
Appropos of the. ‘notation Mr. “MacDonald 
stated: “* * * That would. indicate: to me: 
that we: would puuip thispart *.4* * with the 
dredge line. The flat part: But: cwhat runs’ 
down: here “say. °30 .to: one ‘This is” sloping 
away and into the: ocean and’ perhaps: under-! 
neath .the.ocean.. Weare. not:to: make’ an? » 
effort. to going: down:. ithere: and ‘spreading 
that so it looks like a ‘straight ‘line. But: let‘ 


the. ocean * ake, ‘its cues pS evOne ate : 
69, f FO. }> - Co ee : wits 7 p . 
aT y, 419. none TOSS- eam natiow: ne: 


project supervisor testified: as ‘follows 2": a 
“LQ].* * *- What does the conéept of the- 


; surt gone have to dowith whether -you. ever’ 


get any. fill: down’ in: this. :area,; whether: the . 
contractor ‘places any...or nett -WART does) 

that got to do with :it?: Sy 
“TA]- Sir, if we had -:started as the origtint® 


-eonditions of. the contract: and. the.contractor: 


had gone to ‘the :extreme Northern. limits 
and had started:pumping: his 100: foot berm, 


che is‘ taking a risk. in _ that,” ‘and this is his’ 


a, “Continued ' 
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The question of the Gus to. 


which the terms of the invitation 
for bids and the resulting contract 
alerted bidders to the Govern- 


~ment’s reliance upon the “dynam- | 
_ fact that he would be coming up with one 


les of the ocean” or similar con- 
cept for distribution of fill®* was 


- fully explored at the hearing. The 


following exchanges occurred in- 
volving the contracting officer, the 


hearing member and Government | 


counsel : 


[Q] * * * You are » the man that every- | 


onevultimately looks to **# . What would 


_ be the effect in your opinion showing the 
project. 10 000 odd feet and showing an. 
AA typical TOSS section with a Uberm]_ 





‘Con tinued 


risk at bidding. You tell him this varles, the 


energy. varies, the embayment varies. 
he pumps.this section- 
“FQ}] Wait. a-minute, 


When 





you tell bim?- 
“tA] You tell him that he goes——_ 


STOTT: OW In Bl 2 How: de ‘you tell 


him ?. 


“Ad It's.in the spacidientinns that the con- 
tractor: will begin pumping from North to. 
South, he Boe all ne way ‘to a North end 


of the job. - 
“TQ] Agreed. 


TAY Alright. And he starts: his pump. at 


| this point. 
-“(Q) Agreed. Where -do 
ee I-CD, 158, 159.) j 


you 


Mr. MacDonald testified that with respect | 
to the earlier contract (notes 3 and 4, supra). . 


the view had been advanced that “‘the best way 


of doing the job would. be to Pisce ah all in: 


_ the north end” (Tr. 20). . 


An accommodation was sonatas worked 
out which permitted the Government to vary | 


the fill from what was shown in the contract. 


Mr. MacDonald gave the following explana-. 


tion for the -informal agreement reached : 
‘“* * * the man who came at.that:time * * * 


indicated, he had a note, that fill will vary. 
By varying it they meant they will put more. 


of it on the north than the south. At that 
time. the * *.* fill. was so small, the amount 


of deviation say from cénter was so small, I~ 
did. not argue it. I went ahead and: did this 


work: ‘*:* *. We do not make ‘an issue of every 


tiny deviation from. what- we ene we 


should be ee ied (Tr. 62, 63.) 


Where do you tell ; 
him? -You just said some: Pune oe do. 


tell him 
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of let's Say, 100 feet in respect to the re- 
quirement that you spread so many * * * 
eubic :yards of sand * * *.would:you as 


a bidder assume that * *-* basically that 


sand was to be spread ‘over the entire 
project? And bid. on the basis {ofl ‘the’ 


price covering the 10,000 odd feet? 
A. If you were to proceed on the basis 


of the information contained in the RFB, 


I. think that. would: be.a fair assumption. 
Héwever, we ask. the bidders: to: visit 
the site prior to bidding to become famil- 
lar with the area. To ‘become. familiar 
with some of. the. conditions., En: the | 
area. * * . Wie eh oe Ripa ENTE: ox: 
* eres > eo a ee eke 
[Q] a *, “Aside: ee the pre- e-bidding 
conference, howeve er, * * * any ‘answers | 
that were given Ke to your knowledge 


-. in the plaus or the contract that you can 


recall that would have made a contractor 
leery about: assuming that he is going to 


spread this sand over the 10, 000° odd. feet? 
_ And build it basically in accordance with: 
ae typical saa cross: Section? add barca, 


€7 | * ; a . ie x . Pree 


Je; ek Oe Y vould oe: to. say- ‘that. L 


‘don’t pelieve: there’ ‘would be: > anything to _ 


that extent. 


Mn.’ Spillman : ‘There isa note on ‘one | 


of the drawings. to: the effect. that fill: is:to. | ‘ 
be accomplished by natural wave energy’ 


process. Does that mean anything, ss 
particular to you? ae - : 
_ A, Just what we. poirited. ae here “a 
minute ago. That ' You had to know the 


| conditions. (at) the. site, You had. to ‘take. 


into consideration the dynamics: of -the. 


ocean: The inuler vam outer bars and: the 


things that. w ere going. to (atteetl, the 


~ project. 


[QI] -Was. there angening in the favita- 
tion that indicated. that the ‘dynamics of: | 


the ocean was: going to. be a factor? . 


“A. I.don’t believe: there would be: ‘But 
there. are a lot ‘of provisions ‘there. | | 

[Q] al oe * the materials in. the record. 
But I am examining you as-a contract 


259). ° Pee 


| | efieer to what your reaction, is to this 
situation. | 

A. I don’t think we had any particular 
' warning as such.in the IFB. * * *© 
The contracting officer and the 
Governihent officials inivolved in ad- 
7 ministering the earlier contract 
(note 38, supra) were not the: only 
‘ones who considered that “natural 


oceanic processes” should be taken 


into.account with respect to the dis- 
‘tribution of the beach fill. This was 
also the. position of the. project 


“supervisor *° and others involved. 


with him * in a serious study of the 
area. (See Government Exhibit A; 
1973 Buxton Beach Noasishineat 
Project, An. Annotated Photo- 
graphic: Atlas, Cape Hatteras Na- 
tional Seashore, North Carolina; 
Coastal Research Associates,” 
Charlottesville, » Virginia, - Febru- 
ary 19745 N PS Sonne No. OX 





8o.'T yp, 419-123. 

40 Note 37, supra; Tr. 156-165. Mr. Riddel 
testified that the completed beach was the 
result in part of the “natural transfer of ma- 
terial. ” Asked whether a: ‘contractor could plan 
a job based upon the “conduct of the wave 
action,” Mr. Riddel responded by stating: “He 
bid the job on the conduct of his people and 
‘the: efficiency of his equipment. (Tr. 164.) 

- As shown in the text,’ Mr. Riddel was 


listed as one of four persons involved in the 7 
preparation: of the annotated photographic ° 


‘atlas of the project. Prior to being project 
supervisor on the instant contract, Mr. Riddel 
hhad: been assistant superintendent ‘at Cape 
Hatteras for 6 years. During that time he had 
supervised the project supervisor on the earlier 
‘contract awarded to the appellant (Tr. 149). 
- Concerning Coastal Research Associates, 
Mr. Riddel stated: “That is out of the Uni- 
- versity of Virginia, that’s Doctor Robert 
Dolan.” (Tr. 176.) He also stated that Dr. 
Dolan: was-a research consultant for this job ; 
that he had been a consultant at Hatteras 
‘with “respect to beach dynamics for over 10 
‘years; and that he had reviewed the plans and 
‘specifications. for the instant contract at the 
time they had been prepared (Tr. 176, 177). 


APPEAL’ OF J. A. LAPORTE, INC. 
September 29, 1975 


5000031089, Robert ‘Dilan: Bee 
Hayden, Preston Riddel, John Pon: 
ton.) Of particular interest ito this 
discussion are the following com- 


examination, Mr. Riddel stated: 
bidders were given the opportunity to visit the 
‘site before bidding at the time. of the pre-.. 
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ments from page 8 of the annotated 
atlas : oust hs MM. tee Bisa 


~ ‘During the months before the drddging 


at Cape Point and the’ discharge of sand 


onto the Buxton beaches, procedures for . 


implementing the nourishment ° ‘project | 


were formulated. The ensuing strategy. 


‘stressed the discharge of sediments onto 


the active portion. Cas] - of the’ ‘peach, “per- 
mitting the natural finid: motions’ of the 


-swash:and inshore currents to distribute | 
‘the borrow material. me Ree 


National Park Service scientists and 
technical personnel agreed. that an elon-— 
gated and . sloping | beach of natural, “ 


| morphological characteristics was most 


desirable and that this end was best _ 


-achieved. by permitting natural forces to . 


organize and. distribute the sediments 
discharged along the beach. Although the — 
winter storms of January, February, and — 
March of 19738 and technical delays and 


- breakdowns precluded strict adherence - 
‘to the proposed discharge schedule, the. 


essence of the ies for nourishment. 
was fully adhered tO... 


Even if the devastating storms of i 
February and. March of 1973: had 
not. occurred, it appeared. that the 


_project supervisor considered that | 


the contractor r ran at, Teast some o risk | 





to an inquiry. “upon *cross- 
fe % * AT 


43 Responding 


hidders. site investigation. ‘It was quite ap- , 
parent that the more unstable beach, ‘the more 
dynamic beach, the one receiving continued 


erosion, was on the Northern limits. This was — 


apparent to all contractors. a (Tr, 160: ) . 

Commenting upon ‘the conditions created by 
the February and March of 1978 storms, how-: 
ever, Mr. Riddel had stated: “* * * It. Was a. 
different beach than he and his representatives 


had seen.” (Tr, 154, 155.) 
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that the typical AA cross sition | : 


might not be attainable for the en- 
tire. area shown on the contract 
drawings. Upon cross examination 


he stated: 


A. * * * Now wait: He starts at this 
point pumping and puts on a 100 foot 
berm that you had. on the. typical sec- 
tion. Any embayment that he hits .as he 


comes down through here, he is still. 


working with this basic. profile into. the 
ocean. He has gota point line. down here. 


‘Tt ean be that between this 100 foot sta- 
_ tion he. can put: in: 10,000 ‘cubie yards or 


he can put in 20, 000. cubic yards because 


_ you: do. not know,.from.day.-to day, on an - 


unstable or highly dynamic. beach ta] 
what. happens in here“! ee g Maa sau! 


Elsewhere in his testimony, Mr. | 


_ Riddel characterized’ the aréa in 
: question as “highly dynamic, De 





7 a4 The “unstable” or “highly dynamic” 1 na- 
ture of ‘the beach was apparently a. weighty 
‘factor: in determining ‘whether: the project 


should. be ‘continued following the February 


10-12, ‘1973, storm. _Asked by .the hearing 


‘member to explain his reference’ ‘to > pressures, . 


‘Mr: MacDonald. stated’: 


“What .T- ‘meant was. hens Was . very. , high, 
feelings. from both directions. The local. in- — 


habitants were very much concerned that. the 
_job would be cancelled, that. they would ‘then 


be abandoned, sO called, to the sea. But. there 


was also at ‘the same time, ‘apparently not so 


much in the,Park- employees,.that I spoke — 
with, but apparently the Park Superintendent, 


he would prefer: to abandon it’ as—It was in 


.the paper * * * I read ‘his opinion—that. it © 
was wasteful, that until they came up with ° 


a better method of doing. this that they should 
not do it. But I don’t feel that our mobiliza- 


tion was necessary to stop during this period 


while they decided whether this was a. waste- 
ful type of operation; the. whole idea of re- 
placing sand, that perhaps some other method 
of controlling the beach was better. This is 
what I mean by unreasonable. We had plenty 
of work to do that we could have proceeded 
with our work. It would.not be related to the 
damage in the North end until it could be taken 
care of, as it was, under. Change Order. Num- 
ber One.” (Tr. 190, 191.) _ 

. 4 Tr, “159. This testimony followed immedi: 
ately after the colloquy set. forth in note 37, 
: suDre. 
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of material’ 
would occur on so “highly dynamic” 


: $1. 40 and. $1.31, 
Invitation For Bids. No. 5000-1 (73) ; Tr. 17), 


[32 T.D. 


ably one of the most couaee areas 


of the whole Eastern Seaboard” | 


(Tr. 148), The difficulty of pre- 
dicting. how the “natural transfer - 
(note 40, supra), 


a beach may have been the reason 
the National. Park Service solicited 


bids on three different quantities of 
sand (750,000 cubic yards, 850,000 
cubic yards. and. 1,000,000. cubie 
yards) without. any difference’ in 
“the design of the beach” and :uti- 
lizine “the: same: drawing in all 
| gases.” (Tr. 17%. yar | | | 


The parties. have sharply diver- 


: gent, views as to the extent of the 
‘contracting officer’s authority to di- 
rect the-placement of the fill, insofar 
as the directed placement represents 
a departure from the typical AA 
-eross section shown.on the contract 

drawings, without an equitable ‘ad- 


justment being made for fica 7 


. 40 For tie three quantities specified, the con- 
tractor submitted unit price bids of $1.50,. 
respectively. (Exhibit 45.5. 


The reason the Government. asked for. bids _ 
on three different quantities may have been — 
related. to the question of what quantities 
could be obtained ‘with the funds then avail- 
able, The appeal file contains what appears. to 
be an earlier version.of the same invitation 
which is dated. August 20. 1972, and which 
under ‘‘Description. of Work’ provides: ‘‘Re- 
move approximately. 1,000,000 cubic yards of 


-material from a designated borrow area and 
-Dlace as beach nournishment.’” This statement 


is followed by “Estimated Price Range: 
$1,500,000 to. $2,000,000.” (Exhibit 45) 

47 Referring to his experience with the Corps 
of. Engineers Mr. MacDonald stated: “* * * 
where they order *°* * a different quantity, 
they will show a [different] design for each 
schedule or quantity.”’ As to the reasons for 
this he stated: ‘* * * it would be virtually 
impossible to build identical beaches in all 
cases with different quantities and have it all 
the exact same dimensions.” (Tr. 17; 18; 53.) 
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tional costs favelved: Cited 3 mM sup- 
port of the appellant’s position that 
the AA cross sections govern .the 
: placement. of the fill i is a note upon 


the contract drawings which reads | 


as follows: : 


8. THE . WESTERN 
FLAT BERM. IS THE ELEVATION 10.5 
CONTOUR THROUGHOUT THE TO- 
TAL LENGTH OF THE PROJ ECT. THE 
FLAT BERM IS TO BE 100’ WIDE EX- 
CEPT IN THE 1000’-LONG. TRANSI- 
TIONS AT EACH END OF THE PROJ- 
ECT WHERE THE WIDTH OF THE 
FLAT’ BERM WILL DECREASE UNI- 
“FORMLY E FROM 100’ TO ZERO. | 


At the hearing, the Government 
acknowledged. that the drawing 


| contemplated. that the .contractor . 
would place: fill over the entire. 


10,200 feet of the project (Tr,115). 
It also acknowledged that except for 
the two transition areas at. each end 


and the groin area, this would entail © 


_ placing the fill in accordance ‘with 
the uniform cross section shown on 
the contract drawings (Tr. 115, 124, 
1538-154, 161). 
__ project supervisor the drawings de- 
-picted the dune liné at the time of 
bidding which would be the “batter 
board, the heel * * * for the place: 
“ment | of fill at the elevation. 10.5.” 
(Tr. 144, 145.) Following the. Feb- 
ruary andl March 1973 storms, how- 


Exhibit 45; .Drawing No. 603/80,050 
.(Sheet 3 of 4). The same drawing (Sheet 2 of 


4) shows. that the heach-involved in . the. 


Groin System between Station 2247+50 and 
2256480 (930 feet). is to be filled “AS DI- 
RECTED” and designates Station 2266+ 80 
as “END PROJECT.” Page 35 of the anno- 
tated photographic atlas (Government Exhibit 
A) refers to “the south end of the project at 
. Station rep ae = es We 

3; 180 feet. 


“Re as as 


EDGE OF . THE. 


According © to: ‘the | 


The difference is . 


ever, it was no lennon possible to 


proceed as contemplated from sta- 


tion 2228 northward. This was be- 7 
cause the dunes—upon which place- 


ment of. the sand in accordance with 


the AA cross section was based— 
had been washed away or pushed 3 
across the highway onto. private — 
lands, while the.. Government. 
lands” at. Cape. Hatteras, which — 
the contractor’s pipeline was to 
traverse, were under. water.°° : 
- While conceding at that in ordi- 
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49 Both the. contracting officer ana the proj- | 


ect superintendent refer to the legal problems 


precipitated by the. inundation. of the Govern- . 
ment: lands on. which the beach was to be 
constructed and over which ‘the contractor’ s 
pipelines and equipment were to pags ans 110, 
111; 143). 

ae Tesponse to a question as to oy the 
stop order was issued in March of 1973, :the. 
project supervisor stated: ‘We -were eenlHat 
ing what.we could:do.. Perhaps the first major 
question was.the legal implication that:-we | 
were bound in spending money. or Government 
appropriation, on Federally owned lands, and 
Tederally owned ‘lands, at that point, were 
submerged lands, that. the high tide line per- 
haps went onto private. property some a0 or BO 
feet * * * (Tr. 142, 143)." 

copy 22 49. (MacDonald) ne 96 ‘tne 
gram); ‘Tr. 154, 155 (Riddel). At: one point 
in his testimony Mr. MacDonald indicated that - 
the typical. AA cross section could: have been- 
adhered to in the Northern section even after. 
the storm: This assessment was made; how-. 
ever, without knowing whether it would be 
possible to achieve the 10.5. elevation shown 
on. the contract drawings and stay on Govern- 
ment land (Tr. 48-50). That it: was not in 
fact: possible to do so appears to have. been 
recognized by appellant's counsel in his: cross- 
examination of the contracting officer (Tr. 
116). 
_ StTr, 153, 154. ves page 6 of ‘he Posthearing 
Reply Brief AppeHant’s counsel states :,‘°* # * 7 
The Jantzen drawings-prove where the Alt was 


. actually placed and that there was sufficient. 
fill to construct a 100 foot berm over. the 


entire project eyen with the variations in the 
bettom.-on* which -the fill was placed. The 
Jantzen drawings show that - the. ‘contract 
could: have been followed by the United States 
notwithstanding the. changes brought ‘about 


Continued — 
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nary Grcumetatiees *2 the beach fill 


would have been placed ‘ ‘in accord-. 
ance with the typical cross section 
shown on the contract drawings, the 


Government contends © that there 


were a number of factors. which 


should have alerted: the contractor 
to the fact that the Government had 


the right to vary the placement of 


the eacit fill from what was shown 


on the drawings to meet the changed 
conditions *° encountered. Among 
the factors relied upon by the Gov- — 


| ernment to support its position are 


(1) notations on the contract draw- 


ings, (ii) what an adequate site in- 
-Spection should have purportedly 
revealed,* and (it) the answer 


Cantinved 
by the several storms during the conta 
“period.” 

Harlier’ at page 3 “a the same brief. ‘apbel- 
lant’s counsel had stated: “No doubt wave 
action in the surf zone would affect the project 
to some extent but it would obviously not 


change the’ job to the degree it was changed 


at the instance of the United. States in this 
case.’’ See also note 50, supra. — 


52The project sttpervisor gave the following 


testimony on cross-examination : 


“A. If he has a normal beach with a ‘normal. 


sea that you‘ would anticipate, he should lave, 
with a -1,000;000 yards, before the major 
Storm, been: able to get completely down the 
beach. 

“Q,.And- that’s what he bid on. Apres 


“A. That’s what he bid on.” (Tr..159, 160.) . 


53 Both parties have used terms such as 
“changed conditions’. or a “change in: condi- 
tions” in referring to the hayoe wrought. by 
the storms of February and March of 1978. 


_Neither party has treated the claim asserted 


as cognizable under Clause 4, Differing Site 


Conditions, of the General Provisions (Exhibit — 
45; . Standard. Form 23-A, October 1969 


Edition). 
5¢ Notes 24 and 36, supra; and pechmpauy ile 
text. 


~ 55 Note 43, supra. At ‘the time ‘Of - bidding : 


there was. less beach visible in: the northern 
section (Tr. 51), The fact that the ‘northern 
Section had significantly less beach to: begin 
with . probably accounted for 
amount of storm damage in. that area ATE: 
117, 118); 


DECISIONS. OF. THE DEPARTMENT. OF: THE: INTERIOR 


‘the greater 


[82 LD. | 


a given a 2 question raised by ‘he ap- 


pellant at the prebidding confer- 


ence.®* The Government also points | 


to the contractor’s: acceptance. ‘ot 
Change Order No. 1°? and Change 


| Order No. 938 as well as to the ‘fact 


that ander SP-8 of the Special Pro- 
visions (note 15, supra) it had the _ 


| right to increase the contract quan- 
| tity: by 25% at the contract. unit 


a dies | 7 
Both. paied a agree a a con- 
tractor was required to build-a “ani- 


| form beach.” © In the contractor’ S 


view this was.done by. building the 


‘58 Note dD, supra; Tr, 120. 
- BTSee note 12, supra, and accompanying 
text. . Re thre 
‘8 Uxhibit 26; Change Order No. 2 ‘dated . 
May 18, 1973, In the findings (Mxhibit 12) 
the claim for misplacement of fill is discussed 
under the: ¢aption. “Additional Compengation 
based on Change Order No. 2.” At page::3: the 
contracting officer states: ‘““* * * The. addi- 


-tional 250,000 eubie yards of beach nourish- 


ment was ordered after a major change in 


. conditions resulting from a storm ‘on Febru- 


ary 10-12, 1973, necessitating alteration of the 
basic design cross-section. *.* *” © ., 
Queried upon cross-examination 4s te hat 
was involved in the “alteration: -of. the basic 
design. cross-section,’’ the contracting officer 


. referred to patagraph 2 of Change Order No. 1 
. (note 12, supra; Tr. 112). 


69 Exhibit 12, Findings 2-3.. Prior to exer- 
cising the Government’s option the contracting 
officer. called: Mr.: MacDonald on the telephone 
to tell him of the contemplated action and 
the contractual basis for it. The contractor’s 
letter accepting the increase was written:asa_ 
result of this. sclephone:¢ conversation. aeuuaas 
27; Tr, 23-25). 

“0 The contracting officer testified that a.uni- 
form beach “would be uniform in its appear- 


ance from north to south. Not having the ‘ins 
‘and outs of the beach profile. Uniform by 
‘appearance, by design, by construction. Having 


a uniform none, having a uniform elevation.” i 
(Tr. 114. )- 

Mr. MacDonald testified that the peace was 
not uniform: when pumping “was completed on © 


September 19, 1973. When Government counsel 


showed him a photograph ‘eontained: ‘in’ ‘the 
record and dated September 28, 1973, he 


stated : : “In this picture there does not! appear 
_ to be any. PERE that 1 is not uniform.” (Tr. 40.) 
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| Beach in 1 accordance with he roe | 


tract. drawings, 61 The contractor’ Ss 


expectations were not realized, how-. 


ever, as is clear from the. following 


testimony given by Mr. MacDonald 


upon cross- -examination : 


Q. *.* * the typical’ cross section’ was 


followed throughout the contract? 


AL * * *-the typical AA was not ‘fol- 


lowed throughout the project. Yes sir. 
Q. Where was. it not followed? ~ 


A. For the. most. part it was not fol- | 
lowed: anywhere, It was exceeded in the 
northern, portions: ‘and far underdone in . 
the southern portions. In some cases not 


. at all in 1 the southern portion. (Tr. 39, 40. ) 


“ee. og S get * hong ae 


a Is it not a fact ‘that large quan- 


tities of the sand that you placed in the 


northern ‘part of the project did eventu- | 
ally: wind up on: the beach of ne southern 


part of the project. — 
A. I do not know that for a. fact, 


- L See’ or anos note ‘48, supra. In 


‘paragraph 9 of..the Complaint. the appellant 
asserts that two-thirds of the fill ‘was placed — 


in the northern one-half of the. project. and 
all of the fill was: placed in the northern: two- 


thirds of the | project. The contract drawings | 
show the * ' project as beginning at Station — 

-21644+ 80 and:continuing south for 10,200 feet.” 
One-half and two-thirds of the distance down | 
the project would result in locations the equiv- - 
alent. 


of Station - 2215480. and. - Station 
2232480, respectively. The appellant placed 
‘fill as far south perhaps: as Station 2238 (Tr. 
31). 


sition (2164+ 80 to 2174480) and. 4,100 feet 
full berm (2174-+ 80. to 2215+80). Hence, ap- 


proximately 56.40% of the 7,270 feet of full. 
“berm shown in the contract. drawings. is .lo-— 


ated in the northern. half of :the project. 


The 3; 400 feet comprising the ‘Southern one- | 


- third.-of ‘the project consists of 1,470. full. berm 
section (2232+80. to 2247+50), 930 feet in 


the groin area (2247+ 50 to 2256+80) and _ 
1,000 feet transition. (2256480; to 2266+80). 
Accordingly, slightly more than 20% of: the 


7,270. feet of full. berm depicted on the con- 


‘tract drawing is located in. the southern: one- ; 


third of the project. 
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The 5, 400 feet located’ in. the northern halt : 
.of the. project:is comprised of 1, 000 feet tran- 


ATT 


re. Would you categorically say that 
this is not a fact? — 4 
Be VIL: say ‘that: when we finished the 
project there had. been a hurricane: off-— 


shore and after this. hurricane, when. 1 
did. ride this project for the last time, it 
‘Yooked (uniformly) done and there was. | 
. plenty of fill along the southern end and | 
among. the groins but we did not place it - 


there. 
Q. But it got there. . 3 
‘A. Yes, sir, it did. (Ts, 42, 48, 08 
- Appellant? s witness MacDonald 


featifiea: that. after the decision on 
his claim had been rendered and at 


the time of the final inspection of 


: the job, he had asked the. contract- 
ing officer as to the basis for the de- 
cision. The contracting officer is said 

to: have responded by stating - that 

the contractor could. be directed to 
place the. fill. anywhere within.the 
limits. of the job. and. that the con- 
tractor could have been required “to 
place it all in the extreme northern 
end.” (Tr..36, 37.) The contracting 
officer confirmed that he had had a 





- & The Goes: maseee Aee. ache ae! 


changes in the manner of. proceeding had to 
'* De made as.a result of the storm. This is evi- © 


dent from the testimony elicited fromthe ~ 
contracting officer on cross-examination :-.- 
»"Q. * * * Alteration of: the basic design. 


Cross. BEGEION A) was . there any . alteration 


made ? 

7 “ALT think there. had to be an Mteontion to 
eontinue. We. didn’t have what we-had in the . 
initial stages of the project. We. had lost: the 
barrier (dunes). 7 


“<Q. What was Ge about tla eee Rae 


required an. alteration. of the baa’ eines 
cross. section ? 

“A. * *)* for the “eontractor to “proceed 
with his pumping operations, we had to change 
the direction, we. had to. change the method. 


- in which we told him. he could build a protec- 


‘tive (berm) for his pipe ‘his equipment. These 


are the kind of changes we referred to. I don’t 
think we changed the beach in that we were 


not still calling for a uniform beach pourish- 


‘ment project. We were calling for that and 


would continue to call for that.” (Tr. 113.) 
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conversation. with Mr. MacDonald. 


on the occasion cited but he was un- 


able to recall telling him that the 


United States had a right to have 
the fill placed anywhere it wanted 

within the project limits.®* Similar 
views were said to have been ex- 


pressed to Mr. “MacDonald by the 


proj ject. supervisor.®* 
Mr. MacDonald also testified. ‘at 


some length with respect to the bid : 


-.on ‘which the contract was based. 
- The bid submitted was: predicated 
upon the specifications and plans re- 
ceived and took into account the lo- 
cation’ of the borrow area, the pipe- 

_. line routes and fill areas as shown or 
indicated-on the plans, as well as the 
length of lines to-transport the fill. 


The full ‘section of the project be- . 
tween Station au 4. + 80 to Station 





. a Tr. 126, 127. In- its. Posthearing ‘Brief. sit 
pages 11, 12, appellant’s | counsel states: 
“e. * % Annellant accepted the decision of the 


United States to construct the beach as it did. 
after calling the departure from the contract. 


to the attention of Mr. Riddel- since: it- was 
the feeling of Appellant thatthe protest would 
be unavailing as the United States was not 
going to change its course in any event * * *,” 

4 After Mr. 
beach as constructed was constructed -differ- 


ently from the cross. section,. the following 


; exchange: oceurr ed between. him and appellant: s 
counsel : 


“Q, Were there any reasons given by the 


contracting officer or. his Eepresenestine as to 
why that was so? - 
“A. The only reason we had was: ‘that the 
7 contract called that they could do: whatever 

they wanted to as long as they kept it within 
the limits of the Job. This was the ‘best way 
and the way they wanted it done. This is the 
way they were going to have it done. . 

“Q. Who told you that?. 

“A. This was the. ‘indication I> had from 


Mr. Riddell at any time I asked him why we. 


were doing it this way. (Tr. BB.) - 
‘The parties agreed that the contract. as 
- performed resulted in -a yery good us (Tr: 
54; 148). - 


DECISIONS. OF. THE DEPARTMENT OF THE INTERIOR 


‘MacDonald testified that the 


[82 LD. 


2047-450, as pdepictaa 85 on he typi- 


cal AA section shown on the con- | 
tract drawings, was singled out for 


special mention by Mr. ‘MacDonald : 
(Tr. 12-17).- 


At the time of bidaaw the ‘bench : 
was eroded badly but-erosion was: 
generally uniform down the beach 


-with no’ obvious. pocket or hole. In. 
the northern section there was less 


actual beach. visible and probably 
none visible at high tide. Mr. Mac- 


Donald had. no recollection, how- | 


ever, of seeing any large embay- 


ments in the northern section that, 


had to be filled in (Tr. 51). 
The. final location of the sand 1s. 


only of academic interest to the pro- 


spective contractor. As a bidder the 


~ contractor is interested in the place- 


ment of fill because that is what will 
cost him money. Ona unit price con- 
tract’ where, as here, some 10,000 


feet.of bevels is involved, the bidder 


must: consider the cost of the entire 
job and average out its costs to come. 


. up with a single unit price.* Where. 
the distance the fill has to be trans- 


ported from the borrow pit j is & Sig- 
nificant cost. factor,. the contractor 
may break even at the mid- “point 


while. performing at a loss or a 


reduced profit past the mid- -point 
and at a. profit or. at an increased 





& In response. to a question Prot the hearing | 
member, Mr.-MacDonald noted-that the size of 
the rectangles shown on the contract drawings 


with respect to-the flat berm were quantitative — 
- indications of the amount of sand tobe placed 


in the area and that he had taken these indica- 


pee into account| in submis his bid ve 


, 69). 
a ‘“* * * on this. job, most jobs, Sphere you 


have a single unit cost there igs a portion of — 


the job that you actually. do at a loss: There is | 
no profit.- In some ° cases considerable loss.’” | 


(Tr. 66.) 
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menenven, 29, 1 975 


7 profit. up to the wiidpaink measur- 


ing distances from’ the designated 
bones area (Tr. 65-67). 


In his testimony, Mr. MacDonald 
fill material per linear foot along the - 


‘stressed the significance of the lo- 
cation of the borrow area *’ to the 
contractor’s operation from the cost 
and = production a He 
characterized the sand as 


gravel almost, noting that the fur- 
ther away you get from the borrow 
area “your production “goes way 
down and your expenses go way 
up.” Distance as“a significant cost 
factor was related to sand. having 


to be transported through velocity 


and agitation of the water and these 
decrease as you get further away 
trom the borrow area with the re- 


sult that income goes down, while 


the increase in pressure en to 
go longer distances greatly increases 
the wear and tear on the pipes and 
pumps (Tr. 29, 30).° 

Both parties have attempted ¢ to 
buttress their respective cases by 
citing a provision from the speci- 


=. fications reading as follows: | 


et Paragraph 9 of the Complaint states 2 


“ce * * The borrow area on. this job was lo- 
cated more than a mile south of the south end 
of the project * * *,” This statement is ad- 
mitted in the Government's Answer. 

(66% * * it requires more préssure to go 
longer. distances. AS pressure goes up, like on 
' & square, causing wear and tear on the pipes 


and pumps. So that something wear (s) ‘out 


“not [twice] as fast and uses twice as “much 
pressure but. maybe ten times as fast.’ (Tr. 30.): 

“Also as a rule, the longer the line, like a 
“chain, the more chances are that it is likely to 
break. You take more pumping hours but it 
takes: longer to get the same number of pump- 


ing hours. Because breakdowns are more: likely — 


to occur and failures in the long chain. aE 
35.) 


a very 
heavy mixture of shell and small 


33 FILL ‘PLACEMENT: ‘The Cone 


tractor shall: 
te oe — tt a 


J. Control the net in-place yardage of 


beach’ to that which is needed to provide 7 
the. volume per linear foot as directed. 
Since the slope that. the: material will 
assume, and the distribution of the ma- 
terial below mean low water cannot be 
predetermined, the Contracting Officer 
may make alterations in the plan. dimen- 


_ Sions and/or slopes as work progresses.’ feed 


After referring to Special Provi- 
sion 1 (note 21, supra), Specifica- 
tion 8-3A” and the above-quoted. 
provision, appellant’s counsel states : 


“The obvious purport of all these 
provisions. taken together with the 


contract drawings is to provide a 
more or less uniform distribution of 
the fill over the 10,200 feet of the 
project with the only exception be- | 
ing ‘the transition areas at one 
end and the groin area * * *” 


(Posthearing Brief, 12). nae | 


ing upon the uniforin distribution 


of fill argument, Covernione coun- 
sel states: 


(oe RO The contract 
drawings ‘indicate that the contrac- 


‘tor was to build a uniformly wide 
beach, rather than uniformly dis-. 


tribute fill along the’ length of the 


 o Wxhibit 45; Hydraulic Bech Fill (Beach ae 
Nourishment), Sheets 2.and'3 of 4,. 
we “8-3 FILL PLACEMENT : The Contractor 


shall: 


: AL ‘te is bveoaed that the dredge discharge 


. and discharge points shall be manipulated and e 
controlled by thé Contractor in such manner 


that. a minimum of shaping by mechanical . 
equipment will be required to construct the 
fill sections within allowable tolerances as 
shown .on drawings.” | 
: “C, Plan the work for one continuous: op- 
eration. in a generally north to south direc- 
tion.” (Note 69, supra, Sheet 2 of 4.). 
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- project. This is ota = the 


| specifications requirement to ‘con- 
trol the net in-place yardage of fill 
‘material per linear foot along the 


beach to that which. is needed to - 


. provide the volume per linear foot 


as directed.’ * * *” (Government 
Posthearing Brief, 2,3.) Upon cross- _ 


examination the contracting ‘officer 


| expressed the view that in interpret-_ 
ing. the: provision — consideration 
should be given to circumstances 


that go beyond the statement, itself. 


These were identified as the condi- 
tions at the site resulting from the 
“oreat losses of sand in the northern. - 


end” and the “loss of the (barrier 
dune)” (Tr. 128, 129)... “3 


A major question in the case. is 


whether a timely protest was made 


concerning the project supervisor’s. 


actions with respect to the place- 
ment. of the fill. Mr. MacDonald 


testified that. early i in August, or at 
the end of July (when his project = 


superintendent. was. leaving), . he 
had become aware that there would 
not be enough fill to go to the south 


end of the project. Prior to that 


- time, Mr. MacDonald had made an 
oral protest:to Mr. Riddel in which 
the following points had been made: 

(i) there was a lot of sand going in 
the northern end: of the project, (i) 


. the longer lines were costing’ the | 


contractor money, and. (iii) for the 


contractor to make any money it 
would be: necessary to get on the 
shorter line (¢.e., on the southern 


end).7t | 


. ATr, 33, 34; 46, 47; 187. See also note 20, 

supra. Mr. MacDonald viewed Change Order 
No. 1 in the following terms: “* * * The 
Change Order as. I read. it says. to follow..the 
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“Mr. Riddel ‘confirms that Mr. 
MacDonald had said something 
about the job costing him money 
but Mr. Riddel had not interpreted — 
the statement as referring to place- 


ale 


ment of material “because we *-* *_ 


‘tried to assist hitn in every way 


possible, allowing him to pump 


South to North and even - oa 7 


ing) him to back-up completely a 


-on his pipeline more than 2,000. feet 


to pump in an area just becatise he 
could get some production from his . 
equipment.* * *” (Tr. 172.) More- 
over, Mr. MacDonald did not say 
anything forceful, such as: “I do 
not like, what. you are doing” or “I 
don’t want to do it that Pigs a ae 


ro) ae re 


It is clear that its cn 


} officer considered the contractor’s 


protest: to be belated. Responding 
to a question from the hearing mem- 
ber, he stated: _ 3 

The thing that ‘surprises me most is 
that if indeed we. did mislead the: con- 


tractor in any way, if indeed. we made. 


(an) interpretation he could not. agree 
With it came'at a mighty late hour. ‘When 


-it eomes iu August. At almost ‘the ter~ 


mination of the project. After we had. 


_ issued Change Order ‘Number One. ad 
Two. ; 


ae oe so fo te ee 
But if there. were all ‘this dissatisfac- 
tion, this misinterpretation this misun- 


derstanding that is: generally now being. 


conveyed. Why did we not know about it 


plan as much as possible throughout the proj- . 


ect * * * J do not feel that at any time that © 
there was a description or change order estab- 
lished to me that this was a change in the job. 
That instead of doing. the southern portion 
they were going to do more in the northern. 
This I.do not know at any point that anyone 
told me this.” (Tr. 48. ae 
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Rene eer #9, ae 


| at an earlier hour, That disturbs me, gies 
| 125, 126. ) Cra] - 
Decision 


In ee course eof deciding the claim 


beach fill, we ‘shall have occasion. to 
rule upon the. contentions of the 
parties respecting (1) the timeliness 
of notice; (ii) the consequences to 


be attributed to the appellant’s ac- 


ceptance of Change Order No. 2; 
(iii). the application of the parol 


evidence rule; (iv) the nature and. 


extent of the Government’s author- 


ity to direct the placement of the. 


fill; (v) the construction to be 
placed. upon a typical cross-section 
_ shown on the contract drawing; and 
' (vi) the. relationship between the 
Changes clause and. the estimated 
quantity provision, = 


Timeliness: of notice. With re- 
spect to item (i), we note at the out- 
set that written notice of the claim 
was given by. the contractor in a let- 
ter dated August 15, 1973 (Exhibit — 


19). This was 5 weeks before the 
contract was determined to ‘be sub- 


stantially complete on September | 


19, 1973 (Exhibit 14), and over:314 


months before final inspection and 


acceptance occurred on December 5, 
1973 (exhibit 9). As: previously 
noted, an oral protest had been made 


to the project supervisor in early 
refusal was. presented to the Government, the 


August or at-the end of July. 
-. Unlike many cases involving a 


timeliness of notice question, there is 


7 With respect to all three claims, only the 


matter of entitlement is presently. before us 
for resolution. 
March 21, 1974). 


(Stipulation of Counsel dated. 


here no one action 73 by the Govern- 


ment upon, which the claim is predi- 
cated. It is rather a case of a series 
of : actions occurring over a consider- 


forthe alleged misplacement of | able period of time having under- 


mined the basis upon which a single 
unit. price for the. total contract . 
quantity had. been. predicated (4.6. 
averaging of costs for distribution 
of fill over the entire 10,200--feet. of 
the project) without. ie contractor 
having become aware of the prob- 


lem until comparatively late in. the 
PTO} ect (note 20 supra). 


To a considerable extent the proj- 


ect supervisor’s actions in directing _ 


the placement ‘of the - fill. were — 
dictated ‘by the conditions encoun- 
tered as the work proceeded. Al-— 


though he had access to detailed rec- 


ords and much greater experience in 


the Cape’ Hatteras area than did — 


the contractor, the project. super-_ 
Visor was anable: to assess the 1m-_ 


pact of the devastating storms of © 


February and March of 1973 upon - . 
the distribution of fill at the time 
Change Order No. z dated May 18, 


73 Compare, for eiomple: Por H. Moon & 


- Sons, note 29, supra, where the Government’s 


action on’ which the borrow claim was based 
was. the. resident engineer’s. disapproval] | of a’ 


| borrow pit proposed for use by the grading 


subcontractor. In Moon the written notice Of 


claim was given to the contracting officer over 


4 years after the. refusal of the resident engi-— 


“meer to approve the proposed borrow pit. By 


the time the formal claim based upon that 


contract had been completed for approximately 
2% years. Before the case was heard the resi- 


dent engineer whose decision‘ was. being ques- i 
. tioned had died. We denied the claim on the | 


ground that the failure to seek. review of the 
resident engineer’s decision pefore proceeding 


- to incur the costs.embraced within the claim 


had foreclosed the Government from exercising 


options it otherwise would have had. 
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4 1973, was issued (text accompany- | 
Ing note 33, supra). Less than 3 


months later written notice of the 
claim was given (Exhibit 19). 


continuing the course it had adopted 
in directing the placement of the fill. 


There is considerable evidence to in- ' 
.. dicate, however, that the actions the 


| Government took, or failed to take, 
in the wake of the severe storms of 


February and March of 1973, con- 


tributed to and may even have been 
the principal cause of the delayed 


assertion of the claim. Mr. MacDon- — 


ald stressed this aspect of the case 
in his testimony (note 20, supra). 


According to the Government’s — ; 
| ernment “desperately needed more 


witnesses the severe storm damage 
-occurred in the northern end of the 


project and the contractor either 
knew, or should have known, that . 
_. all or most of the 250,000 cubic 

yards of sand covered by Change 


Order No. 2 would be required to 


be used as beach fill in that area to 

repair the storm damage. The proj- 

_ ect supervisor testified that 500,-. 
_ 000 cubic yards of sand were lost in 


the northern end of the project from 
the. February 10-12, 1973, storm 


alone. The Goscnient failed to of- 
fer any evidence to show the ap: 


proximate time when the contractor 
was informed that sand losses of 
- this magnitude (z.c.; one-half of the 
original contract quantity) had 


been sustained i in the northern end _ 
estimate of costs * * *, On balanee; the ap- 


of the project during the February 
storm. Mr. MacDonald’s testimony 
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Board. stated : 
Boards have taken an increasingly stringent — 


182 LD. 


that he remembers “someone say- 


‘ing, something like 500,000 cubic 


yards” (note 10, supra), has no time | 


_ frame. For aught that appears -in. 
_ The nature of the oral protest to 
the project: supervisor left much to 
be desired, assuming it. was intended | 
to dissuade the Government from. 


the record, he may have obtained 
this information in the conversa-_ 
tion held with the contracting offi- | 
cer when the job was finally accept-_ 


_ed in December of 1978 or conceiv- 
ably at some later time. 


While the contracting officer tes- | 
tified that “[t]he 250,000 cubic 
yards was necessary to replace yard- 


-age lost during the storm” (note 16, 
| supra), he. failed to explain how it 


was possible to replace 500,000 cubic 
yards of sand with 250,000. cubic 
yards of sand; nor did the project 
supervisor | nee any explanation. | 
The latter’s statement that the Gov- 


yardage. for that Northern sector” — 
is related not only to the 500,000 cu- — 
bic yards lost in the February storm 


_but the substantial eo quan- | 


tities of sand lost in “a three day 
Northeaster. starting the 19th of 
March” (note 10 supra). | 

On this record we are not in a 


position to find that the Government, — 
~ withheld 74 information to which 
the contractor was entitled for we — 


have no way of determining when 
the information was furnished. We 





See Power City Electric, Ine., IBCA-950- _ 
1-72 (November 27, 1973), 80 LD. 753, 768, 
74-1 BCA par. 10,376, at 49,005, where the . 
‘“% *.* The courts and. the 


attitude.toward the withholding of informa- 
tion the disclosure of which would be likely 
to have a material effect’ on a contractor’s 


pellant’s fault was- Jess ‘serious than the: Gov- 
ernment’s fault. = (Footnotes omitted.) 
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ibis, however: that ie Findings of — 


Fact pertaiming to Change Order 
‘No. 2 refers to the “obligation. of 


the Government to repair storm 


damage conditions” * after which 
it refers to the contract: being ex- 


panded by 250,000 cubic yards (note — 


17, supra). The record does not ‘re- 
veal whether a-copy of these find- 
ings was furnished to the contractor 
at the time Change Order No. 2 


dated May 18, 1978, was forwarded. 
for execution. Assuming that it was, 


however, the contractor would ap- 
pear to have been warranted-in con- 
cluding that the 250,000 cubic yards 


of sand added to the contract by the - 


Change Order represented the Gov- 
ernment’s assessment of the amount 


of storm damage that had occurred 


up until that time. 

[1] The terms of the Ghanees 
dinie with which we are here con- 
cerned (note 26, supra), provide 
that the contracting officer must be 
given written notice of any claim 
asserted under paragraph (b) and 
that “except for claims based on 
defective specifications, no claim 
for any change * * * shall be al- 
lowed for any costs incurred more 


than 20 days before. the Contractor 


gives written notice as therein re- 
quired * * *.” In consideration of 


% Barlier the finding had noted that the 


public law cited therein authorized 4.8 million 


for.emergency storm damage repairs: at Cape 
Hatteras. It then stated: “The Government is 


obligated by the Public Law to. provide the. 


maximum possible protection within. the emer- 
gency funds allotted.” 

. Nowhere in these proceedings: has the Gov: 
arnment interposed a lack of FunOs asa defense 
to the claims asserted. 


of Work 
that the 20-day notice provision of 
the Changes clause should not. pre- 


the purpose. to ie went ise ane 


clause, the various boards have not 


hestitated to deny claims where the 
contractor has failed to give timely — 
notice as required by the Changes 
clause or by the comparable provi- 
sions contained in the Suspension — 
* clause. We find, however, 


clude consideration of a claim on_ 


the merits where there i 1s NO one ac- 
tion of the Government which can 


be pointed to as the identifiable 
event on which the claim _ is 


grounded and from which the con- 


tractor’s delay in presenting the 
claim can be measured, particularly 


where, as here, the evidence of rec- 


ord indicates that the Government’s 
actions contributed to and may even 
have been the principal cause of the 
delay in giving notice of the claim.” 
7% See Electrical Enterprises, Inc., TBCA~ 


971—8-72 (March 19, 1974), 81 LD. 114, 74-1 
BCA par. 10,528, in-which in the course of 


~denying.a claim cognizable under the Suspen- 


sion of Work clause, the Board had occasion 
to distinguish the case of Hoel-Steffen Con- 
struction Co. y. United States, 197 Ct Cl. 561 
(1972), after which in footnote 13 it stated: 
‘We note that the provision barring the re- 
covery of costs incurred more than 20 days 
prior to giving the required notice has been 
strictly enforced prior as well as subsequent 


‘to the decision in Hoel-Steffen. See Meranda, . 


Inc. “GSBCA No. 3300 (May 27, 1971), 71-1 
BCA par. 8892; Fred. McGilvray, Inc., ASBCA 
Nos, 15741,.15778 (September 28, 1971), 71-2 — 


BCA par. 9113; Edgar M. Williams, General 


Contractor, ASBCA. Nos. 16058 et al: (Octo- 
ber 16, 1972), 72-2 BCA par. 9734; Desonia 
Construction Company, Inc. (note 10, supra) 
and Cameo Bronze, Inc., GSBCA Nos. 3646, 
3656 (June 27, 1973), 73-2 BCA par, 10,135.” 
- In so concluding ‘we have not been influ- 


_ enced favorably by the argument that a con- © 


tractor need not protest if -he thinks that it 
would be. unavailing » (note 63, supra). There 
are many cases where that argument: and other 
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484 DECISIONS OF THE. 
Acceptance of Change Order Me 0. 
9—In denying the claim the con- 
tracting officer found that at the 
time of acceptance of Change Order 
No. 2 the contractor’s field superin- 
tendent was well aware of existing 


conditions; that the contractor’s 


president was aware of the Febru- 
ary storm; that the change order 
~ called for the 950,000 cubic ‘yards of 
~ beach fill to be placed within the 


work limits specified by the contract. 
drawings; and that all the material 
was so. placed (text accompany me | 


note 25, supra). 


Commenting upon the basis for 
the contracting officer’s decision, ap- - 


_ pellant’s counsel states: “* *.* the 
Contracting Officer suggested, at 
least by inference, that the accept- 
ance of Change Order No. 2 by Ap- 
pellant waived any right to claim an 
_ equitable adjustment for misplace- 
ment of-the fill. Change Order No. 2 
makes no mention of any change in 
the location of the fill; it merely 


orders an additional 250,000 cubic. 


yards of fill at the contract price 
- which was the government’s right 
under the terms of the contract. It 
appears | hat | ae Contracting Offi- 


Con tinued 


arguments having : no foundation in the notice | 


provisions (€.g., preservation of good relation- 
ships: with Government personnel until the 
project is completed) have been rejected. See, 


for example, John H. Moon & Sons, note 738, 


supra; The. Jordan Company, ASBCA No. 


6030, at.27,869 (“Where instructions given or 


7 requirements imposed orally by the Govern- 
_ ment representative are an expression of that” 
_representative’s concept: of. the requirements 


of the contract, the contractor must protest 


these instructions, if he expects: to claim suc- | 


cessfully that these oral instructions and/or 
_ impositions-amount to a constructive change 
-order * * *,”) . 
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| would 


66-2 BCA par. 
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cer may ies misinterpreted Appel- 
-lant’s notice of claim to request an 


increase in the contract price per sé 
whereas, in fact, Appellant merely 


suggested an adjustment of the con- 


tract price in the sum of $300,000 as _ 
a compromise solution to the prob- — 


‘lem of increased costs arising from 


misplacement: of the fill. Appellant 


~ made claim for an equitable adjust- 
ment; 


it-made no claim for addi- — 
tional compensation relating to 
Change. Order No. 2.” (Appellant's 


Posthearing Brief, 15, 16). 


_In its posthearing brief the ea. 
ernment does not even refer to the ~ 
appellant’s acceptance of Change 


Order No. 2 as a bar to considera- _ 


tion of. the claim on the merits. In 


view of this and the fact that, the 
. contracting officer’s findings with re- 


spect to the point under discussion 
resulted from an apparent. mis- 


understanding as to the basis for the 


claim asserted, it is at least doubtful _ 
that the Gove nment ‘is presently 
contending that consideration of the 


_ claim on the merits is barred-by rea-_ 
son of the contractor’s acceptance of 
Change Order No. 2. Since the ques- 


tion has: been raised, however,. it 
appear ‘to | merit some — 
cliscussion. tine | 

[2] hi ccahanils the pee 
the Government has placed great 
emphasis upon the fact that all or at 


~ least most of the 250 000 cubic yards _ 


of additional fill covered by Change 


Order No. 2 was required.for the — 


northern end of the project and that 


the contractor either. knew or should . 
have known this to be so (notes 10, 


16 and 33, ie If this was as ap- 
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parent to. everyone. as s the: Goren . 


ment indicates, however, an. obvious , 
question arises as to why. Change 


‘Order. No. 2 did not reflect this com-- 
mon ‘understanding instead of stat-- 


ing «eo * 1 Place: an additional 
250,000 cu.. yds. of hydraulic beach 


fill (beach nour ishment) within the » 


work limits specified by, the. con- 
tract drawings * * *.”_ (Text ac. 


companying notes 16 and 17, supra.). 


' Moreover, we are again confront- 
ed with the question of the time 


when the Government informed the 


contractor that 500,000 cubic yards 


of sand had been lost in the north- 


—ern-end of the project in the one 
storm of February, 10-12, 1978 


(notes 10 and 16, supra). If the Gov- | 


ernment had seriously advanced the 
defense that appellant’s acceptance 
of Change Order No. 2 precluded 
our consideration of the claim on the 
merits, 1t appears that there would 
have:-been some need for it ‘to show 
‘that the contractor was aware of the 
extent of sand losses on the north- 
ern end of the project prior. to the 
time it executed Change Order No. 
2 dated May.18, 1973. 

The evidence of record shows that 
the. claim. in question, had neither 


arisen nor been discussed. prior to. 


the time Change Order No. 2 was 


| executed. We therefore find thatthe | 


contractor’s acceptance of the 


Change Order is not a bar? 78 to our. 


= See Corbetta ‘Construction Co. Face Vu: 


United States, 187 Ct. ‘Cl. 409, 428. (1969) ; 


John A, Volpe Construction Co., Ine., GSBCA e 


‘No. “2570 (January 5, 1970), 70-4 BCA par. 


. 8070, at 87,538 (“* + * Wlements: necessary 


to. effect an’ accord and satisfaction: are not 


present. *..%..* An: accord. and satisfaction | 


casein er the claim on. . the 


merits. 
| Parot evidence ap aie ques: tx 
tion. of whether the Board. should | 


consider the report of a conversa- 2 
tion which took place at, the pre- 


bidding conference (note 5, supra) — 
has previously been discussed (note - 


— 80, supra). There is no- doubt that — 
the evidence contained i In the report 


should be considered in resolving 
the issues in dispute unless to do so_ 
would involve “varying the written © 
terms of the contract or repudiating 
an express clause that the written - 
contract. embodies the entire Bere 


ment of the parties.” 7 


In the findings the contracting 
officer states: | coe * ot a pre:bid 
on-site inspection, the contractor 
was told that the major operation 
would be in the northern half of the 
pro] ject limits, as evidenced by ques- 


| tion and answer No. {2 in a, memo- 
randum dated, October 12, 1972 
* * * (text. accompanying --note 


26, supra): At the ne the con- 


. does abe aperatee as a bar in. pogaud to atte 
‘not contemplated by an agreement * * *, - 
_ There was ‘no bona fide dispute ‘petween.. the 


parties with respect to the Government’s de- 
mand * *.*, The dispute did not arise until . 


.some- weeks following . the. acceptance of. | 
Change. Order No, 26. Moreover, there was no 


meeting of minds at the time of the issuance 


and ‘acceptance’ of the charge order with re- 


spect to the subject - of the dispute in this 


appeal, a- necessary. element: to an accord; Cer- - 


tainly, the change. order did not .constitute a 
compromise. *# bine Cf. C&G. E. ‘Steinlicht, 


IBCA=834-4~70° (March | 12, 1971), ’ 11-1 Be 7 


par. 8767. at 
7 See pie of Court of Claims in John Bill- 


meyer, Trustee in Bankruptcy of the Estate of 


Inter-Helo, Inc. (Ct. Cl..No. 54-74, May 30, 


_ 1975), reversing.. Appeal. of Inter-Helo, Inc., 
-IBCA. 713-5~68 | .(December 30, 1969), 69-2 - 


BCA par. 8034, on reconsideration | cope 24, “ae 


: 1970), 70-1 BCA par. as 
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tracting officer continued to ascribe | 
- considerable importance to the re- 
_ ported discussion between repre- 
sentatives of ithe parties. at the 


prebidding © oer (note § 39, 
Supra). — 


AD showing that the contractor — 
- should have been aware that “the 
major ®° operation would be in the 
-_ northern half of the proj ject limits” | 

‘ is not in any way dependent, how- 


ever, upon the answer given by the — 
- swer given to a question raised at: 


Government to the question posed 


by the contractor at the prebidding | 


conference. Based upon the applica- 
tion of elementary arithmetical 
principles to the information shown 
on the contract drawings, it is ap- 


parent that approximately 56.40 - 


percent of the full berm depicted 
‘thereon is to. be constructed in the 


northern half of the project (note — 
The | appellant has 


| 61, supra). 
acknowledged that the contract 


called for north to south placement 
7 of the fill (note 37, supra), and that — 
“wave action in the surf zone would. 


affect the project to some extent” 


(note 51, supra). The language in 
| memorandum 
that “* * * a oreat deal is contin-— 


the Government’s 


_ gent on the method of operation and 


quantities pumped by the Con- 


“tractor” is explained in part by the 


fact that at the time of the prebid- - 


ding conference, it was not known 
whether the contract to be awarded 


would cover 750,000 or 850,000. or 
1,000,000 cubic yards of beach fill 


| Jo 46, supra, and accompanying 


8 The term “major” when used’ as an ad- 
jective has been defined to mean “ereater, as 
in size, amount, extent, or rank.” (The Ran- 
dom House College Dictionary, 1973 edition) 
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text). The manner in which the con- 
tractor’s “method .of operation” - 


- would affect the placement of the _ 
fill is nowhere indicated in the © 


memorandum. Standing alone the 
term is too cryptic in nature to have 
provided a contractor with any | 
guidance in the preparation of its. 


‘bid or to even suggest a variance 


from the terms and conditions of 


the contract. 
[8] We therefore find that the an- 


the prebidding conference as re- 


ported in the Government’ memo- 


randum of October 12, 1972 (note 5, 


supra), simply reflects information 
contained in the invitation for bids: 
. on which the contract was based. 
Since the report of the prebid con- 
 versation does not contravene the 


parol evidence rule,.it will be con- 
sidered by the Board in oe its .— 
decision. 

Effect to be given Hi peal Cr O88- 


section shown on contract draw- 
ings.—In resolving the dispute be- 


tween the parties respecting the — 


“proper: construction to be placed 
upon the applicable contract provi- 


sions and particularly the weight to 


be accorded to the typical cross-sec- 
tion shown on the contract draw- 


ings, we shall apply certain funda- 
mental rules’ governing contract 


interpretation. These have been well 


stated in Morrison-Knudsen Com- 


DANY, | Inc. v. United 8 tates, 184 Ct. 


Cl. 661, 687 (1968), from a which the - 
following 3 is quoted : | 
/ # + * We. begin with the established 


principles (i). that an interpretation | 
‘which gives a reasonable meaning to all 
parts ofa contract will be preferred to. 


_ -vision]. 
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‘one which: leaves a - portion of it inop- 
erative or superfluous; and (ii) that con- 


_ tract provisions should not be construed - 


as conflicting unless no. other reasonable 


interpretation is possible. Hol-Gar Mfg: 


Corp. v. United States, 169 Ct. Cl. 384, 


- -B95-396, 351 F. 2a 972, 979 (1965), and 
cases cited. These principles have partic 


ular force “when. the provision oe 
to: be eliminated, or subordinated, is 

standard mandatory clause of broad 
_ plication, like the [article 3 Changes pro- 
* * * Such a standard article, 
incorporated in ‘the agreement; ‘cannot 


. lightly. be read out: of it, or deprived of © 
most of its normal substance.” Thompson | 
Ramo Wooldridge Inc.-v. United States, 


175. Ct. CL. 
3 (1966). 


527, 536, 3861 F, 2a 222, 228 


stated that its case for an equitable 


adjustment relating to the place- — 


. mnent of the fill rests primarily upon 


the contract drawings (note 28, 


supra). When these drawings are 
examined, we find that the most 
prominent : feature is a typical cross- 


section which shows that a flat. 100- 
foot berm i is to be. constructed from 


Station O174+ 80 southward to Sta- 
tion 9947 + 50, a distance of 7,270 
feet. A note on. the contract, draw~ 
ing (text accompanying note 48, 
supra) says that the western. edge 
of the flat berm 1 1s the. elevation 10.5 


contour throughout the total length _ 
of the project and. that the flat berm — 


is to be 100 feet wide except for the 
1,000-foot long transitions at each 


end of the project where the width. 
-0f the flat berm’ will decrease uni- 
formly from 100 feet to zero. The | 


‘drawings also show a 930-foot groin 
area where the fill is to be placed 
“AS DIRECTED” 
supra). It is the appellant’s posi- 


In this case the ‘appellant has” 


(note 27; 


tion that its single unit. price ree - 


had been predicated upon placing 


the beach fill as shown on the draw- 
ings and. that. when so much of the 


fill was placed on the northern end | 
of the job its costs were substan- 


tially increased over those | on which 3 
its bid. had been based. (notes 65 to 
68, supra and accompanying. text). 
‘The. Government. acknowledges 
that but for the devastating storms — 


_of February and March of 1973, the . 


beach fill would have been placed | 4 
as shown on. the contract. drawings 
(text accompanying note 49 and 50, 


supra). It denies, however, that any 


change occurred as a result of the 
manner In which the fill was placed 
on the. _ following ‘principal ae 


 & Jn the. fudiies the contracting officer cites 


the requirement that the contractor furnish ie 


‘“‘as-constructed drawings” in ‘support. of. the 
decision -rendered. The. contract. provision in | 
question | (note. 23, supra) is regarded as eh- 


‘tirely compatible, however, with the appel+ 


lant’s position that. performance of the. con-. 
tract would involve some variation from what 
was shown on the contract : ‘drawings within 


*the rule of reason” (note 33, supra), In the 


Posthearing Reply | Brief appellant’s counsel - 
states at page 5:‘** * * ‘Obviously, distribu: - 
tion of fill over the entire project: does not. 
mean the same amount-of sand at every given 
point, The contract calls for spreading the fill 


' over. the entire project | notwithstanding: the | 
- fact that there will be more, fill in one Place . 


than another.” 

The argument. . advanced - by Government 
fomneel: with respect to the special provision 
concerning” control of: the net in-place yardage 
of fill-material makes no reference to the con- 
tracting officer’s testimony in which he appears 
to have concurred in- a contrary interpretation 
advanced by. appellant's counsel except for. 
adding the qualification that consideration 
would have to be given to the conditions re-_ 
sulting from the “great losses of sand. in- the. 


_ northern end” and the “loss .of the (barrier ; 
‘dune).” (Text accompanying notes 69 and 70, 
— gupra.) In. any event the arguments. advanced. 


by. both counsel with respect to the cited pro-. 


‘yision. appear to be of a “makeweight” char- 
acter and not in any way. coe to their. 


respective positions. 
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| grounds: (i ) the contractor knew or 
| stiould have known through an ade- 


quate site investigation that the un- 
stable area of the beach was on the | 
i northern, end of the: proj ject and bid 


accordingly, (ii) one of the special 
provisions vested: the Government 


with authority to direct the: place-_ 


| ment of the fill as had been done i in 
: this casé, (iii) one of the notes on 
the ‘drawings implied that sub- 
sequent shoreline changes would af- 
fect the beach nour ishment. project, 


_ (iv) the notation on the drawing 


reading “FILL TO BE ACCOM. 
PLISHED BY NATURAL 


WAVE ENERGY PROCESS”. 


was sufficient notice to the contrac- 
tor that the Government might rely 


upon ‘the “dynamics of the ocean” » 


or ‘similar. concept for accomplish- 


ing distribution of the beach fill, and — 


(v) it was the: Government’s pre- 


rogative to increase the. contract _ 
quantity by 25. percent at the orig- 


inal, contract unit price and the 
contractor had been paid that pricé 


for all the fill placed i in. - performing | 


the contract. 


- Adequacy of the site rr 
tion: —After referring to the oppor-— 
tunity afforded all bidders to visit 


the ‘site, the: “project ‘supervisor 


states: “It was quite apparent that 
_the more’ unstable beach, the more 


dynamic beach, the one receiving 
, continued erosion, was on the North- 
ern limits”. (note 43, supra). The 


‘contr acting officer indicated. that a. 
_ bidder should: not proceed simply on — 
_ elevations and slopes of fill are indi-. 


the basis of the information. con- 
tained in the invitation for ‘bids 
without regard to knowledge of con- 
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| niers gained through a visit to the - 


site (text. accompanying note .39, 
supra). Mr. MacDonald. testified 


that-at the time of bidding there was «= 


less beach visible in the northern séc- " 
tion ‘(note 55, supra). The site visit 
to which the Gover nment witnesses 
refer: occurred on, October abe 1972. 


| The dune line shown on the aa. 


ings (described ‘by the project 
supervisor as the “batter board, the 


heel * * * for the placement a fill. 


at the elevation 10. 5”) was washed 


away or pushed: across .the highway 
by the devastating storms of F eb- 
7 ruary and March of 1973: (text ac- 


companying notes 49 and 50, supra). 
We find that the site ‘investigation. — 


| conducted. by the contractor was 


adequate and that . he was not. 


| chargeable with knowledge of con- 


ditions created by storms which. 
took place ; several months after the” 
scheduled site visit concluded. “_ 

Nature and eatent of the Govern 
ment’s authority to direct the place-— 
ment of, the fil. —From the'findings 
it. appears that the contracting 
officer ‘considered that. the Special | 
Provision entitled - “SP_] DE- - 
SCRIPTION OF WORK” (note 


91, supra) vested him with author--. 


ity to direct the placement of fill as 


has been done. in this case. In fact. 
‘the provision (i) authorizes the con- 


tr actor to remove borrow and. distri-- 


bute it as. fill “as shown on the con-: 
tract. drawings. and as directed as’ 


beach nourishment, zs (ii) says that 
“Ta]pproximate | limits of. work, 


cated on the contract drawings,” and. 
mee authorizes | ‘the contracting 
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officer to “ 


of material available. with. funds 
allotted.” | 


{4} Apparently o senlooked or ig- * | 
nored by the contracting officer and 


the project supervisor in. adminis- 
_ tering the contract was the fact that: 
their authority to adjust or. revise 
the limits of the work from that 
shown in-the drawings was circum- 
scribed by the use of the word “ap- 
proximate”. (note 32, supra). Ac- 
cordingly, we find that SP-1 vested 


the contracting officer with no plen-_ 
ary ® authority to direct. the place- - 


ment of the beach fill... 


_ Implied knowledge of subsequent ; 


shore line changes. —In the findings 


the contracting officer quotes the fol- 


lowing’ from Note 1 on the contract 


7 drawings: “THE © SHORELINE | 
“OF HATTERAS : ISLAND. HAS 
CHANGED SINCE. THE PHO- | 


TOGRAPHIC BASE MAP. WAS 


‘82 While the prunaiont (néte a1, sunre) con- 
templates that the. contracting officer. and his . 
representative will have some leeway: in the 


direction of the work, it is clear that the dis- 


cretion vested in them must be exercised rea- 
sonably.. See Fox Valley Engineering, Inc. v.— 
United States, 151. Ct. Cl. 228, 256. (1960) ; , 


Padbloc Company, Inc. v. United States 
- (1968),;°161 Ct. Cl. 369, 876 (“* * * defend- 
ant * * * could: not expect the: plaintiff to 


make an offer or adhere to: an arrangement 
which. gave the’ United States carte blanche 


we oO wen 


We- note. that the notation’ on the éontract | 


“drawing (note 27, supra), “FILL CELLS OF 
GROIN SYSTEM AS DIRECTED,” is not ac: 


- companied by any qualifying language. While | 
the -broad authority so conferred would no 


i doubt: have to be exercised reasonably, there 
would appear: to be nothing to preclude the 
contracting officer from taking into account 


_ the éonditions present. at ‘the site when the | 


time arrived for exercising his disereticn. 
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adjust. or revise. these: 
limits to suit conditions during the 
work to provide for maximum use 


NOT. 


SHOWN. 


the 
when. it had the Government's: 


- later period ‘based upon a field survey. 
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MADE * 
CHANGES 


* THE SHORELINE | 
TO DATE WILL 


PROJ ECT: 
| HEREON.” | ‘Then. he ° 
states: “Implicit in the foregoing is. 


NOURISHMENT 


the idea. that. subsequent shoreline 


changes would affect..the beach 
nourishment project.* * *”. (Text 
accompanying notes 24 and 25, su- 
pra.) The © “photographic _ base. 
map” ® to: which the note on the 
drawings refers. was-made in 1967. 


or some 5.years before the invita- 


tion for bids involved here was is- 


‘sued. (note 24, supra). It appears 
that the purpose of the note was to 


assure bidders that any shoreline 


| changes from those shown on the 


“photographic base map” were not 
sufficient to affect bidding on the - 


beach: nourishment: project sae 


the intervening years. : 
The work covered. by’ ks instant. 7 


contract, was scheduled for comple- | 
tion within 180 calendar days after 


receipt of the notice to proceed. This 
being sO We are unable to perceive | 
why a prospective bidder should 
conclude: that. shoreline - changes 
over a 6-month period “would affect | 
‘beach nourishment: project” 
as- . 
 & We. have interpreted the ‘term to ‘refer to - 


the underlying photograph and not what was = 
drawn on the photograph at a ' considerable . 


nienting upon ‘the dual aspect ofthe contract 
drawings, appellant’s counsel states : “39. The. 
picture on. which. tlie project is drawn.in the 
contract drawings was taken in 1967 and the 


- fill as drawn ‘provides for a uniform curve of 


fill 100 feet wide to serve as short-term pro- 


tection for the Buxton area: (Tr. Saree Jf {Post-. 
hearing Brief, 9, a j . 


AFFECT. THE BEACH — 


Com- - 
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surance that the shoreline ae 
that had occurred over the preced- | 
ing 5 years had not. It-is true, of 


course, that shoreline changes mate- 


rially affecting the beach eaousiahe 


ment project did occur during the 
life of the contract. The test to be 


io applied, however, is surely not what 


everyone knew. after the fact but 


What they could’ reasonably be ex- 
pected to know before the fact. 


Applying the latter test to this case, 


we find no warrant for the contract-. 
ing. officer’s bald assertion that the — 


note on the contract drawings im- 
plied that “subsequent shoreline 
changes would affect the 
nourishment project.” 
supplied.) - ak 
Reliance upon. the Ca iunies Oo if 
the ocean” for the distribution of 
‘the fill—The beach nourishment 
- project with which we are here con- 


cerned appears to have been com-. 
pleted -with the addition of but. - 
250,000 cubic yards of sand to the 


original contract quantity because 
and only because the Government 
relied successfully upon a “dynam- 
ics of the ocean” concept to accom- 
plish distribution of a substantial 


quantity of the beach fill. Consider- 
ing the vast quantities of sand. lost: 


in the February and March* storms 
of 1978, the successful completion 
of the project in such circumstances 


- If the amount of.sand lost in the March 
storm represented. only..one-quarter of the 
- §00,000 cubic yards lost in the February storm 
‘(see note 10 and accompanying text). the. sand 
losses attributable to. the two storms would 


‘total 625,000 cubic yards 4, é., exactly: 50. per- . 
cent of the 1,250,000. cubic yards of sand . 
called for by the contract,. as. amended by . 


enanee Order No. ays 


DEPARTMENT. OF THE INTERIOR 


beach | 
Pe 7 


7 [82 LD. 


ols to reflect the exercise of a 
high degree of ingenuity. We are 


not concerned to assess the engineer- 
ing feat * involved in the endeavor, — 
however, but rather to determine 


whether the project as built differed | 


materially from the proj ject bid | 
upon. ue 
Although the: Sap cure of resort- | 
ing to the ‘ ‘dynamics of the ocean” 


concept for distribution of the fill is — 


central to the establishment of the 


-_Government’s case, there is only one 
provision *° in the contract as let 


to bid and one provision in Change 
Order No. 1. which furnish any 
semblance of support for the Gov- 


-ernment’s position. 


The Government relies primar- 
ily § upon a note on the contract 


& From a technical standpoint the appellant 
does not contest the judgment the Government 
exercised in directing the placement of the 
fill. This view of the matter is clearly set 
forth at.page 17 of appellant’s Posthearing 
Brief. (“* * * It may be that the beach was 
constructed in the best way under all the cir- 
cumstances, but Appellant is. entitled to an 
equitable adjustment for the gross and costly 
departure’ from the ‘contract as let to bid. 
Testimony of Mr. Riddel makes clear that after 
the storm of February 10-12, 1973, he. was 
not sure how far the fill available would go 
and how he was golng to use it to build a 
beach to protect the property at Cape Hatteras. 
Appellant. was at all times under ‘this con- 
struction of the contract at the hazard of 
circumstances as they developed from day to 
day and from storm to storm, .* * *"), 

86The fact that the contract. clearly calls 


for the fill to be placed from ‘a: generally north: 


to. south direction (note 70, supra), appears 
to have no direct bearing on the question, 


While the project supervisor cited the north » 


to, south placement requirement as if it sup-- 
ported the Government’s position. (note 37, 
supra), he failed to indicate the basis for his — 
conclusion. In any event, notice to the con- 


‘tractor of the one (north to south placement) 


is clearly not notice to the contractor of the 
other: (reliance ‘upon the dynamics .of -the 
ocean for distribution of the fill). 

- 7 See notes 35 eC 39, supr Q,- and pocompany: 
ing text. - 
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’ drawing which ene 


BE “ACCOMPLISHED | 2B Y. 


NATURAL WAVE EN ERGY — 
-. PROCESS.” Mr. MacDonald con- | 
; “strued_ the note to mean that: the 
‘contractor:would pump the flat part 


but the part that sloped into and 
perhaps under the ocean at “say 30 
‘to one” the contractor should make - 


| no effort to make it look like a 
straight line but. rather “et oe 


ocean take: its natural Tepose.” 


, “(Note 386, supra.) ‘The language 
used may well be’ ‘susceptible to— 
_ other constructions but the inter-. 


pretation placed upon the provision 


by Mr. MacDonald is considered to — 
‘be reasonable.**.On the other hand | 
the interpretation contended for by 


the Government would render “in- 
: operative or superfluous” the re-. 


| - quirements, of the contract calling | 
for G), the construction of a 100 
. foot flat berm from Station 2174+ 


80 to Station 2947+50 (text pre- — 


ceding note 81, supra) (ii) the 
placement of fill in the groin area 


“AS DIRECTED” of, 


(note © 


supra) (ii) the creation of “1,000. 


LONG ‘TRANSITIONS AT 
EACH END OF THE PROJ- 


~ ECT WHERE THE WIDTH OF 
THE FLAT BERM WILL DE- - 
- CREASE UNIFORMLY FROM 


~ 100° TO ZERO” (text accompany- 
_ mg. note 48, supra), and (iv) the 


“shaping — by mechanical equip-- 


ment * * * required. to constr uct 


88 See Whalen. & benpangs IBCA-1034-5-74 


(July 18, 1975), 82 LD. 335, 75-2 BCA par. 


11,377, in which the Board states “* * * the 


issue, once an ambiguity is. found, is not 
_ whether: -appellant’s ° interpretation is correct 
- cabut - whether, it is reasonable eed 
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“FILE TO. 


iis fill sections heer rs allowable tol. . 
erances as. ‘shown on dr aWwings.’ 
(Note 70, supra.) ~ vith 


for the Government’s position may. 
be found in the second paragraph 
of Change Order ae i wees ue Na, 


as. follows : 


a Ta Because of changes, in are beach ae 


Dodie’ and the loss of « protective ‘dine 
‘structures, you. are-‘to- begin: pumping 


operations at Station: 2228-+00_ amd con- ~ | 


tinue in a northerly direction to the.point: 


of beginning designated on the. contract — a 


drawi ings. The nourishment. crossisec- 


tional plan incorporated in your contract 


‘is. to be: ‘followed where. practical, ‘put 
adjustments must be made -eonsistéent 
with the position of the inner and. outer — 
bars and other oceanic. ‘conditions, 


Before accepting the contracting 7 


officer’ s view of the significance, of -- 


the quoted. paragraph, we. would 
want to know whether prior:to the © 
acceptance of the change order the 


contractor was told (i) that 500,000 
cubic yards of sand had been lost in - 


the February 10-12, 1978, storm, 

and (11)-that the Government con- — 
sidered that “a major change. Im 
‘conditions resulting from a storm — 

‘on February 10-12, 1973, [would _ 
necessitate an] alternation of the 
basic design cross-section: He gO) 
(notes 57 and 58, supra and accom- | 
panying text). Even If it were to 


be. established that the answers to 


both of the questions posed. above 
were in the affirmative, however, 
there would still be insufficient war- _ 
rant for concluding that the change 
order authorizes the Government to 


rely upon the dynamics of the ocean _ 


tor the distribution of the fill. This “4g 


It also appears: chee some e-suppért ae 
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is because i interpret the language 


employed. in the change order as 
authorizing such a procediiré would 
— also have. the effect of rendering 
| “inoperative and: superfluous” the 
contract. requirements. referred to 


above.. In this. connection we note 


| that ‘the change order expressly 
provides: “Bxcept as provided 
herein, all terms and conditions of 
this contract remain unchanged and 


in full force. and effect” Anes 12, 


supra). 
[5] We ee find that ee 


contract drawings and particularly | 
shown. 
thereon const tituted material repre-. 


the | typical “cross-section . 


_sentations for the guidance of bid- 
| ders as to whether the beach fll 


would be placed and that in con-. 


‘sequence the Government was not 
authorized to resort to the dynamics 
of the ocean concept asa primary 
jeans for: distributing the fill with- 


out providing for an “eqiuitable ad 


 jJustment in the total contract. price 
to the extent the contractor’s costs 
were increased thereby MM orrison- 
Knudsen one Y; éne., gt at 
685-687. : 


Pala onatie Behinbelie Ongee 
clause and estimated quantity pro- 


visions ——In the findings the con- 
tracting officer quoted a portion of 
‘Paragraph SP-8 of the Special 
Provisions (note 15, supra), after 
which he stated at page 3: “The 


changes ordered by the Contracting 


Officer did not result in an increase 


of more than 25 percent of the orig- 
inal total contract amount, and 


an adjustment in the contract 
unit price is. therefore: not in 
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t 


order * * #729 We have previously 


| found that the contractor’s: accept- | 
ance ot Change Order No. =) cover-. 


ing that 25 percent increase over the 
original total contract amount (text. 
preceding note 78, supra) “is not a 
bar to our consideration of the 


| claim on the merits.” 


In Morrison-K nudsen Company, 
IBCA-36. | and IBCA-~50 | 
(May 27, 1957),. 64 TD. 185, 57-1 
BCA par. 1264, one of the principal 


/ questions — ‘presented concerned. a. 
claim under the changes, clause for 


the curtailment i in. borrow, ‘produc- 
tion attributed to pit. changes which. 


resulted i in much. longer | hauls than 
shown on the contract. drawings. 
7 The: Board stated the crux of the 


case to be ¢ ‘whether relief can be af- | 


forded to the. contractor under the | 
‘changes’ and ‘changed conditions’ _ 
arti icles of the contract,. notwith- 


standing the special provisions of 


the standard. specifications, which. 


modify the contract articles, and 


limit the extent to. which they may | 
be applied. * * *” (64 1.D. mune 
BCA par. at 3827.) 2 


The Board found “changes kok 


due to unanticipated field condi- 


tions,” and that the contractor was 


therefore, “entitled to additional 
compensation only by reason of 
overruns or underruns i in excess of 


ea s¢ Commenting upon this position Govern- 


ment counsel states: “* * * the Contracting 
Officer did not invoke special provisions 1(A), 
8, and 13(A). to permit deviation in beach 
width from that Shown on the drawings, as 
implied by. appellant. These provisions were. 


_ invoked to counter the contractor’s apparent 


contention (two letters of August 15, 1973) 
that the fact that ‘the great majority of ‘the | 
fill has been deposited at the northern. end of 
the project’. * * * constitute a constructive... 


change * * *.” (Government’s Answer, 4.) 
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. OB s te rs her ‘estimated. bid 


quantities. ee (64 LD. 198; 
57-1 BCA par. at 8830.) °° 


Tn the course of reversing the : 
Board’s decision with respect to the 


borrow - claim; the Gourt. of Claims 
m Morrison - ‘Benudsen Company, 
Inc. v. United States, supra, con- 
strued the provisions: of the speci- 
fications-so as not to restrict the ap= 


“plication. of the. changes clausé to 


- the ‘relatively narrow area. -deline- 


ated in-the: Board’s. decision. With . 
‘respect. to. the. borrow oo, oe - 


| ae stated :- 


There’ can be ‘no oan the outset, 


that the contract. drawings constituted ; 
material representations for the guidance ae 


ofthe bidders..as to the location of. the 
Z borrow. pits. and the quantity of borrow 
“material @ that was to be obtained from 
— éach, (Indeed, without such drawings it 
igs difficult to see how any bid could have 


“been made.) Moreover, plaintiff relied on — 


the: relative’ “aceuracy. of the borrow’ pit 
locations. and the other data set out: in 


the drawings. and was reasonably justi- 


fied: in doing so. eee The short of the 


90 The. decision was. cammued. on ‘reconsidera- 


‘tion (March 28, 1959), 66 LD. 71, 72, 59-1 


BCA par. 2110. at: 9030. (“Briefly, the. Board 


dyeld in its decision that under: the terms: of © 
the. specifications, which included provisions, 


modifying the ‘changes’. and ‘changed - condi- 


tions’ articles of the contract, so-as to reserve. 
‘a vight-to the Government to make changes in’ 


_ the. plans to meet unanticipated field condi- 
. tions, and to limit the right of the contractor 
i puieh there were overruns or mnderrars in 
excess of 25. percent of estimated quantities, 
‘the appellant was not entitled. to additional 
compensation by reason of deficiencies or 
- changes in the borrow pits, except. to the 
extent that borrow and.overhaul exceeded the 
‘stated limitation. * -* *°. (Footnote omitted.) }. 


. = Ags to the borrow the Court ‘states (184 © 


Ct. CL 683, n.. 17): “The estimated quantity 

' yards-and the board found that. plaintiff and 

its subeontractor removed 783,637 yards. es 
an overrun of less than six percent.” S 


_ APPRAL. OF ws ce. ‘LAPORTE; INC. 
Ben semUne? mu; age 


HH amilton’s’ Equipment: Rentals, ‘Tne. 


matics is that ie inkortiation contained 


in the drawings constituted. positive rep- 
: resentations upon which plaintiff was 
‘justified in: relyiug.483F d 


This brings us to the queution of ore 
whether an. equitable adjustment for.such — 
changes—whiech the. board -found were 


due to field conditions not forseen ™! by 


the parties—is: precluded by the specifica- 
tions (particularly article 4.3) unless 


there were an overrun or underrun in ex-. 


cess of 25 dee of estimated bid ee 


tities. i ee 2 
a age a — ‘. 


~ 


- 2 A suecinct summary of the holding: ine 


‘Morrison-Knudsen is: contained in: ‘our. decision 


in James Pea amilton Construction Company and. 
TBCA~ 
493—-5-65 (July 18, £968), 75. LD: 207,°241-42, 


68-2. BCA. par.. (127: at. 33, 050 ‘in. whieh - the 


Board. commented : 
“Tn giving ‘effect to . the provisions of ‘Ab 
ticle 4.2 and. the -related clauses of the: con- 


“tract, We: find. no conflict with. the position 


‘Clating and most recently in "Motrison-Kaudsea 


Company, Inc. v. United: States ‘ (Ct. Cl. No. 


239-61, Jurie 14, 1968). That position is that 
a, clause, such.as Article 42) diminishes. the . 


‘scope. of ‘the Changes clause. In dealing with 


“a provision such as Article 4.2. the Court ‘will 
-eonstrue: the: agreement, . to the: extent it is — 
_fairly possible to do so, so as.not to. eliminate : 
the standard article. [the Changes. clause} - or | 
‘deprive it of most of. its. ordinary coverage.” 
_* * ® The Court thereupon held. that a con- 


tractor who ‘sustained, an overrun of less: than 
25. percent of an estimated bid. quantity ~ was © 


‘nevertheless entitled under the Changes clause 
‘to an equitable adjustment, despite the pres- 


ence of a provision in the: nature.of. Article. 


4.2, because such provisions. are not. ‘the. e@- 
-clusive- means for obtaining a changes adjust-- 
_ment.?:*-*.* That is to say, according to the 
Court, even with the limitation imposed by a 


provision | such as Article 4. oe when a ‘con- ~ 


‘tractor is required; because of unforeseen field 
conditions, to do, within the. prescribed per- 
.. centage: limits, a greater or lesser quantity of 


work than could. be. originally estimated. ee 


a change in such circumstances is compensable 
under the Changes clause if. the. extra costs 50 
‘jneurred. differ materially from the costs re- 


imbursed through unit-price payments.’ * * *- 


The Court allowed ‘a modification * * * sepa- a 
of borrow under the contract was 742,000 cubic. 


rate and apart from a modification. of the unit - 
price—for the. costs of extra work . greatly 


differing from those ‘compensable through 


unit-price Payments: a 


AOA 


In this acuta a reasonable tienes: 7 


tation of article 4.3 * * * —-when con- 


sidered in: conjunction with the article 30 


Changes clause’ of the contract—is (1) 


that the purpose of these specifications is 
to provide a ready means. for avoiding. 


controversy when, during the course of 


performance, the contractor is required, . 


because of unforeseen field conditions, to 
-'do, within the prescribed percentage 


limits, a greater or lesser quautity of 
work than could be originally estimated ; 
and (2) that a change in such circum- - 


stances is compensable under the Changes 
clause if the extra costs ‘so incurred. differ 


materially from the costs reimbursed 
.. through unit-price. payments. This inter- 


pretation is fortified by the language’ ‘of. 
the specifications themselves. Article 43 
(a) © is the key provision. 


* * * this is not to say that there cannot 3 


be a. modification otherwise—separate 
"and apart from a modification of the unit: 
price—for the costs of extra work greatly 


differing from those compensable through 


unit-price payments. * * * Furthermore, 


article 4.3(a) contains no indication that . 
it is to override the Changes clause. or / 


that the provisions of article 4.3(c), 
9.3(b), or 9.4(c) of the specifications are 
to be the. exclusive means for obtain- 


Ing a changes. adjustment. (Footnote 
-. omitted.) Py 
es” Be Mere x 


It is concluded, in short, that the equi- | 
table adjustment for the changes required _ 


3 “Art 4.3 Changes and Increased or De- 
creased Quantities of Work—~(a) It is mu- 
_ tually agreed that due to latent and/or unfore 

seen conditions, adjustments of plans to field 


conditions which cannot be foreseen at the | 
time of advertising, will be necessary during ~ 


construction, and it is therefore of the essence 


‘of the contract, to recognize such changes in 
plans: as constituting: a normal and expected . — 


: margin . of adjustment, not unusual and not 
differing materially in the: meaning. of article 
4.2(a) and not’ 


vided only that resulting overruns or under- 


-Tuns from the quantities in the bid schedule: 


do not exceed reasonable percentages.” 


See ee 
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increased ‘costs * 


of. the 
amount, no adjustment: i in the. an 
tract unit prices will be made * ** 

Clause 60 of the General Pade 
entitled “Variations In. Estimated | 
: Quantities” 
part: “Where the quantity of a‘pay 


involving nor permitting. 
change or modification of contract prices, pro- 


‘increased.’ (184 Ct.-Cl. 675: 
-ealculations set. FOrtR: on the- ‘Same ‘page’ -in 


[82 I.D;. 


by the government is not limited by the 
specifications to overruns or .underruns 


in excess of 25. percent of estimated bid 


quantities. Instead, plaintiff is entitled . 
to an equitable adjustment under the 


Changes clause (on its own behalf and 7 


on behalf of its subcontractor) for all the 
resulting from ‘the 
changes in question er OF (184 Ct. CL . 


685-690. ). 


[6] Turning to the case at aad 


‘we note that SP-8, the special pro-- 


vision of the contract relied upon by 


the contracting officer. as.a, defense 


to the claim asserted (at least with 
respect to the 250 000 cubic yards‘of 


beach fill added to the contract.by | 
Change Order No. .2)- provides: in 
especially pertinent part (note 15, 


supra).: “* * * Tf the change (or 


changes) does not result in an in- 


crease or decrease of more than 25% _ 
original. total:. contract 


provides in pertinent 


item in this contract is an estimated 
quantity and where the actual quan- 


tity of such pay item varies more 
than. twenty-five | (25%) 


percent 
above or below the estimated quan- ; 


: tity stated in this contract, as ‘it | 


may hereafter be modified, an equi- 
table adjustment: in the contract 


unit price shal] be made upon de- 


mand. of either a cal a 


% Warlier in the aiinieh the Court had aoiea . 


“the substantial extent-to which daily borrow. 


production (and corresponding revenue) would 
be reduced when borrow-haul distances. were 
see’ also ‘detailed 


roornere 10. I 
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| ‘The iangnage quoted sous from 
the two contract clauses cited makes 
clear that the limitation on adjust- 


| “ment or equitable adjustment with- - 


in the specified range of 25 percent 
| applies. only to the contract unit 
prices. In this connection we note 
_ that in: Aforrison-Knudsen, supra, 
= the article the Court identified as 
the key proreien referred to “con- 
tract prices” concerning which the 
Court stated: “The ‘contract prices’ 


thus referred to are, obviously, the | 


| : unit, prices set out in the bid sched- 


cule * * *,” Here we have no similar. 


problem of interpretation °° for SP- 
8 and Clause 60 — terms “con- 
| tract ee prices” “contract unit 
price” in speaking ‘of “adjustment” 


or “equitable adjustment” in con- ° 


~ nection with the 25 percent limita- 


tion.-There is nothing in the two - 


provisions to which we have re- 
ferred to indicate that either of 
_ them -was.intended . (i) to override 
the Changes clause, (ii) to be the 
—eaclusive means for obtaining a 


changes adjustment, or (ili) to pro-— 


hibit a modification of the con- 
tract—separate and apart from a 
modification of the unit price—for 
the costs of extra work greatly dif- 


fering from those compensable 


through unit-price payments. . 
The’ distinction made by the 
Court in Morrison-Knudsen, supra, 
between costs compensable through 
unit-price payments * and those for 
5 Also absentorron ihe instant contract is 


thé array of exculpatery provisions confront- 
Ang the Court in Morrison-Inudsen. 


Even before decision of the Court of 


Claims in Morrison-Knudsen, the Board had 
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cdneh ee ene ‘is 3 to be pro- 7 
vided under the Changes clause is at 


least. suggested by the following -— 


statements in Appellant’s posthear- — 
“= * * It appears that | 
the Contracting Officer may have > 
misinterpreted Appellant's notice 
of claim to request an increase in 
the contract price per se * * * Ap-- 
pellant made claim for an equitable 
adjustment EO (Text: preced- 
ing note 78 supra.) | 

Based upon the authorities cited 
and the evidence of record, the ; 


. Board finds as follows: 


1. The contract drawings igaiaae | 


ing the typical cross-section shown 


thereon were positive representa-.. 
tions by the Government upon 
which the contractor was entitled 
to rely and did rely in the prepara- 
tion. of its bid for the hydraulic | 


beach fill (beach nourishment). 


2. The. contractor submitted - a | 
single unit-price bid for the speci- — 
fied beach fill which was to be ob- 
tained from a Government desig- 





recognized that there were a number of situa- _ 


tions where the work required was not covered, 
by the contract unit prices. See Borringer: and . 
Botke, IBCA—428—3--64.(March 23, 1966), 66-1 


BCA par. 5458. See also Kinemazr Corporation, — | 
IBC A—444~—5-64 (January 19, 1967), 74 LD. | 


28, 67—1 BCA par. 6085 and. cases cited in 


footnotes 18 and 14, Cf. James Hamilton Con- | : ee 
note 92, supre, 


struction. Company, et al., 
where the’ following. statement: appears. (75 
I.D. 242, 68-2 BCA:at 33,050) : “In our view | 
the result reached in Morrison-Knudsen is not 
appropriate here. The emphasis in -Morrison-. 


_ Knudsen ts upon foreseeability. The Court * * *_ 


underscored the following quotation from a. 
previous decision: 
clauses of this type do. not control when the 
cost of doing the extra work ereatly. differs 
from the stated unit-price because. of factors 


- not foreseen by either party.’ There is no. 


factor of unforeseeability present in. thts case | 
* 4 *.” (Footnote omitted.) . 


‘But we have held that _ 
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nated ore pit aa aisiibatad: 
as the beach area involved... - 
. Because of the single-unit price 


“ asia’ on. which bids had been solic- 


ited, the contractor averaged its 


‘costs. for distributing the all over. 


the entire 10,200 foe of the project 
taking into account the following 
factors: = | 

a. the designated ae from whe 
the borrow was, to be obtained was 
located. over a mile south of the 
southern end of the project; 

Ob. production g goes down and costs 
go up generally i in proportion to the 
distance the beach fill has to. be 

| pumped; and ° ar 
-¢. wear and tear on | pumps g great- 


ly increases for sand pumped to the _ 


‘northern end of the’ project. since 
greater pressure must be used and 
applied for. longer periods than 
‘would be the case if the same amount 
of fill were to be placed in the south- 
ein end of the project or in other 


| areas closer to the desiginated bor-. 


row pit. . : 
4, Prior to. 
i Sneht by the February- -and 
March of 1973 storms, the Govern- 
ment had contemplated °7 that the 


| the 3 Teen 


“OT There ig language in Government Exhibit 
A (text accompanying notes 41-438, supra, in- 
dicating that the ‘February’ and March 1973 
_ storms did not significantly affect the Govern- 
‘ment’s plans’ for the distribution of the fill. 
_, Since the exhibit is dated February 1974 (i.e., 
after ‘the contract was completed), ‘it may in- 
__ volye more hindsight than foresight. In any 
a event we have regarded statements of this 
nature ' as reflecting some hyperbole upon the 


wi part of the authors. If the statements from 


Government Exhibit A were to be accepted at 
‘their face value, however, then it would be 
‘true ‘that ‘the Government would have issued 
‘an. invitation for bid calling for the contractor 
to construct 2: 100-foot berm covering 7,270 
_ feet of a 10, 200-foot project (over 70 percent), 
while planning for’ “mother nature” to. dis- 
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beach fill ieee by the contract 


would be distributed as indicated by 


the typical cross-section shown on 


the contract drawings. | - 


5. In coping with the conditions 


created by the February and March 
of 1973 storms, the Government was 


required to abandon adherence tothe - 


typical cross-section in a substantial 


area of the project (from Station 


2928+00 northward to the begin- 
ning of the project) or chose to do 30 
(in the area from Station 2998+-00 7 
southward to the end of the proj- 
ect). : 


6. The inability | or the failure of © 


“the Government to adhere to the 
typical ‘cross-section shown on the 
contract drawings resulted from 


conditions which were unforeseeable 


to both parties at the time the invi- 


tation for bids was issued and the | 


resulting contract awarded. - 


“Phe: manner in which ae Gov- 


Mise directed the placement of 


the fill increased the contractor’s ° 


cost over those nee through 
unit- -price: ‘payments. ~ ae 


§. As the incurrence of the. cise 
involved were unforeseeable, the 


contractor is entitled to an equitable 
adj U. stment under the 


Chang ges 


tribute a substantial portion of the ll nee 


having the contractor place all or. most of it . 
on the northern end (the area most ‘costly to 


the. contractor and most destructive of its i” 


equipment) without disclosing its intentions. 
to the bidders concerned until after: they had 
submitted the single unit-price bid ee 


_ by. the invitation. 
>. Assuming, 


arguendo, that. sick: sineuies 
stances were shown to be present in this case, ~ 
it appears to be clear that the contractor - 
would be entitled to a summary finding in his 


favor by the Board of in another ‘forum de-. 
pending upon whether or not a claim so 


framed was determined Li oe cognizable under 


‘the contract. 
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clause % for the increased pene re- 


sulting from placement of the beach. 
fill as directed. by the Government -— 
_ without regard to the O5 percent. 
limitation. provisions: to the extent. 


the contractor shows. (i) the basis 


—upen which. its bid was: calculated — 
and (ii) the causal connection be- 


‘tween the. increased costs. claimed 
and the departure-from the typical 


~ Cross: “section. shown. on: the contract 2 


- 98 8 Of. Ohtton Company, Ino. Y¥. United States, 


: ese €t. Cl. 563 (1938), a case involvying sus- 


pension. of work.on a river levee beeause of 
emergency conditions: ‘ereated: “by heavy and 
sexcessive rainfall in which~the Government 
-took over and completed the work. when the 


contractor refused to proceed without a writ- 


ten’ change:.order. The Court: stated at page 
yl ae 


ce #8 The sutiveticnt by the eenuanene 
officer of .the. resumption of the work under. 


- changed conditions which | entailed purchasing 


‘and furnishing. entirely: different - equipment: 


than that contemplated by. the contract, a 
radically” different method ‘of work, and. the 
‘taking -of- material from. a: More remote loca- 


tion, was such a material change in the terms 
of the contract as to entitle the eontractor to . 


a written change order: under ‘Article 3.. The 


refusal to give a change’ order in writing was a 


“breach of the contract.” 

_ Here none of. the beach’ ‘All had been. priced 
- prior to the February aud March 1978 storms 
(note 25, supra). Therefore, © cases applying 


the risk of loss provisions of yariations of the 


“Permits and “Responsibility” clause’ do not 
’ .control the: present ° case.” For an example of 
the many cases in which contractors have been 


held responsible to redo work | ‘destroyed prior .. . 
for five (5) working days, it necessitated 


another nine | (9) days before. we could 
effectively. resume our mobilization: ef- 
forts. AS a. consequence, we hereby make 
-claim for fourteen, (14) days’ costs. and 
“overhead, ‘reckoned. in, round numbers at 


to acceptance, see Dedrmas 'v. United States, 
‘108 Ct. Cl. 486.(1947). The Dearmas rule has 
“been applied by the. Board in..a number. of 
eases, including Charlies: 1. Parker. Construc- 
‘tion Co., IBCA-335 (January 29, 1964, 71 I:D. 
_ 6, 10, 1964 BCA par: 4017, at .19,792—793, in 
which the. Board stated: “It‘is -well settled 
“by the courts and by opinions of this Board 


that where. work is. damaged | before: comple- . 


tion and acceptance’ ‘Dy an Act of God or by 
other forces of nature, without the fault of 
‘either party, and in the absence of a contract 


provision shifting the risk ‘of such a loss to the . 
-Government, the. ‘contractor is ‘obligated ‘to ge 


‘repair the damage. at its own expense,” Root 
motes omitted. ae oe 


drawings with respect tio placement 
of the fill. 


~The claim for the eat 
ot the fill is granted as to liability — 


and, pursuant, to the stipulation. of 
the parties, is remanded to the con- 
-tracting officer for determination of 

the: equitable adj ustment to. which 


the contractor. 1s entitled i ih accerd- 


ance with this opinion. In the event 


the parties are unable to agree upon. 
the amount of the eqiiitable adjust- 


“ment, it is: contemplated that the — 
| contracting officer will issue a find- 
ings of fact from which the con- | 


tractor. may- again appeal | to this 


Board. 


| Claim, for Cons Wiesel: o 0 Stop 


Orier—$7 4,000 


“The dicea: encompasses appel- 


Tanit’s request for additional com-— 
pensation. in the amount of $74,000 


for 14 days’ cost and overhead at-— 


tributed to a stop order issued: by — 
the contracting officer and in effect — 
for the period | March 7 to Ma rch 13, 


1973 (Exhibits 31 and 83). In ‘die 


claim letter of August 15, 1973 (Ex. 
hibit 21), appellant writes : 


While the stop order was only in effect 


$6,000 per day, or a total of $74,000. 
This figure.covers costs and overhead but 


no profit for our mobilization moe at the 


7) The $74, 000 figure reflects ; an error. selthee 


jn the amount claimed or in the numbers used ; 
in.the calculation. since:14 days’ cost at bag on 
per day: nee $84,000.: 
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time. of the aforesaid suspension at the 
instance of the United States. 

_As.we have previously noted, the 
‘stop order cited. as its. authority 
Clause 23(a) of. the General Pro- 


visions. (note 11, supra). The en- 


tire. clause is quoted below : 


| -23.. SUSPENSION OF. WORK 
: (a). The Contracting: Officer may order 


“the. Contractor in writing. to. suspend, 


delay, or interrupt all or any part of the 
work for such period of time as he may 


determine to be appropriate for the con-— 


venience of the Government. : 
—. (b) Tf the performance of all or any 
part of the work is, for an unreasonable 


period of time, suspended, delayed, or 


interrupted by an act of the Contracting 
Officer in the administration of this con- 
tract, or by his failure to act within the 
time specified in this contract (or if no 
time is specified, within a reasonable 
time), an adjustment shall be made for 
_ any increase in the cost of performance 
of this contract (excluding profit) nec- 
essarily caused by such unreasonable sus- 


pension, delay, or interruption and the 
contract modified in writing accordingly. 
However, no adjustment shall be. made | 


under this clause for any. suspension, 


delay, or interruption | to the extent (1) ; 


that performance would have been so 


suspended, delayed, or interrupted by. 
any: other cause, including the fault or | 


negligence of the Contractor Or. (2) for 
which an equitable adjustment is -pro- 
vided for or excluded. under any other 
pr ovision. of this contract. __ 

- (e) No claim under this clause ‘shall 


be allowed (1) for any costs incurred. 


more than 20. days before the Contractor 


_ shall have notified the Contracting Officer 


in ‘writing of the act or failure -to act 


involved (but this requirement shall not | 


apply as to a claim ‘resulting from a 
suspension order), and (2) unless the 
claim, in an amount stated, is asserted 


. in writing as soon as practicable after 


the: termination. of such suspension, 
- delay, or. interruption, but not later than 
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the date of final payment. under ‘the a 
contract. | 


In denying the claim. joe x 


creased costs based. upon the stop. > 


order the contracting _ officer 


“stated oe that a review of the con- — 


tractor’s payrolls for the weeks end-_ 


ing March 9, 16 and 23, 1978, indi- — 
wove that maximum aftork contin- 


ued by a full complement of per- - 
sonnel during the 14-day period 


commencing March 8, 1978.10 “The” 


contracting officer also noted:the: ab- 
sence of any evidence that the con- 
tractor incurred increased costs and. 


- overhead by reason of. the stop 


order.*? _ 
The » principal: demas to the 


—dlaim are raised in the Government’s 
| Answer i in which it is asserted (i) 


that under paragraph 23(b) of the 
clause, adjustment for increased 
performance: costs is to be made 


only if the suspension has been “for 
‘an unreasonable period of time” and 


(ii) that under 23(c) (2) of the 


clause, no claim is to be allowed 


“unless the claim, in an amount 


stated, is asserted in writing as soon 


as practicable after the termin: tion 


= of such suspension.” 





100 The: coatedetine officer “also stated that 


the contractor’s acceptance of Change Crder 


No. 2 constituted. an accord and satisfaction 
of any claim which it had by réason of the 


- gtop order.. At the hearing the Government 
offered no evidence in support of this affirma-. 
tive defense, however; and in-its posthearing 


brief Government counsel states-: “3. The Gov- 
ernment defense to this claim is not based on. 
a theory of accord and satisfaction. Roa ee 

001 Appellant comments: “* * * suffice it to 
say for these purposes that the payroll alone 


-is not indicative of the production of sand 
which’ is the only basis for inconie to the 


contractor * * * (Notice: of Appeal, 8, 9). 
102 Hixhibit 12, pan nee 6, 7.. 
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“In its See pniee he appel-— 
~ Jant states: “Appellant’s entitle- 


ment under the circumstances here 

‘should be without regard to whether 
_ the period of the stop was reason- 
-able'or unreasonable * * *,” (Ap- 
_ pellant’s. Posthearing Brief 17.) 
‘Expanding upon that position in-its 
posthearing reply brief, appellant 
| comments : 


> ‘A suspension for the convenience of 


the Government under 23(a) should be 
-. compensable since it is not by its terms 
_ the same type of suspension provided for 


under 23(b)2 An order to’ ‘stop all work ° 
is really not an act of the Contracting 
Officer in. the administration -of the con- | 
tract. within the context of 23(b). The 


notice requirements under 23(¢) distin- 
guish a Stop Order of the’ Contracting 
Officer’ from an.act of. the Contracting 


Officer having the. same effect. 23 (b)- 
items are delays. incident to decisions by: 


- the Contracting Officer Tegarding going 


forward with the contract. Appellant con- 


tends that. the “stop was. unreasonable 


18-'The distinction urged by the ‘appellant 


has not-‘been recognized by the Court Of. | 
Claims: Sée“Urban Plumbing. & Heating Co. v. 
. United States. (1969), 187 Ct. El. 15, 34 (“The 
liability. of the : ‘Government here :where: no - 
suspension of work was issued, but should 


have heen, is the same as it would: have been 
if it had been issued. * * *”’), In John A. 
Johnson and Sons, Inc. vy. United States, 180 
Ct. Cl. ‘969, 986 (1967), the Court: commented : 


-- “Stated in the alternative terms .used. by the 


board, the principle ‘it sought to follow is: 


1 ‘That the Suspension of work clause— 


* © * -ig designed | to permit a contracting of- 
ficer: to issue a suspension of work order when 


he’ finds it necessary for the convenience of 


the. Government to interrupt or delay a con- 
tractor’s work in- a -Imatter or manner not 
otherwise authorized in the contract * * * 
and, if the resulting interruption or delay is 


for an unreasonable length of time causing © 


additional expense or loss to a contractor, 


— without fault on. his part, to make bim whole- 


_ through appropriate adjustments. in time for 
performance and in contract price. * * *° 
“hase are correct Summary statements of the 


_ basie . principles governing the application of 


the suspension of work clause * * *,” 
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under all the facts and circumstances of 
the case if a determination of unreason- | 
ableness is required. A stop for the con-. 


venience of the United States should be — 


compensable under Clause 283 without re- 
gard to the question of reasonableness. 
(Posthearing Reply. Brief, 7, 8.). 


- Addressing itself to the question 


| of reasonableness in its Posthearing : 


Brief at pages 20 and 21, gaa : 


states: 


The cases which have a upon the 


question of the unreasonableness of, a 
Suspension of work are many and varied. 


By and large any suspension resulting 
on a failure 74 on. she Pate foe 


10 Appellant does not identify the act. or 


acts. upon which it relies as constituting ‘a. 
failure on the part of the United States” ‘in 


this case. The. appellant has never contended. 
that the contract specifications, plans or drayw- 
ings were defective. Its .witnesses. testified 


that they could -have been substantially ad- | 


hered to even after the storms of February. - 


and March: of 1973.:The Government's direc- — 


‘tion for the placement of the beach fill has no 
bearing on the question presented since no 
fill was placed until pumping: began in ‘April 
a couple of: weeks after the stop . 
order had been. rescinded). : 

_ Establishment of Government fault is not 
a prerequisite to obtaining relief under the- 
Suspension of Work clause. See Merriti- 
Chapman & Scott Corporation v. United States, - 
192 Ct. Cl. 848, 852 (1970) (“* * * There 
are occasions for the Suspension of Work 
‘clause to. operate when the Government is at 
fault * alli but the clause can likewise be 


effective * * * when there is a: suspension. 
not due to the Government’s fault, dereliction, 


or ‘responsibility | a * * An instance of: the 
latter category ds a suspension and delay 


- which lasts. so long (regardless of the absence - 


of government fault) that the contractor can- 
not reasonably be expected to ‘bear the risk . 
and costs of the disruption and delay. That is - 


one type of suspension and delay ‘for an un- ~ 


reasonable length of time causing additional 
expense,’ within the meaning. of ‘the. clause. 
Depending on the circumstances, a delay. due 
to a non-fault suspension by the Government 


_ can obviously be so protracted that it would — : 


be unreasonable to expect the contractor to 
shoulder the added expense himself. We think 
‘that in its terms and its purpose: the Suspen- — 
“ston of Work clause covers that Situation: 


_ among others. ”): 
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- ted States is held to be unreasonable. See. 


Appeal. of ‘Electrical Enterprises, Ine.,. 
IBCA 971-8-72. (3/19/74), dealing with a- 
-. delay. resulting from defective specifica-_- 
tions. The Stop. Or der in the case at bar. 


was unreasonable because: 


(a) The storm which is supposed to. 


have caused the Stop Order occurred 


‘almost one month before the order and. 
the solution to the problem of lack of 


right-of-way had been suggested by. Ap- 


 pellant in its letter of February 20, 


1973," iLe., 
south ‘to north; 


-(b) The Stop Order totally immobilized 


the mobilization effort of Appellant with 


pump a _-Tight-of- “way from : 


a corresponding shutting off of all -pre-.: 


construction activity with no benefit to: 
Appellant of any kind but rather sub- | 


stantial damage ; 


-(¢c) The stop was issued for an indefi-. 3 
hite period and made planning. by Appel-. 
lant for the resumption. of mobilization 


impossible, thus working a total casey 
. tion of Appellants efforts on this job: 


-(d) The reeord- is barren of any evi- 2 
dence” of activity by the United States 
looking toward a termination. for the con- 


venience of. the government; the sur- 


rounding facts and circumstances, 


as’ 
pointed out above, make it virtually cer- : 


tain that there was not to bea. termina-, | 


tion for the convenience, 


| 105 The Penrary 20, 1973, 
85), w 


The letter includes the following. statement: 


“It is necessary for the Park. Service to obtain 
permission | from private ‘property owners to. 
place sand on their property in order to Te- 


claim Park property from the Ocean.” 


letter (Exhibit | 
was not written until g days after the 
storm * of February 10-12, 1973, concluded.., 


This portion of the contractor’s proposal. 


was not accepted by the contracting officer as. 


is’ clear from paragraph a of Change, Order 


No.1 (note 12, supra). 


100 "The appellant's posthearing. reply brief : 


points to such evidence, however, stating: 
1; The Stop. Order itself. (Appeal. File No. 33) 
was a. 23 (a). Stop Order which, by its terms, 

‘for the. convenience of the Government.’ 
ae order recites that ‘at the. time there is a 


strong possibility that. .a. determination - will F 


be. made to terminate the. ‘contract. for: ‘the 
convenience of the Government.’ ” 
lanit’s fe ce Reply Brief, 7.) 


_CAppel- | 
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_ At the hearing. appellant’s wit-_ 


“ness MacDonald testified that after. | 
the storm.in February, he received. - 


a call from. the contracting. officer in: 


which he.was told a. stop order tele-. . 


gram. would be issued and-to stop all. 


7 productive effort on the contract. be- 


cause there was a strong possibility 
that the contract would. be termi- 
nated. Following this call the appel- 
lant sent back to the yard any em- 


| ployees that were not necessary for 
the actual maintaining and watch- — 


ing of equipment or for taking care 
of the safety. Suppliers of large 
items of equipment were called in’ 


an effort to stop deliveries but one 


of these items was already, in transit, 
(Tr. 25,26). ‘Upon cross- -examina-. 
tion Mr. MacDonald acknowledged’ 
that at the time the stop order was: 
received, he wished to continue with 
the contract rather than have it ter- 
minated for the convenience of the 
Government (Tr. 50). In response 


toa question. from the hearing mem- 
ber as to whether the 5-day stop 


order was an unreasonable length of. 
time for the Government to investi- 
gate the condition encountered. on: 
the job, Mr. MacDonald stated: ~ 
Well, I feel that the actual stop was 
not necessary. We could. have continued 
mobilizing regardless of the storm while | 


they did’ their work of clearing it up. [T° 
had the feeling that there was a lot of" 


political pressure from the Government. 


to stop and cancel out the work. And also-. 
there was a.lot of political pressure from ° 


the people down. there’ to do it, and that™ | 


this is what they were ar guing. I didn’t: 


feel it was reasonable that we had to 


stop because I felt we could have: con-* 
tinued mobilizing and doing the work’ 


489,222 


with. the Changé Order No. ‘One which 
we eventually, got. (Tr. 188, 189.) 


a After | detailing the nature se the 
pressures to which he referred (note 


44, supra), Mr. MacDonald ad- 


mitted the possibility that i in some | 
- circumstances:a small savings to the | 


| Government could result. from the 
_ issuance of the stop order (Tr. 191). 


. Earlier we had occasion to refer. 
to. the testimony of the project. 
_- supervisor in which, in response to. 

a question .asto why the stop order. 
was issued..in March of 1973, he 


stated: “We were evaluating. what 
we could do * * *” (note 49, supra). 
Very ‘similar testimony .was given 
by . the... contracting — officer . wn 


te, stated: 


A. Thiniing baie we had a mater devy- 
astating storm that occurred on Feb-. 


ruary: 10. Lasting : wt through perhaps 
February. 12, ‘This storm did, ‘in fact, ‘in- 
undate federal lands.’ It/ played. havoe 
with the. contractors materials on hand. 
eS: adversely affected the transportation 
_ facilities- in the. area.-It required -us: to 
gather information. ‘to ‘evaluate whether 
or not. it. was possible to ‘continue the 
project. * *-* The very (dunes) had 
| washed out. We could no longer proceed 


on federal lands unless’ we reversed: ‘our 


proposed . construction. direction. *.*.* 


(Tr. 95, 96. be 


Upon. cross- -asannation ae con- 
beaetine officer ‘reaffirmed that. the - 


stop -order. of March. 1973. -was 


related . to. the. earlier: storm. cand 


flatly: denied. that. it. was: related to 


anything. else. He- also. rejected the 


suggestion that the stop.order was 


issued at: least. in part so that the — 


Government ‘might. give | further 


consideration to not going ahead 
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BOL | 


| with thie job. Piabowatne upon this 
| pees 


the. .contracting 


“ 


officer 
stated : | | 


*. 8 We were “yeappraising our posi- 


tion. There were great legal questions ta 


be raised. We no longer had. feder al lands 
over which to traverse with our project. 


You might fall well appreciate that we — 


had -no means to. go. on. We were-in fact. 
giving some. thought to. termination. (Tr. ' 
L1G, 11.) " ee. g a b,c, Bees 


Decision 


pry: At te outset we must deten: 
mine whether the appellant:is cor-_ 
rect In asserting that in the circum- 


~ stances present here ‘the appellant’s 


entitlement should be “without re-_ 
gard to whether the period of the 
stop was reasonable or -unreasona-. 


“ble.” In:developing this position ap- 


pellant attempts to draw ‘a distinc:_ 
tion between claims under Clause 
and — claims under Clause _ 
23 (b). The’ arguinents' advanced by 


appellant i in support of this position. Pee 


are unaccompanied by any citation 


‘to authority except fora reference 


to our decision -in Electrical Enter- 


“prises, Ine. (note 76, ‘supra). ‘That 


case ‘did not involve thei issuance of 


_ written | stop order (the: present. 


case): but was concerned with treat- 

ment: of a claim for’ constructive : 
suspension. Moreover, there is No. 
language it In 1 Electrical E Enterprises, 


107 Taindedintely: after this fazdnGay. the. ae 


, lowing colloquy occurred between the contract- 


ing officer and appellant’s ‘counsel’: 


“Q. Were you.not: giving. consideration e 


termination even. betore: the storm? : 

> “Al Absolutely not. - eae: oe 
“Q. Was there anyone urging, that? tiaes = td 

SA NOL to my knowledge. se eae lh ee 

iit. ) 


- oe supportive of. appellant’ posi- 


_ tion. 


In the aan of the claim let- 
ter of August. 15, 1973, quoted 


above, appellant states ; “This figure | 


covers costs and overhead. but no 


. © “prong. 8% 3) ‘The failure to even. 
_-. ask for profit on the amount of costs | 


said to be attributable to the stop 
order appears to be a recognition by 


the appellant that profit is excluded. | 


_ from costs recoverable for a suspen- 


_ sion by the express terms of Clause 

_23(6) and. that the prohibition 
apples even though the stop order . 
was issued under Clause 23(a). In _ 


any event it is clear that the only 
provisions governing adjustment 
contained in Clause 23 are those set 
forth in paragraph (b). 


. Focusing attention’ upon para- 


graph (c) of the clause, appellant 
states : “The notice requirements un- 


der 23(c) distinguish a Stop Order 


of the Contracting Officer from an 
act of the Contracting Officer hav- 
ing the-same effect.” While 23 (c) 
-does provide that the 20- day notice 


provision is not applicable to a 


claim resulting from a suspension 


order, the apparent purpose of the _ 


parenthetical exclusion is to explic- 
itly recognize that contractors 


_ :should not be held to the same strin- 
gent notice requirement, where the 


claim is based upon a written order 
-of the contracting officer suspending 


‘the work in whole or in part. As to 


‘this we note that there i is little pros- 
‘pect of claims. falling in the cate- 
. gory of “ surprises” if they are based 
‘upon a written oor order. 


_ DECISIONS OF THE DEPARTMENT OF THE INTERIOR 
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‘It is clear that on -appellant’s | 
view a contractor who is required 
to establish the fact that a construc- 


tive suspension occurred in order to 


bring the claim within the coverage 


of the Suspension of Work clause 


would also have to shoulder the bur- 


den of showing that the suspension, 


delay or interruption continued for 


an unreasonable period of time. No- 


where has the appellant undertaken 
to say why a contractor who re- 


ceived a written order suspending 


the work and who will consequently 
have no difficulty ‘proving the fact 
of the suspension (the written stop 


order would ordinarily -be included 
in the appeal file) should be relieved 


of the responsibility of having to 


_ show that the suspension continued 


in effect for an. unreasonable period 
of time. cota 
We find that the appellant’s at- 
tempt to. bifurcate Clause 23 in the 
manner suggested is not supported | 


by the-terms of the clause; nor is it 
- supported by the clause’s apparent 
‘purpose (notes 103 and 104, supra). 


Before turning to the question of 
whether in the circumstances of this 
case the stop. order suspended the 
work for an unreasonable period of 


. time, we must address what appears 
to be appellant’s two principal ar- 
guments, namely: 1. there was no 
need for the issuance of the stop 


order, and 2. the approximately ‘3- 
week delay between the. cessation of 
the February 10-12, 1973, storm and 
the issuance of the stop order — 
(March 6, 1978) raises a serious 
question as to whether | the ay 
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_ order was caper solely or even 
mainly to the storm damage. 


From the portion of Mr. Mac- 
| Donald’s testimony quoted above, it 

is apparent that appellant’s basic. 
| position is that there was no need — 


for the stop order or, in the words 


of the witness, “the actual stop was — 
not necessary. ” ‘This position ap-— 
pears to overlook the fact that. 
~ Clause 23(a) clearly vests the con- | 
-tracting officer with the authority to 


suspend the work for the conven- 
_ lence of the Government and that 


the exercise of that authority neces- 
sarily entails a considerable. amount. 


of discretion. | 
If as Mr. MacDonald says “there 


was a lot of political pressure from — 
the. Government to stop and cancel | 
out the work,” the project. person- 


nel may have jee required: to dem- 
onstrate that 


tinue with the project. This i is sug- 
gested by the project supervisor's 
statement that “We were evaluating 
what we could do” (note 49, supra). 

It is significant that the statement 
in the contractor’s letter of Febri- 


ary 20, 1973, about the Park Serv- 


ice ght permission to place 
sand on the land of private prop- 


erty owners (note 105, supra), indi- 
cates that - the contractor was 
unaware that the Government con- - 


sidered itself “bound”: to spend the 
appropriated funds. involved “o 

Federally owned. Jands” (note 49, 
supra). In this connection we note 
that these problems required solu- 
‘tions only if the project were to be 
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| from a technical. 
standpoint it. was. feasible to eon-_ 


GSBCA No. 8077 (October 26, 1970), 


LAPORTE, INC. 503 
29, A973 ae 
continued and, as has. been noted, 
the appellant was: interested 1 in hhay- | 
ing the project continued . a 
While the issuance of. the stop 
order undoubtedly inconvenienced _ 
the contractor and increased its 


costs somewhat, these considerations 
are not determinative of whether 


the contracting officer acted | prop- 7 


erly in directing the contractor to 


suspend the work: for the conven: 
ience of the Government." Lastly, 
we note that Mr. MacDonald has | 
acknowledged that some small sav- 
ings could result to the Government 
from the issuance of the stop order: _ 

In connection with the 3. weeks 


- that elapsed. between the end of the 
February 10-12, 1973, storm and 


the issuance of the stop order on. 
March 6, 1973, the Board. has con- 
sidered the. following factors:. (i) 


approximately one-third cof the 

_ time involved had been consumed -_ 
before. the contractor wrote its let- | 
ter of February 20, 1973; (ii) the 

_ course of action proposed by the. 

- contractor did not take into account 
the fact that the appropriation in- 
volved required the contract funds 


to be expended on federally owned — 


lands; (iii) since mobilization had 
° occurred months before (note 6,. 


supra), there i is no indication that 


2 108 Cf. “Greenwich Demolition : Corporation, | 
T0—2 
BCA par. 8543 at 39,723 ( “Unmistakably, 
Appellant was inconvenienced by the pile driv- 


- ing delay. However, convenience or inconyen-" 
_ience of the parties cannot he~weighed against... 
each other for the ‘purpose of. determining a: 


Appellant is entitled to an adjustmeat ‘under, 


the Suspension of Work clause which deals 
with convenience of the Government,”’). = 


— «504 
the inconvenience mae eer to “na 
contractor would have been any less 


if the stop or der had een issued at 


an earlier, date than it. was; and 
(iv) the unequivocal and uncontra- 


dicted testimony of the contracting 


officer’ that the issuance ‘of the stop 
order .was related only t o the Feb- 
ruary 10-12, 1973, storm and -to 
‘nothing else. Based upon the factors 
enumorted, we find that the Gov- 
ernment did not delay unreasonably 
in issuing. the stop. order and that 
there. is nothing in the evidence to 
indicate | that any benefit would 
have inured to the contractor from 
the issuance of the os order at an 
| earlier time. 


With respect. to the question of . 


whether work was suspended for an 
unreasonable | ‘period of time, we 
note the. statement. in. appellant’s 

claim letter of August 15,1973 (Ex- 
hibit 21), that “the stop order was 
~ only in effect for five (5) working 
days.” According to the wncontra- 
dicted and unimpugned testimony 
of both the contracting officer and 
the project supervisor the stop -or- 

‘der was necessary in order for the 
Government to determine what 
should be done. Both witnesses refer 
to the serious problem created by 
the fact that they were limited by « 
the . appropriation 
spending money on. federally owned 
lands and that much of such lands 
had been inundated by the ocean. 


‘We note that within 1 week from the | 


time the stop order was lifted on 


March 13, 1978, the Government is- 


 $ued’ Change Oia No. 1 under 
date of March 20, 1978, reflecting fu 
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involved. to 


“plan eh per anita the contractor 
to. ‘proceed with the work and yet 
remain ‘on. feder ally “owned - lands 
unless the contractor chose “to nego- 
tiate with private landowners’ for 


access across 3 their lands” .. Note. 12, 


supra). 
‘Before. concluding: we wish ” to 
fa note. of the fact. that 500, 000 


| cubic: yards of sand had’ been lost 
in the F ebruary 10-12, 1973, storm 


(note 10, supra) . We also nite that 
a formidable problem faced the 


Government in having to devise a 
plan for proceeding with the work 
which would not only take into ac- 
count the devastation wrought by 


the storm but also the limitation 
upon the use of appropriated funds. 

We find that the appellant has 
failed to show that in issuing the 
stop order on March 6, 1973, and 
continuing it in effect until March 


13, 1978,. the contracting officer : 


acted unreasonably or. suspended 
the work for an unreasonable period 


* 


of time. The claim for costs attrib- - 


uted to the stop order?” is there- 
fore denied. ae 


——+ 


hearing as to the reason for the 5-month delay 
in asserting the suspension of work claim. 
The Notice of Appeal states at page 9: ‘“™* = 
the contracting officer. is well aware by reason, 
of his. familiarity with the contractor’s, costs 
and expenses that $6,000 per day for the 14 
days in question Gs) a very reasonable and 
‘proper allowance.” 


“109 The appellant offered no evidence at the 


‘Presumably the contractor can be as ecteel a 


to know at least as much as the contracting 
officer about its own costs. No reason is per- — 
ceived why this particular claim could not 


have been filed in late March or early April of 


1973. The fact that it. was not filed until — 


‘mid-August raises a question as to whether — 


_ the claim was “asserted in writing as soon as 


practicable after the termination of such. sus-_ 
or. interruption” within the. 
' meaning of the. Suspension Of Work clause. 


pension, delay, . 
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Claim for time extension (81 400) 


_. The coi. letter of August. 1B, 
1973 (Exhibit 20), requests time ex- 
_ tensions based upon (i). the manner 

‘in which the- Government. had di- 


tributed.to the same cause (note 19, 
supra). In his decision of Novem- 
ber 29, 1973 (Exhibit 12) , the con- 


tracting officer denied’ the request. 
for: time: extension: on:the grounds - 
that there had:been no departure | ‘contract diawings in ‘directing. the 
fronr the terms of the contract.and _ 


delays of suppliers are nota proper 


-basis. for granting an extension of 

time under. Clause 5 of the General 

Provisions. sii 8 

In the Notice of ‘Appeal of De- 
“cember 27, 1973 (Exhibit 7), the 
appellant offers the following ex- 
planation. of its delay in comple- 
oneG 


1. The ccneacor: has. requested. é addi- | 
completion. of the project — 


: tional { time for. 
“beeduse of the departure from the con- 


tract provisions * * *, The pumping of all - 
of the fill * * * to the northern two-thirds | 


of the project : + ek severely affected the 


production. of the contract in. terms of 
yards pumped’ per day” and greatly in- 
- ereased the deterioration of its pumps by - 
reason: of. the great pressure, required to. 
pump sand a longer: distance for a longer 


time. *** 


2, * * * It is the position of the con- 
“tractor that the departure from the con- 
tract alone is .sufficient to justify “the — 


additional time and that the delay. of 
suppliers occasioned by the departure 


We need not reach this question, however, 
where, as here, we find the claim to be without 


_ merit. See Electrical Enterprises, Inc., note 76, . 


SUDTA, 


($1 LD. yetetee 74-1 BCA at 49,865- 
866, | ; 
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in part: 
_ Iined to be entitled to. any of the three claims - 
‘it has asserted herein, -the parties propose. to 
‘hegotiate the quantum thereof with this Board 
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“from the’ contract affords hams 


basis “for the requested extension... 


Decision | 


We Mave ‘previously found that 


the contractor is entitled to an equi- 
rected the fill. to be. placed (n ( note. 18: ee , 


: : ‘table adj ustment under the Changes 
supra) and (ii). supplier. delays. at- 


_ clause. for the increased costs result- 
ing from the placement of beach fill 
ne directed by the’ Government. We 

| find that the inability or failure of 

the. Government to adhere to the 
typical cross-section shown. on the 


placement, of the fill also. increased 
_the time required for performance 
_ of the contract, and that the contrac- 
_tor is entitled to an equitable adjust- 


ment therefor as provided for.in the © 


| Changes clause. - 


The claim for time pen is 
therefore granted as to liability and. 
in accordance with the stipulation 
of the parties is remanded to the 
contracting officer. for detérmina- 


110 Yn its posthearing brief appellant'states 
at.page 22: “While. supplier delay. is: not, 


- per se, justification for an extension of time, — 


where. supplier delay is, as in this case, related 


‘to the actions: of the United States; an. exten-— 


sion of time is in order. See Appeal of Shurr cE 
Finlay, Inc., IBCA~644—5—67 (8/27/68), ras) 
I.D, 248 (68-2 BCA par. 7200). The evidence 
establishes that~the booster pumps were op- 
erating in a wide open. condition: for a. long 
period of time which wore out the pump shells. 


- Appellant’s supplier was unable to furnish the - 
‘Shells as promptly as needed. The action of the 
United States is inexorably tied to.the sup- 


plier problem and, thus, the usual rule of 
supplier default is not applicable.” 

11 The stipulation (note 72, supra) provides 
“2. In the event Appellant is deter- 


to retain jurisdiction for the purpose of. finally 


‘resolving the quantum issue in the event the 
. parties. are unable so to do by way of negotia- 
tion. ts . 


606 
tion in ene first mae of the time 


extension to which the contractor is 
entitled. 


Summary. 


Ee ‘The claim for rmiaplagament of | 
‘fill and the claim for a time exten- — 


sion are granted as to liability and 


the amount of the equitable adjust- 
ment to which the contractor is en- 
titled upon the understanding that 


‘ifthe parties are unable to reach an 


agreement, the contracting officer 
shall render a written decision from 
which the contractor my, aes ap- 
peal to this Board. : 

2. ‘The Suspension of Work claim 
‘is denied. 
 Wireorram F. MuGraw, 
| Ohief Adminis trative J Judge. 


Wn Concur: 


Sprncer TS NIssEN, 7 
— Adminis trative yf fudge. 
Ge Hereert Pack woop, _ 


Adminis trative ad judge. 


“EASTERN ASSOCIATED COAL 
CORPORATION — 


5 IBMA 185 
Decided 8 ig iin 80, J 97 5 


Cross: appeals by Easten. As sociated | 


Coal Corporation and the Mining En- 


. forcement and Safety Administration 


“from a decision by Administrative 
Law Judge Charles C. Moore, dr., with 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 


-MORG 73-131-P, 


[82 LD, 


respect to the. following. eivit penalty | 


proceedings filed under section 109 of 
the Federal Coal Mine Health and 


Safety ‘Act of 1969: ‘Docket Nos. 
MORG 73-141-P, — 
HOPE 73-305-P, 

HOPE 73-382-P, 
HOPE 73-582-P, 


MORG 73-145-P, 
HOPE 73-365-P, 
HOPE 73-465-P, 


pursuant to the stipulation between - ‘HOPE 73-634-P, aad ae ei 
8 the parties are remanded to the con- — 
tracting officer for determination of _ 


P. F ro : 
_ Affirmed in part, vacated in part, 


reversed in part, and’remanded ih part. 

1. Federal Coal Mine 
‘Safety Act of 1969: Mearns: Notice 
and Service 


‘Health and 


An operator must be. given rere 
notice of the charge i in a civil penalty pro- 
ceeding brought under section 109 of the 


Act. 30 U.S.C. § 819. (1970). Failure by. 
an operator to object to lack of due notice 


below, if the opportunity arises, results 
in a waiver of a. claim of error based 


| thereon. 


oo 2. Federal Coal ‘Mine Health and 
Safety Act of 1969: “Mandatory Safety _ 
- ‘Standards: | 
on Electric Face Equipment — 
3 The failure to maintain the reset mechan- 
ism on electric face equipment switches in 


_ operational condition is a violation of an 
- operator’s obligation under 30 CFR 75.505 — 


-Permissibility: Switches 


to maintain electric face equipment in 
permissible condition. 30 U.S.C. § 878(i) | 


(1970), 30 CFR 75. 520. 


3. Federal Coal Mine ‘Health ag 
: Safety ek of 1969: Scoumapad Safety 


es - @) eg 


| Electric Face Equipment 


The failure to maintain the brakes on an 
off-standard shuttle car in operational 
condition is a violation of the operator’s 


obligation under 30 CFR 75.503 to maine 


tain electric face equipment in permis-: 
sible condition. 30 CFR 18.20(f). 


606 
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extension to which the contractor is 
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Summary. 


Ee ‘The claim for rmiaplagament of | 
‘fill and the claim for a time exten- — 


sion are granted as to liability and 


the amount of the equitable adjust- 
ment to which the contractor is en- 
titled upon the understanding that 


‘ifthe parties are unable to reach an 


agreement, the contracting officer 
shall render a written decision from 
which the contractor my, aes ap- 
peal to this Board. : 

2. ‘The Suspension of Work claim 
‘is denied. 
 Wireorram F. MuGraw, 
| Ohief Adminis trative J Judge. 


Wn Concur: 
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Ge Hereert Pack woop, _ 


Adminis trative ad judge. 


“EASTERN ASSOCIATED COAL 
CORPORATION — 


5 IBMA 185 
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Cross: appeals by Easten. As sociated | 


Coal Corporation and the Mining En- 


. forcement and Safety Administration 


“from a decision by Administrative 
Law Judge Charles C. Moore, dr., with 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 


-MORG 73-131-P, 


[82 LD, 


respect to the. following. eivit penalty | 


proceedings filed under section 109 of 
the Federal Coal Mine Health and 


Safety ‘Act of 1969: ‘Docket Nos. 
MORG 73-141-P, — 
HOPE 73-305-P, 

HOPE 73-382-P, 
HOPE 73-582-P, 


MORG 73-145-P, 
HOPE 73-365-P, 
HOPE 73-465-P, 


pursuant to the stipulation between - ‘HOPE 73-634-P, aad ae ei 
8 the parties are remanded to the con- — 
tracting officer for determination of _ 


P. F ro : 
_ Affirmed in part, vacated in part, 


reversed in part, and’remanded ih part. 

1. Federal Coal Mine 
‘Safety Act of 1969: Mearns: Notice 
and Service 


‘Health and 


An operator must be. given rere 
notice of the charge i in a civil penalty pro- 
ceeding brought under section 109 of the 


Act. 30 U.S.C. § 819. (1970). Failure by. 
an operator to object to lack of due notice 


below, if the opportunity arises, results 
in a waiver of a. claim of error based 


| thereon. 


oo 2. Federal Coal ‘Mine Health and 
Safety Act of 1969: “Mandatory Safety _ 
- ‘Standards: | 
on Electric Face Equipment — 
3 The failure to maintain the reset mechan- 
ism on electric face equipment switches in 


_ operational condition is a violation of an 
- operator’s obligation under 30 CFR 75.505 — 


-Permissibility: Switches 


to maintain electric face equipment in 
permissible condition. 30 U.S.C. § 878(i) | 


(1970), 30 CFR 75. 520. 


3. Federal Coal Mine ‘Health ag 
: Safety ek of 1969: Scoumapad Safety 


es - @) eg 


| Electric Face Equipment 


The failure to maintain the brakes on an 
off-standard shuttle car in operational 
condition is a violation of the operator’s 


obligation under 30 CFR 75.503 to maine 


tain electric face equipment in permis-: 
sible condition. 30 CFR 18.20(f). 


~. 
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A. Federal Coal Mine Health and 
Safety Act of 1969: Mandatory Safety 
Standards: es a poe 
2G. 

Schedule 2 G, codified at 30 CFR Part 18, 


was effectively republished in. accordance : 


with section 101(j) of the Act, 80 U/S.C. 


§ 811(j) (1970), at 35 FR 17890 (Novem- — 


ber 20, 1970), where it was’ Oe 
under 30-CFR 75.506. 


5. Federal Coal Mine 


Once a permissibility specification be- 
comes » effective, machinery already or 
7 subsequently. 
covered thereby cannot. be’ maintained in 

‘permissible condition unless that part is 
kept in operational status. _ | 


6. Federal Coal” ‘Mine- ‘Health. ang 


‘Safety Act of 1969: Mandatory Safety 


Standards: Maintenance of Electric 
‘Equipment | 
Proof of defective brakes on a roof bolt 
- machine and of a missing guard on a belt 
chain drive constitutes prima facie evi- 
dence of a failure to maintain electric 
equipment “properly.” 30 CFR 75.512. 


7, Federal Coal Mine Health and ~ 
. Safety Act of 1969: Respiratory Dust — 


- Program : Sufficiency of | Evidence 
Under 380 OFR 70. 220(a) (3), 85 FR 5544 


(April 3, 1970), MESA must prove ‘the’ >. 


existence of an underlying notice of vio- 
lation of 30 CFR 70.100. (a) or (c) if the 
existence of sucli notice is in issue, 


8. Fe deral Coal Mine Health aa 


Safety Act of 1969: 
teria: Official Notice ee 


Where an Administrative. ree Judge 


bases ultimate findings of fact upon. offi- 
‘cially noticed facts and leaves the record 
open for submission of rebuttal, the fail-: 


894-849-7533 
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ure. ‘es take advantage of such opportun-: 
ity for rebuttal results in 


_ waiver of ar 
objections. 


9. Federal Coal. Mine. Health and 
- Safety Act of. 1969: Respiratory Dust 


Program : Generally 


An operator may challenge whéther sci- 


entific procedures set. forth in the regu- 


lations were being complied with in a 
given case, but may not. raise issues re- 


garding their scientific reliability, in. an 
administrative .proceeding..inasmuch as 


‘such issues would pertain to the validity 
of the Secretary’s regulations, a matter 


beyond the authority of the Board. 


APPEARANCES: Daniel M. Darragh, 
for appellant—cross-appellee, Eastern _ 
Associated Coal Corporation; Richard 


‘V. Backley, Esq., Assistant Solicitor, — 
Michael V. Durkin, Esq... W:-Hugh 


O’Riordan, Esq., and Leo McGinn, Esq.,.. 
Trial Attorneys, for appellee—cross- 


appellant, Mining Enforcement — a 


Safety Administration. — | 


OPINION BY CHIEF ADMIN- 


-ISTRATIVE JUDGE DOANE 
INTERIOR BOARD OF MINE 


OPERATI ONS APPEALS | 


_ Procedural and Factual 
— Background 


On December 16, 1974, oat 


to an-evidentiary Heanne Adminis- 


trative | Law. Judge Charles C. 


. Moore, Jr., issued his decision in the 
~ above- listed civil penalty dockets 


pursuant to ‘section 109 of the Fed- 
eral Coal Mine Health and Safety 


Act of 1969. 30 U.S.C. § 819 (1970). 
Judge Moore found that. 14 viola- 
tions. occurred as. cited and. assessed _ 
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civil penalties against Eastern As- 


‘sociated Coal. Corporation (East- 


ern) in the aggregate amount. of 
_ 3,000. He also concluded that the 
Mining ‘Enforcement ‘and Safety 
- Administration (MESA) failed. to 

. adduce sufficient evidence to sustain 
22 of its charges. | 

- Both Eastern and MESA dibee. 

-quently filed notices of appeal with 


the Board. 43 CEFR, 4.600. Eastern’s - 


appeal was docketed as IBMA 75- 
28, and MESA’s cross-appeal | was 
| designated TBMA 75-25. Pursuant 

7 to an unopposed motion by Eastern, 

we are hereby consolidating these 


| appeals inasmuch as they arise out 


of the same initial decision. 
-Fastern has requested. oral argu- 
ment. which we hereby deny. We 
have concluded, that such ar eument 
srould not materially assist us in the 
disposition of these appeals, and 
would indeed produce unnecessary 


olay. 48 CFR 425, 


- Issues on Appeal 
A 
IBM A 15-83 


Whether the Aaninistentve Law 
Judge correctly found violations of 
the following regulations: 80 CF R 
75.200, 75.505, 75.5038, 75.512 
-70,220(a) (3). Pie 

Whether the Administrativ e Law 
Judge erred in’his general consid- 
eration of the impact of any penal- 


ties on Hastern’s ability to continue — 


in business and of Eastern’s alleged 
history of previous violations. 


| DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


» and | 


(82,1. 
| B. | 

| J BM A. 15-25. 

“Whether the Admintateai ative Lane 


Judge erred in vacating 22 notices | 
“of violation of the’ Secretary’ S Tes- 
3 pirable dust, standards. - 7 


Discussion 
ae 
 IBMA 75-23. 


1. Determinations of Violation ya 
Or der of Withdr awal 1 OFT, April 
Bh, 197, MORE 738-141-P —_ 
- [1] In pertinent part, the subj ect 
citation reads as 
shuttle cars have rubbed the roof 


“The 


follows: 


and dislodged two roof bolts: which 


are hanging. down six inches. at the - 
brow of the boom hole.” . 


Based upon the sboreguolgs por- 


tion of the subject. withdrawal or-. 


der, Judge Moore concluded that 


~ Eastern violated the approved and 
effective roof. control plan. On ap- 
peal, Eastern contends: (1) that it 
did not receive adequate notice that 
‘it was being charged with a viola- 


tion. of its aot control. plan; (2) 


that MESA failed to establish a 


prima facie case in that it did not — 


produce a copy of the pertinent. 


provisions of the subject roof con- 


‘trol plan; and (8) that the Judge 
erred in finding that the alleged vio- 
lation was serious on the basis of 


the Board’s finding of imminent 
danger i in an earlier application for ~ 
Tevievy . proceeding.+ Tn its reply 


1 Bestern. “Associated Coal Corp.,: 2 BMA 


128, a LD. 400, 1971-1973 OSHD par. 16,187 


BOB]. 


Eastern’ S first assignment. of error. 


With regard. to. Hastern’ Ss. ‘second | 
claim, MESA argues that it is not. 


obliged to pr alaee. the pertinent 


provisions of a roof control plan for 


the record where the inspector’s tes- 
timony with reg gard. to the. content 


of those. provisions _ is uncontro-- 


verted, as it contends was the case 


. here. ‘With regard to the third con- a 


teution on appeal, 2 MESA merely 


asserts that the Judge’s conclusion 
that the alleged violation was seri- 


ous is sanported. by-the record, but 
supplies neither transcript citations 
nor references to exhibits. 

Turning to the first assig nment 
of error, we observe that the record 
reveals that at no time prior to. the 


hearing below did MESA apprise 


‘the trier of fact or Eastern that the 
charge based on the above- cited 
qthorawal order was a deviation 

- from-the:subject. roof control plan. 


Cer tainty, that information cannot 


be drawn from the above-quoted 
portion of the withdrawal order and 


. this proceeding was initiated at a 


time when the regul ations did not 
require MESA to file a petition for 
‘assessment with the Hearings Divi- 
‘gion. We have said that adequate 
notice of the substance of a charge 
must be given so that a defense can 


-. ‘be prepared. See Old Ben Coal. 
264, 
~ 19,723 


Corp... 4 IBMA 198, 82 LD. 
| 1974-1975. OSHD > ‘par. 
(197 5). ‘We agree with Eastern that 


‘there was pais leus notice i the . 


; (1978), aff/d sub nom, Easter n Associated Coal 


orp. v. Interior Board of Mine Operations - 


Appeals, 491 F. 2-277 (4th Cir. 1974). 
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= bret, ‘MESA’ dia, ‘hot. ere to 
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ince case; - iowever} we are, of: the ‘ 
opinion that the inadequacy is no. 
basis for reversal or remand because. 


the record reveals that Eastern de- — 


fended on the merits and never. ob- 


jected to the admission of evidence 
-with regard to the roof control plan. 


Accordingly, we conclude that. 
Eastern waived i its claim. ee as of 


notice. 


With respect ‘3 the ere assign~_ 


ment of error, we find, contrary to. 
MESA’s assertion, that Eastern did 


contest _ the ‘inspector’ s. testimony 
concerning the provisions of the. 


subject. roof contro] plan. On cross-. 
| ‘examination, where Eastern had its 


first opportunity to respond to the 


_ true charge before the Administra-_ 


tive Law Judge, counsel sought: to 


discredit: the inspector’ s testimony — 
by showing its vagueness and unre- 

liability. ‘Att no point did Eastern | 
ever indicate that: it acquiesced in 
‘MES A’s representations concerning | 
‘the content of the subject roof con- 

“trol plan. We are of the opinion — 
that, in these circumstances, where 

‘there was no stipulation as to the ~ 
content of the pertinent provisions — 


of the roof control plan and the op- 


erator resisted MESA’s representa- 
tions with respect to it, MESA was 
| obliged to produce the relevant: 


parts of the plan.? Having failed to 
do so, MESA failed to sustain its 
charge. Accordingly, we are revers- 
ing the decision below in pertinent 


2 Compare Eastern “-hipeuciat et Coal Corp., 


8 IBMA 831, 844, 81 I.D. 567, 1974— 1975 


OSHD par. 18,706, aff’d on reconsideration, 3 
IBMA 383, 81 TD. 627, 1974-1975 OSHD par. 


= ‘(aeTay, 


6107 

: part.and vacating the assessment of 
$1,000. _ 2 

Notice ~ Violidtion: No. 4 SBP, 

- March 3, 1972, M ORG ces 


[2] The above: cited. nobice con- 


cerned stop and start switches on 


the pump motor of a continuous 
miner and on the gathering motor of 


the loading machine, respectively, 


which were found by the inspector 
not to be in proper operating con- 


dition. At the hearing below, the in- 
spector identified the defect as a 


failure of the reset. mechanism of 


the switch to work. Eastern admits 


that the anepedtor’ S: pbeenvaton was 
accurate, | | 


The Judge mone that the ; 
condition described in ‘the subject . 


notice constituted a violation. of 


appeal, the parties center their ar- 


guments upon the meaning and va- 
lidity of 30:CFR 75.506(b). How- — 


ever, we find it unnecessary to deal 


with these contentions because in _ 
our opinion the latter regulation 1s_ 


irrelevant. 
Under section: 318(i) « of the AGE 


30 U.S.C. § 878(i) (1970), the sub- 


ject switches are “features” of elec- 
tric face equipment. which must be 
ae oe designed, constructed, and 


installed, in accordance > with the 


specifications of the Secretary eo 


to prevent, to the maximum arent 


possible, any accidents. The specifi- 
cation for permissibility adopted by 


the Secretary with respect to switch- 
es is contained in 30. CFR 75.520, 


rather than 30 CF R 75.506(b), and 


‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[82 ID. 


requires that switches on electric 
equipment be “designed, construct- 
ed, and installed” “safely.” In our 
view, switches of the type now under 


discussion cannot meet this speci- 


fication unless they are equipped — 


| with reset mechanisms. In the ab- 


sence of such a mechanism, machin- — 


ery could suddenly activate aftera 


power interruption and catch an un- : 


wary miner by surprise, with disas- 
_-trous consequences, ‘The reset. mech- 


anisms of the subject switches were _ 
apparently designed, constructed, 


and installed to comply with this 


specification of permissibility and 
the failure to maintain them in an 


operational status was, as the J udge 


concluded, a failure to. maintain 
electric face equipment in permis- 


sible condition. Accordingly, — the 


e a a ; : ; Pine * : fi 
Eastern’s obligation ‘to maintain — ndings and conclusion of violation 


electric face equipment in -permis- 
sible condition. 30 CFR: 75.505.-On _ 


and ihe assessment of $400 will. be 


| affirmed. 


Notice of Violation 2 BLW, 
"September sed 1972, HOPE 73- 
634-P — | 


[3, 4] The. iieet notice cited | 
Eastern for malfunctioning brakes 


on an off-standard shuttle car. East- 


ern admits that ‘the condition ob- 


served by the inspector did exist. - 


The Judge concluded that East- — 


_ern'had violated its obligation un- _ 
der 80 CFR 75.503 to maintain the © 
subject piece of equipment in -per-_ 
-missible condition. He identified the 


source of the permissibility require- 
ment as 80 CFR 18.20(f). © 


On appeal, Eastern contends: (1) ay 
| that 30 CFR 18.20(f) is no longer 
‘an effective. regulation; 


(2) that — 
MESA failed to establish a prima . 
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| facie case in that ‘it did not prove 


the date of manufacture; and (3) _ 
that MESA. failed to establish a 
prima facie case in that it did not . 


identify the precise standard that 
was eventually found to have been 
violated. 

With respect to the first conten- 


tion, we note that 30 CFR 18.20(f) 
is part of a series of regulations | 
which are collectively also known as 


Schedule 2 G. 80 CFR 18.1-18.82.8 


_. These regulations were promul- 


gated originally under section 5 of 
the Act of May 16, 1910 (36 Stat. 


_ 3870), as amended, 30 U.S.C. §7— 
(1970), and section 212(a). of the 


Federal Coal Mine Safety Act of 


1952 (66 Stat. 709), 30 U.S.C. § 482 


(a), as anended, March 26, 1966 (80 


_ Stat. 91). They were published at 33 — 
FR 4660 (March 19, 1968), and 

were continued in effect under sec-. 
tion 318(i1) of the Act, 30 U.S.C.” 


7 § 878(1) (1970). In accordance with 
‘section 101(j) of the Act, 30 U.S.C. 


~§ 811(j) . (1970), they were effec- 
tively republished at 35 FR 17890 
(November 20, 197 0), where they 


were incorporated by reference as 
Schedule 2G, March 19, 1968, under 
30 CFR 75.506 (a) and (b). 


Whether such republication as Was 


_ accomplished was sufficient to com- 

ply with section 101(j) of the Act is 
_@ question of regulatory validity 
and we have held repeatedly that 


such matters are beyond our author- 


ity. L.g., Buffalo Mining Co., 2 


 IBMA 226, 80 LD. 630, 1973-1974 


OSHD par. 16, 618. (197 3) Accord- 


- 4 See Kaiser Steet. Gre 8 IBMA 489, 81 
I. D. 74%, 1974-1975 OSHD par. 19, 149. aoe 
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‘ingly, we sneha that 30 CFR “ 


18.20(£) is still an effective regula- 
tion. | a 
[5] With respect to en Bg: 

second contention regarding the 


lack of. proof of the date of manu- — 
facture, we are of the opinion that — 

. it is a frivolous assertion. Once a 
permissibility specification such as 


80 CFR 18.20(£) becomes effective, _ 
machinery already or subsequently 


equipped with a part covered there- 
by cannot be maintained in permis- 


sible condition unless that part is. 


kept in operational status. It was 


unnecessary to prove the precise - 
date of manufacture since the per- 


-missibility. specifications that were 


then in effect did not constitute an — 
list of maintenance . 
obligations in effect under 30 CFR | 


75.505 and 75.506(b) on the date the 
subject notice was issued. 


Finally, with respect to Eastern’s 


third contention regarding MESA’s | 
- failure to specify the.precise source _ 
of the standard alleged to have been. 


violated, we are of the view that it 
too is without merit. That omission 
goes to whether Eastern was given. 


adequate notice of the charge and 


not, as Eastern appears to contend, _ 
to whether: MESA. adduced in its 


_case-in-chief a sufficient quantum of 
evidence’ to support favorable find- — 
ings of fact and conclusions of law, 
and to shift the burden of going.for- 
ward. Armco Steel Corp.,2 TIBMA — 
359, 80 LD. 790, 1973-1974 OSHD 


par. 17,048 (1978). The question: of © 


adequate notice was apparently not 


raised below aiid, therefore, cannot 


| be presented on appeal. 
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F or the for egoing reasons, we Bae, 


firm the subj ject findings and cén- 


clusion of violation, as well as the 


assessment of $400. 


| W otices o of Violation. LH LP, iM corch: 
9, 1978, HOPE 7o— 305-P ; g 


; MGS, April 20, 1972, HOPE 73- 
 634-P; 4 HDC, August £9, 1972, 
HOPE 78-635-P 


[8] Notices 1 HLP and 2 MOS 


eited Eastern for defective brakes | 


on roof bolt machines. Notice 4 


HDC dealt with a missing guard on 


a belt chain. drive. Eastern admits 
that the conditions did exist. 

The Judge concluded in each in- 
stance that | Eastern had violated 30 
CE R 75.512. 


On appeal, Eastern contends: a) 
that MESA failed to establish a 
prima facie case in each instance in ~ 
that it did not prove that Eastern 


had knowledge of the subject. con- 


ditions and. had failed to hold the © 


minimum weekly . examinations; 
and (2) ‘that, under ‘the inspector’s 


= manual in “effect at the time the 


subject violations were cited, safe- 


guard notices.should have beer is- - 


sued pursuant to 30 CFR 75.503. 


Section 75.512 of 30 CFR PP: 


vides aS follows: a 


Ail electric. equipment shall be “fre- 
“quently: examined, tested, and pr operly | 
_ Maintained: by. a qualified person: to” as- 


sure safe operating conditions. When.a 
_ potentially dangerous condition. is found 
on. electric équipment, such. equipment 
shall be removed from service witil such 


condition: is corrected. A. record. of such 
examinations. shall..be.,.kept,, and, made Ey 
available to. an authorized representative. 


of “the Secretary and to the tniners: in 
cea mine. ae a ; 


“DECISIONS. or THE ‘DEPARTMENT: ‘oF. Tan INTERIOR 


“Under the above- quoted regula- | 
tion, failure to conform. to: require- 


ments set forth in each sentence 


constitutes a a separate and distinct 


‘violation. W here MESA show Ss, as 


it did i in the matter } ‘at hand, that a 
piece of electric equipm ent was 


found by an inspector to be defec- 
: tive in a manner which could cause 
an accident, it. has.established a 


prima facte case of failure to main- 


tain the subject. piece of equipment. 
“properly”. under. 30: CFR 75.512. 
Eastern’s first contention is,. there- : 


— without merit. 
— With respect, to the second con-_ 
tention, we note. that. the inspector’s 


manual in effect. at the time that the 


subject violations were issued was. 
the Coal Afine Safety Inspection 


Manual for Onderground Mines 
dated December 1971. With respect. 
to the above -quoted regulation, that 

manual. ae in aoe pat 


as follows : er wae t 


aes If an authorized representative 


of the Secretary * * * finds any potenti- 


ally “dangerous conditions on * * * 


~ equipment, he shall issue .a Notice of 


Violation of this section | (except that 
failure to maintain per missibility’ shall 
be cited under 75. 503. ): tok | 
A close reading of this language 7 re- 
veals that inspectors were not under 
instructions to issue safeguard no- 
tices, aS Eastern contends. It is true, 


3 however, that it ¢ appears that, where 
the inspector had a choice, as. in the 


matters at. hand, of 1 issuing a, notice 


of, violation. cuunder 30 CFR 75. 512 | 
or under | 30 OF Re 75 5. 508, 4 he was 


| ‘The applicable permissibility réquirements 


‘at the’ “time: the subject. notices were issued are 
set’ forth at’ 30: CFR: 18:20" ée): and (f): 


| 182 ope 
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inspectors in the matters at hand 
to follow the above-quoted guide- 


lines: for- the exercise of entorce- . 
ment discretion was error. Even 


assuming, arguendo, that it was 


error, such error was not prejudicial 
to Eastern because there is no ma-. 


terial difference in the proof that 


- would. have been - necessary to Sus- 
tain the validity of the subject NO 

tices if they had been issued instead 
in accordance with wbove- quoted in-. 

_ structions which are not required by — 


either the Act er the’ Secretary’ ° tice was valid. Finally, it. submits: 


regul ations. 


Accordingly, we are Crate the | 
subject findings and paaclii na of 


violation and vis associated assess- 


aN 


NV otices of Violation 1 vs AP, Me ay 86, 
1972, HOPE 73-388-P; 1 AP, 
= igs 22, 1972, HOPE 73-465— 


cy aw Bag, June 13, ees nee, 


18-365-P 


oe [7 ] Bach ef ices a notices Was igs 
sued following Eastern’s alleged 


‘failure to submit the required num- 


ber of samples of respirable dust’ 
after receiving a notice of Hhoncom- 


-pliance with 30'CFR 70,100. The 


regulatory obligation in question is 


imposed -by 30 CFR 70.220(a) (3), 


35 FR 5544 (April 3, al a 


reads as follows: 


Upon issuance of a notice’ of violation 


of paragraph. (a): or: (¢) of. $70: 100 of. 
this part with: respect to any. working. 


section of a coal mine, ‘paragraph (a). of 


this section shall not apply in respect, of 


nea to aieesa ne latter course A that svokine section anil the violation 


of action. We need not, however, . 
decide whether the failure of the 


ig abated, and the operator shall take: 


samples with respect to that working sec- 


tion during each doar shift as re-. 
quired by § 164 (i). of the Act. 
The J adge concluded that ihe 
violations at issue did occur and as- 
sessed a $25 Dorey in each. in- 
stance. : ys 
On appeal, astern raises svete! | 
claims of error. First, it argues that 
MESA is obliged as part of its: 


prima facie case to prove that an: 


underlying notice of violation was: 
issued under 30 CFR 70.100 (a) or 


(c). Second, it claims that: MESA: 


must prove that’ the underlying no- 


that there must be some reason: 


other than the. issuance of such a 
notice to justify the requir ement of 


- extra sampli 
ments of $400, $400, and $200, Pee = ra sampling. 


While the jetta two contentions 


have no merit, the first does. The: 


reoulatory obligation — under 30° 


CFR 70.220(a) (8) is by its terms: 
| trigger ed by the issuance of ‘an- 


appropriate — underlying - “noatice,. 
whether. valid or not. MESA: has: 
copies of such notices in its records,» 
aiid where. the . existence. of such: 


notices is put: in issue, it cannot: 


establish a prima facie case under: 
the subject standard without intro-:. 


| ducing them for the record. Accord-' 


ingly, we are reversing the decision: 


below with respect to. the subject 


notices of violation and vacating 
the associated gaia | 


2, General ‘Treatment 0 of Assess- 
ment Criteria ee 
Ts] At the outset: of hia id dpinieni = 

the Administrative Law J udge a , 


B14 DECISIONS OF THE 
on er took official notice of the 
alleged facts that Eastern is one of 
‘the larger operators in the industry 
-and that it has been involved in pre- 
vious civil penalty proceedings. 
Based upon these officially noticed 


facts, the Judge concluded that the 
‘penalties he would assess would not. 
adversely affect Eastern’s ability to. 


-continue in business and that there 

‘was a history of prior violations. 
The judge left the record open 

for 10 days so that Eastern could 


rebut the products of official notice. 


(Dee. 2,n.2.) Having failed to take 
advantage of that opportunity, 
Eastern waived its objections. In 
addition, with respect to his conclu- 
. sion that Eastern’s ability to con- 
-- tinue in business. would be unaf- 
fected, the Judge need not have 


- “based his determination on official 


* notice; but could have presumed 
- -that such was the case in the ab- 
‘sence of. evidence to the con- 
‘trary. Halt Coal Company, 1 TIBMA 
175, 79 I.D. 668, 1971-1973 OSHD 


\. par. 15,880. (1972). Accordingly, we 


‘see no reason to overturn the 
.Judge’s conclusions although our 
affirmance should not be taken 4s 
agreement that the matters in ques- 
‘tion were subject to official notice 


» -er that the products of. official notice 


i had the probative value attributed 


to them by the Judge. 43 CFR 4. 24. 


(a) 8) and MD) | 
eo, B | 
IBM A 75-98 


[9] MESA filed its notice of ap- 


‘peal in the above-captioned case in 


order to challenge the portion of the © 


DEPARTMENT oF THE INTERIOR» 


[82 LD, 


Judge's opinion and order in. 
Docket Nos, 


| Nos. HOPE 73-305-P, _ 
HOPE 73-382-P, HOPE 73-465- 
P, MORG 73-131-P, and MORG 


13-145-P, wherein he vacated 22 — 


notices of violation of 380 CFR 
70.100 (a). That. pecs one 


as follows: 


| Effective June 30, 1970, each operator 8 
shall continuously maintain the average 
concentration of respirable dust in the 


- mine atmosphere during each shift to _ 
which ¢ach miner.in the. active workings | 
of such mine is exposed at or below 3.0. 


milligrams of respirable dust: per cubic — 


_ Iaeter of air, 


The Judge based his deiadnieak ion 
upon certain inaccuracies that ‘he 
perceived in the sampling system 

used to enforce the above-quoted — 
regulation and upon the alleged fu- 
tility of discovery which he thought 


effectively denied the right to a 


hearing which is provided for in 
section 109(a) (8) of the Act. 30 
U.S.C. § 819(a) (3) (1970). 

On appeal, MESA contends that 


the sampling-system does: yield-ac- 
curate results. and that Eastern’s — 


challenge to the reliability of the 


- scientific method sanctioned by the 
‘regulations should be rejected. 


MESA also argues that the J. udge | 


erred in concluding that Eastern 
‘ had been effectively denied its. hear- 


ing right on account of the alleged 
futility of discovery. = - 
In @astle Vailey Mining a om= 


: pany, 3 IBMA 10, 14, 81 ID. 34, 
1978-1974 OSHD par. . 
(1974), we said that an operator — 


17,288. 


may challenge the sampling system 


at any stage. By that dictum, we — 


meant only: that an operator may - 
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jai wie tek: the system of 
sampling set up: by the regulations 


is being complied with.at any stage 


of the processing by MESA. Castle 


. alley is not to be read for the 


proposition that the scientific reli- 
_ ability of that system may. be at- 
tacked in adjudicatory proceedings 
in the Office of Hearings and. Ap- 
peals. Any such issue concerning 
‘the subject notices. raises’ questions 
_ regarding... statutory and possibly 
constitutional validity of the regu- 


lations, matters which are beyond 


our authority. Questions of statu- 
| tory. and constitutional validity of 
— the Secretary's regulations can be 
_ raised, in the ‘appropriate federal 
court at the proper time for a ruling 


: which is binding upon the Secre- 
. tary. Moreover, although a rule- 


. Making proceeding can have no ef- 

fect onthe subject proceeding, East- 
_-érn.could attempt to present its gen- 
eral: complaints to the Secretary by 


petitioning him to engage in rule- 


making. 5 U.S.C. §$558(e) (1970). 
: Accordingly, to the extent that the 
_ Judge based his decision upon the 
_ alleged scientific unreliability of the 
- testing methods prescribed or al- 


<4. Tewed: by the beers he was in 
: “error. | 


With respect to ae supposed de- 
nial of the opéerator’s statutory and 
regulatory right to a hearing, the 
_. Judge: coneluded that. discovery was 
essentially an exercise in futility be- 
cause the operator cannot determine 
who. actually processed any sam- 
ples determined. to be in violation 


and cannot send. its own experts to 
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the MESA wine to retest: any _ 
samples that it: wishes to challenge. — 


An examination of the record in 


the case at hand reveals that East- 


ern never formally sought to identi- - 


fy the individuals who were re- 


sponsible personally for the han- — 
dling of the samples involved in the 


subject notices of’ violations. -‘The 


Judge had no basis in the record for 


his conclusion that if Eastern had 
sought to depose or submit inter- 


regatories to the employees of the 


Department. who actually per- — 
formed the subject laboratory anal- 


yses and reporting process, the — 
identities of those persons would 
have been unavailable. The Judge . 
was therefore in error when he con-. | 


cluded that discovery was a futile 
exercise. Me 
In addition, quite apart from | 


whatever eviderice may be derived _ 


from discovery, there: is ho reason — 


whiy operators. such as Eastern can- 


not establish a parallel - sampling ~ 
process based upon. the Depart- 


-ment’s regulations..in- order to im- : 


peach the reliability of the results _ 
of the analyses prepared. by MESA. | 
Ti seems to us therefore that the un- 


availability of the samples sub- 
mitted to MESA for retesting isnot _ 


an absolute impediment to mount- — 
ing a challenge to: the accuracy of 
the test results reported by MESA. 
For the foregoing reasons, we are 
reversing the Judge’s decision with _ 
respect to the subject 22 notices of 
violation, finding that the violations 


occurred as cited, and remanding = 


with instructions to assess BERrO | 
priate civil penalties. ne 


ORDER | 


_ WHEREFORE, Sie to the 
authority delegated to the Board 


by the Secretary of the Interior (43 
CFR 41(4)), IT IS HEREBY 


ORDERED that Eastern’s motion. 


to consolidate the above-captioned 


_. appeals IS GRANTED. and its re-— 
argument. ‘As 


quest » for. oral 


DENTED.. 


IT IS FURTHER ORDERED 


- with respect to the above- listed 
dockets. involved .in ‘Appeal aN 0. 


— IBMA. 75-28: 


(1) that the findings of fick con- 
clasions of law, and the assessments 


based upon Notices of Violation.4 . 


SBP, March 3, 1972, 2 BLW, Sep- 
tember 14, 1972; 1 HLP; March 3, 
1972, 2 MCS, April 20, 1972, and. 4 
HDC, August 29, 1977, ARE AF- 
FIRMED; 


(2).,that the sadeual findings on» 


nee any assessment upon 
Eastern’s ability to continue in busi- 
ness and on Eastern’s history~ of 
previous . mio eure , ARE AF- 
FIRMED; | 

(3) that the decision Below based 
- upon Order of Withdrawal 1-CJT, 


April 24, 1972, and Notices of: 


Violation 1 AP, May 26, 1972, 1 AP, 
August 22,1972, and 1 AP, June 13, 


1972, IS REVERSED and the as- 
_ based ° thereon. ARE 


: “sessments - 
VACATED;and 


(4) that Eastern. SHALL PAY 
i emi penalties 1 in the aggregate sum. 
of $1,925 on or before 380 cays!) from. 


| the date of this decision. ._ 


IT IS ALSO ORDERED, with 


respect to.-the..subject notices of 
violation i in the above-listed dockets 
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“Eagolveds in n Appeal No. IBMA TH 
95, that. the decision: below” 1s | 
REVERSED and the casé IS RE- 


MANDED with instructions tO as- 


sess appropriate civil penalties m 


accordance with section 109 (a) (1) 
of the Act. eo US. O. fee) oy i 


| (1970). 


~Davip Do. ANE, 
@ hae ae Administrative Es wlge. 


I CONCUR: 


Howarp « J. ScurLrencere, Jn R, 
Administrative Judge. OO 


PEGGS RUN COAL COMPANY, TH. 
os TBMA 175 
_ Decided. Speen 20, 1915 


Appeal by the Mining Enforcement 
and Safety Administration from. that 
part of a decision, by Administrative 


Law Judge George A. Koutras (Docket - 


No, PITT 74-585~—P), dated March 6, | 
1975, in. which he: vacated a notice 


charging Peggs Run Coal Company, 
Inc., with a violation of 380 CFR 77.410. 


in a penalty assessment proceeding 


pursuant to section 108 (a) (1) ee” 4g 


Federal Coal Mine Health and a 


- Act of 1968. 


Reversed. ee 
1, Federal Coal: Mine Health and 


Safety Act of 1969: Notices of Viola- 


tion: Party to be Charged. 


‘Where trucks owned by a haulage con- 


tractor. operate. ‘without backup alarms 


on.coal mine property :in. violation of ‘30 . 
OFR 77. 410, and thus endang er the miners 


employed by: the principal coal mine — 
operator, : ‘the: proper party to be charged 
in the resulting . notice of violation is the 
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~ PEGGS RUN. COAL” COMPANY;: INC. 


BIT 


September 80, 1975 <7 : 


: ; ringeal coal mine saeehiee since ‘it has 
the. direct : responsibility to assure the. 


| health and Pane. Or such miners, 


| APPEARANCES: Richard v. Back-. 

| ley, Esq., Assistant. Solicitor, Leo Mc- 4 
: Ginn, Esq.; Trial Attorney, for appel- 

— dant,. ‘Mining: Enforcement and Safety” 
. Administration; John R. Carfley, Esq. 


for appellee, Feegs « Run Coal” re 
Pany,. Ine. | 


OPINION BY — 
ADMINISTRATIVE JUDGE 
SCHELLENBERG | 


INTERIOR BOARD OF MINE | 


OPE RATI ONS APPE ALS. 


” in AR the acs we call attention to 
_ the fact that an appeal by the opera- 


tot, from the decision by Judge 


- Koutras in. Docket No. PITT 74 


—585-P, was. decided by the Board in 
its ended Memorandum Opinion 


and Order, Appeal No. IBMA %5- 


48, 5 IBMA 23, dated August. 15, 
1975. In that proceeding, we upheld 
the assessment of penalties in the 
amount of $495. Here, we are in- 


--volved solely with an appeal by the 
Mining Enforcement and. Safety 
_ Administration (MESA) from that 


_ part of the same decision which 
vacated a notice charging. Peggs 


Run)’ with a violation of 30 CFR 
77.410.1. For the reasons: set forth 


> below, we have decided to reinstate — 


‘vpae notice eee ASSESS a a civil penalty 


~ 13n pertinent ee 30 CER 17. 410 provides : 


“Mobile equipment, such as trucks, * '*' * 


shall be: equipped with an adequate - automatic - 


. warning device which shall give an audible 
alarm when such equipment is put in reverse, a 


in ane oe of $100 against Peges | 
Run. for violation of the cited ; 


mandatory safety. standard. 


Factual ha. Pr acai 
Background 


On September 18, 1973, ah M. Me : 


‘Hornick, a Federal mine inspector 

for MESA, issued the subject notice. 

" in the course of an inspection ofthe — 
No. 2 Mine of Peggs Run, located at: 

| Shippingport, Pennsylvania. The 


notice cites the following condition: 3 


"3 Three of the trailer tr ucks being jonded: 


. with coal on the surface was [sic] not 


provided with an automatic: warning de-: 


vice that would. give. an audible alarm. 
when such equipment-was put.in reverse. 


On November 6, 1974, a. hearing 


was held on the matter pursuant.to | 


Peggs Run’s request. A brief sum- 
mary -of -the. evidence — adduced 
therein. follows. P Peges: Run Coal 


Company had contracted with the — 


Dutch Bloom Trucking ‘Company 


(Dutch. Bloom) to haul coal to. 


various shipping sites. On. Septem- : 


ber 18, 1978, the inspector observed — 


three of: Dut: Bloom’s © trucks 


operating on Peggs Run’s premises . 
without automatic backup warning 


devices as required by 30 CFR 
77.410. The record evidence reveals | 


that there weré people constantly. 
Run Coal Company, Inc. (Peggs — 


walking in the area (Tr. 24-25), . 
that the inspector had informed the 


‘nine supervisor of the violation, 


and that. the supervisor had: in- 
formed. Dutch Bloom thereof on at 
least. one occasion. prior to the. is-_ 


suance ofthe notice (Tr. 29, 98). 


- On March 6, 1975, Administra- 


tive Law Judge George A: Koutras ~ 
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(S udge) Faaered a decision: con- 


~ cluding that Peggs Run was not the 


party responsible for the violation, 


_ thereby vacating the Notice of 
Violation 2 JMH, September 18, 


1973. In his decision, the J Hae 
made reference to the Board’s test. 


in? Affinity Mining Company, 2 
IBMA BT, 60, 80 I.D. 229, 1971-1973 


: _ OSHD par. 15,546 (1978), viz., 


“while more than one person may 
_. fall technically within the definition 
. of ‘operator,’ only. the one. respon- 
sible for the violation‘and the safety 


of employees can be the person 


served with notices. and orders and. 
against whom civil penalties may be — 


assessed.” The Judge’s application 


of the test to the instant facts found - 


Dutch Bloom liable and the proper 
party to have been oils with the 
violation : 


With respect to the aneaton of who is 
responsible for the violation and safety 


of employees, I can envision a situation | 


where the mine operator is liable for the 
safety of its miners and thus owes a duty 


to insure that they are not injured by 


trucks without: warning .devices; but. the 


trucker-contractor who failed to provide 


_ his trucks with warning devices is the 
party responsible for the. violation. -(D. 
12.) : 


- With respect to the j issue st super- 
vision over the drivers, the Judge 
found the evidence insufficient to. 
establish that Peggs Run exercised 


such daily control as to create an 


agency or employer- employee rela- 


i 
- Contentions o f the Parties 
In its Brief MESA argues that a 
_ reading of the Act and its legisla- 
tive history strongly supports the 


DECISIONS. OF THE: DEPARTMENT: “OF THE: INTERIOR 7 


one that the eats party is be 


assessed for civil penalty violations 
is an operator. It admits that there 
may be more than one operator, but 
holds primarily ‘responsible that 
operator who has. control of the 
mine and the obligation of provid- 
ing for the employees’ safety. 
MESA. contends that the record 


evidence distinguishes this case 


from Afinéty in that Peggs Run ex- 
ercised sole supervision at the sub- 
ject mine whereas the only su- 


-pervisory personnel at. Affinity’s 
mine were employees of the inde- 


pendent contractor (Tr. 89). It 
maintains that Dutch Bloom neither 


“operated, controlled, nor super- 


vised the Peggs Run No. 2 Mine at 
any time * * *.” (B. 9.) Finally, it 


contends that responsibility for pro- 
viding the warning alarms rested. 
on Peggs Run,. citing Restatement 
“ (Second) of Torts § 416 (1957): 


One who employs an independent con- 
tractor to do work which the employer 


should recognize. as likely to. create a 


peculiar risk or physical. harm to others 
unless. special precautions.are taken, is 
subject to liability for physical harm 
caused by the failure of the independent 
contractor to take such precautions even 
though the employer has provided for | 
such precautions in-the contract or other- 
wise. (B. 14. ) Italic added. | 


MESA. draws: from the legislative. 
_ history of the Act to characterize a. 
coal miné operation as “extremely 
hazardous,” 


thus requiring. the 
operator to take special precautions 


which, in this case, would be provid- 


ing backup warning devices on the 
trucks. 

Peggs Run admits that it in- 
formed Dutch Bloom of the re- 
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of transporting. coal. (B. 1.) 


Ler | 


ere for back’ Se but 
contends its responsibility termi- 
nated. at that moment as it had: 


-* * * no control over the maintenance ~ 
of the vehicles: nor could it: direct which 


vehicles out of the. trucking company’ s 
fleet of vehicles. would, on any particular 
 day,. appear at the mine for the purpose 


* * . - Oo ® a 


- es ‘And since the operator ‘has. ab-— 
solutely no ¢omtrol ‘ ever which trucks , 


will ‘be routed. ‘to ‘the mine for perform- 
_ance of the contract, it has no recourse 
but to instruet the independent contrac- 
tor of the requirements and attempt to 
insure the safety. of the miners through 


compliance by the contractor. If, how- 


_ ever, the contractor fails to follow the 
instructions of the operator, MESA and 


not the operator is vested with the power | 


to impose economic sanctions by way of a 
- penalty proceeding, (B. 3.) 


The essence | of Peggs Run’s brief 


thus focuses the issue not on the 


- question of delegation ‘of responsi-— 


bility but on the matter. of control 


over: the instrumentality - involved, 3 


to wit,. Dutch Bloom’s trucks. (B. 
2-3.) It further contends that 
_ Peggs Run did not. supervise the 


truck drivers on a daily basis so as_ 


to ereate an agency relationship; 


that it. had no control over which 
routes. the drivers followed; and 
that the only real relation 1t had 


with Dutch Bloom was manifested 


ina contract for the haulage of coal. 


(B. 3.) cae! 
? Issue 


Whether the J udge erred in. fnd- 
‘ing that MESA did not charge the 
proper party with a violation os 30 


_ OFR 77.410. 


PEGGS: ‘RUN COAL. COMPANY, INC. 
September 3d, Aas | 


Discussion 


ny The Board has aceniasd 


that MESA did charge the proper 
party for violating 30 CER 77410 — 
and therefore reverses the Judge. 
‘Having examined the record “evi- 
dence, we find that the instant facts _ 
. are distinguishable from the factual 
situation in .A finity i in which only 


employees. and supervisory person- — 


nel of the contractor. were present | 
and endangered. Here, Peggs Run _ 


had some control over the route‘and 


the loading-station location of'the — 
trucks once they entered its mine — 
property. In Affinity, the same 
party was responsible for bothithe — 
existence of the conditions cited, the — 
health and safety of the employees | 
involved, and the sole power, to 
abate the conditions. The instant — 
factual situation: “presents. a.division. 


of these responsibilities, to. wit, 
Dutch:Bloom had failed to provide 
its trucks with backup alarms, while 


Peggs ‘Run Had ‘the duty oft insur- 


ing the safety of its miners in. the 


loading area. No- employees of 


Dutch Bloom * were endangered. To 


effect. the ‘primary purpose of the — 


Act—to provide miners with a safe 
working environment—the Board 


must liberally apply “responsible 


for the violation” as that. phrase 3 is 


2 The relevant parts of that decision read: 


“* * ® while more than one person. may 
fall technically within the definition: of- ‘oper- 
ator,’ only the one responsible for the vioJation: - 

-- and the safety of employees can be the person 

served with notices. and orders and aguinst 


whom civil penance may he assessed. 2 IBMA 
57, 60. | | oe 
a en ew ee * 


“* * * This [issue of sole responsible ‘op a 
erator] is a factual determination to be made 
on a case-by-case basis, # * *, Id. at 61.” . 
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on used 1 in Affinity. We do not Si 
. that: the. power to directly abate the 
physical ‘condition is the sole de- 
~ terminative factor‘in assigning this 


responsibility. In this: particular 
instance the violation is one which 
is readily ascertainable with a mini- 


~ »:tgum:of effort, 4.e., whether trucks 


“> entering the property are equipped 


- -ovith automatic backup.warning-de- 


_ vices. We.concede that it may not be 


- the responsibility:-of Peggs Run to 


equip the trucks with such devices 


 but.we see no reason. owhy- Peggs 
Run-with a minimum.of diligence — 


gould not prevent such nonequipped 


tracks from operating in an. area 


where its. employees alone are en- 


a: dangered. It-is in this context that 
we find Peggs Run responsible. for 
‘the hazard created by the violation. 


Accor dingly, we must conclude that 


cunder these circumstances: Peggs . 
-- Run’ was the -proper party” to be 
. charged for the violation which en- 


| _dangere ed its employees to whom it 
owes the duty of providing - safe 


: _ working conditions. 


At the hearing, counsel for Peggs 


| “Run and MESA stipulated as to: 
1) the size of Peg ogs Run’s business; 


oe 2) its ability. to pay. any fines as- 


~~ gessed;.3) its good faith in abating 


all violations; and 4) Exhibit R-1 


indicating a aubetmtinl, history of 


‘previous violations, In heu of a re- 


mand, the Board will make required 
findings of fact based upon the rec- | 


ord evidence as to the. remaining — I conctn: 


 errteria of section 109(a) (1). Buf- 


fato Mining Company, 2 TBMA 
226, 230, 80 LD. 630, 19738-1974 | 
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[82 LD. 


-OSHD par. 16,618 (1973). Peggs 
Run allowed. three of Dutch Bloom's | 


its premises with full Pasa leice of 


‘the fact that they were without 
backup warning alarms. Accord-_ 
ingly, we find that: Peggs Run was 


negligent j in failing to exercise rea- 
sonable care by permitting the three: . 
defective trucks to be on its -prop- | 


erty. We also find the violation to 
be reasonably serious in that it pre- _ 
sented a hazard: of potential physi- 
“cal i inj ury to miners in the loading — 
ar ea. Based upon the foregoing find- — 
ing gs, we. conclude that. an appro- | 
priate penalty. assessment for: such 
: violation 3 is ee 2 


ORDER ae: 
"WHEREFORE, pursuant to the . 


‘authority delegated to the Board by _ 
the Secretary. of the Interior (48 
OFR 4.1(4)), IT IS HEREBY 
ORDERED that that part of the. 
_ Judge’s decision vacating Notice of | 
“Violation: No. 2 JMH, Septem- 
ber 18, 1973, in the above Sapaoned | 


case IS REVERSED; that said — 


Notice is REINSTATED; and that 
'Pegeos Run Coal Gompany, Inc., pay . 


a penalty of $100 in addition to the _ 


sum of $425 previously assessed. in, 
Appeal No. IBMA 75-48 within 30 
days from the date of this decision. 


“Howaro J. ScHELLENBERG, JR, 


Administrative Judge. 


Davin Doaws,’ 


Chief Administrative J udge. 
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ADMINISTRATIVE APPEAL OF RUTEL PINTO LEWIS. Vv. 
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SUPERINTENDENT OF THE EASTERN NAVAI O AGENCY 
URGUEr 3, 1975 ‘ 


_ ADMINISTRATIVE APPEAL oF 
RUTH ae LEWIS 


SUPERINTENDENT oF THE 
EASTERN NAVAJO AGENCY — 


4 IBIA 140 


Decided October 3, 1975 | 


Appeal from a decision refusing to 
- declare and include certain lands as 
trust assets subject to the Department's 
probate jurisdiction, | 


‘DOCKETED AND AFFIRMED. 
1, Patents of Public Lands: Effect 


Remedy for errors of law, as well as for 


mistakes of fact, in the issue of a patent 
to land within the jurisdiction of the. 


_ Department is a direct proceeding by a 
_bill -in- oauity to correct pen 


‘APPEARANCES: - ‘Michael Celestre, : 
Esq,, for appellant, Ruth Pinto Lewis. | 


OPINION BY ADMINISTRATIVE | 


JUDGE WILSON 


INTERIOR BOARD OF INDIAN 
APPEALS 


This matter was referred to the 
Board of Indian Appeals for a deci- 
_ sion by the Commissioner of Indian 
Affairs, pursuant to 48 CFR 4.354 
(bd). | | 

Ruth Pinto Lewis, appellant 
herein, had appealed to the Commis- 
sioner of Indian Affairs from a de- 
cision of an Area Director uphold- 
ing the decision of the Superintend- 
ent of the Eastern Navajo Agency, 
refusing appellant’s request that 


- Stock-raising Homestead, herein- 
after described, be ‘added to the 


‘ t 


trust agehiery of Ignacio: Pinto, 


deceased Navajo Indian, Census No. 


9355, The land in question described 
as Sec. 82, T..19, N., R. 5 W., New. 
Mexico Meridian, was conveyed to 
the decedent in fee by United States 
Government Patent No. 061457,- 
issued on April 9, 1949. | 

It is the contention of the appel- 


‘lant that the property in question 
should be subject. to a trust by virtue — 
of the Act of July 4, 1884 (23 Stat. 


96) as amended, 48 U.S.C. pa | 
(1970) which provides: | 


Such Indians as may have been located . 


on public lands, prior to July 4, 1884, or 
-as may, under the direction of the Sec- 


retary of the Interior, or otherwise, 
thereafter, so locate may avail them- 
selves of the provisions of the home- 
stead laws.as fully and to'the same extent 
as may now be done by citizens of the ~ 


United States. No fees or ‘commissions ; 


shall be charged on account’ of said en- 


tries or proofs. All patents therefor shall - | 


be of the legal effect, and declare that . 
the United States does, and will hold the | 


land thus. entered for the period of © 
twenty-five years, in trust for the sole use 


and benefit of the Indian by whom such 


entry shall have been made, or, in case 


of his decease, of his widow and heirs 
according to the laws of the State where 
such land is located, and that at the ex- 
piration of said period the United States 
will convey the same by patent to said 
Indian, or his widow and heirs as afore- _ 
said, in fee, discharged of said trust and 
free of all.charge or incumbrance what- 
soever. = i. 


It is the further contention of the 
appellant that the tract in question 
is trust property by virtue of 43 
U.S.C. § 1970, supra, notwithstand-_ 


ing the Ae of language to that 


effect. in the Patent issued on April | 
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: 2, 1949, and, ing efore, nad oe In- 
sladed as part of the decedent’s 
trust assets subject to the Depart- 
ment’s probate jurisdiction. 

For the reason hereinafter set 


_ forth the Board can see no reason 


to consider and pass on the appel- 


 lant’s first contention. 
We are not in agreement with ap- 


pellant’s latter contention. Upon 
issuance of the patent some 30 years 
ago on April 2, 1942, legal title to 


the land in question passed from the - 
. United States to Ignacio Pinto, 


thereby removing the land from the 
jurisdiction of the Department. Ac- 
cordingly, the Superintendent being 
without authority to declare and 
include the tract as a part of the 


decedent’s trust assets or inventory, 


acted properly in refusing to do so. 


Any relief or. remedy that the ap- 


? pellant may have i in the matter hes 


with the courts. 


[1] Remedy for errors of law, as 
well as for mistakes of fact, in the 
issue of a patent to land within the 


jurisdiction of the Department, is a 


direct proceeding by a bill in equity 
to correct them. King v. McAndrews 
et at, 111 F. 860 (8th Cir. 1901). 
Moreover, a patent issued by the 
Land Department is a judgment by 
that tribunal, and a conveyance of 
_ legal title to land to the patentee in 
execution of the judgment. U.S. v. 
Krause, 92 F. Supp. 756 (W.D. 
Louisiana, Lake Charles Division, 
1950). 

N Ow, THEREFORE, pursuant 
to the authority delegated to the 


Board of Indian Appeals by the ~ 


Secretary of the Interior, 43 CFR 
_ 4.1(2), as amended, June 12, 1975, 
_ the decision of the Area Director, 
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[82 LD, 
“eid J uly DA 1975 5, aden ae. 
decision of January 13, 1975, of the 
Superintendent of the Eastern Nav-_ 
ajo Agency in refusing to declare 
and include as part of the decedent’s 
trust assets or inventory be, and the 
saine is hereby AFFIRMED. 

This decision is final for the : 
Dep artment. | 


he eens EH. Witson, 
Administ ‘ative J wdge. 


I concur: 
‘Mrreneztt. J. Sanacw, 7 


Administrative J mage: 


- ESTATE OF TENIE TEANIE LENA 


JACK WAGON HILL REYES 
4 IBIA 156 | 
- Decided October 1 (,1975 


Appeal from an Adininidealive: law 
Judge’s decision denying peta: | to 


reopen. | 
Reversed and Remanded. 


1. Indian Probate: Notiee of aoe 
Generally—345.0 | , 


It is incumbent upon one. “nine lack 


of notice of a hearing by the. Interior — 
- Department to determine heirs of a de-. 


ceased allottee to make él showing of 
such lack. a? alk 


APPEARANCES: Steven M. Avery of - 
the Wind River Legal Services, Inc., 
for appellant, Bernice Grace Wagon 
Duran Starr, | 7 


OPINI ON B a | 
ADMINISTRATIVE JUDGE 
| WILSON 
INTERIOR BOARD OF 
INDIAN APPEALS 
This appeal filed by Bernice 
Grace Wagon Duran Starr, herein- - 


nee 


‘ESTATE OF TENIE TEANIE LENA JACK WAGON HILL. REYES’ 523 


October I, 1975 


after refer red: to as appellant, 
_ through her attorney, ‘Steven M. 


Avery, is. from an Order Denying 
Petition to Reopen made and en-— 


tered on November 15, 1974, by Ad- 


 mninistrative Law J udge William (oe 


' Hammett. 
- Tenie. Teanie Lena J ack Wagon 


_ Hill Reyes, hereinafter mele 3 


as decedent, an unallotted Washa- 
kie Utah Shoshone, died intestate 


on September 25, 1970; leaving trust © 


property in both the Fort Hall Res- 
-ervation in. Idaho and the Wind 


River: Reservation in Wyoming. A — 


hearing to determine the decedent’s 
heirs was held and concluded July 


7,.1971, by Administrative _Law_ 


Judge William E. Hammett. There- 


after, on November 2, 1971,-an or- 


der determining the heirs was made 


and entered by Judge Hammett. In 


the order of November 2, 1971, 


supra, Pete Reyes, a non-Indian, 
_ was found to be the surviving spouse 
and entitled to an undivided one- 


half as to the Wyoming. property 
and one-third as to-the pr ener in 
‘Idaho. 

On Sciaese 18 ad 5, 1972, 
petitions for rehearing were filed in 
the matter. 


petitions. On October 29, 1974, a 


Petition to Reopen was filed by the 
appellant Bernice Starr, 


tions were made: 


(a) That the appellant beeen did 

not receive actual notice of the hear- 

ing nor was she in the vicinity of © 
the Wind River Iheser vation during 


Thereafter, on Octo- 
ber 2, 1972, the Judge denied the. 


Lydia — 

- Wagon Timbana, Ralph Wagon, 

and Floyd Wasson! In support of 
their petition the following allega- 


the time of posting of the ee of ; 
hearing. - | % 
(b) Disclaimer of marital status 
by Pete Reyes, purported common- 
law husband of decedent. | 
(c) That the disclaimer contro- 
verted the Montana Common-Law - 


Marriage statute.: 


(d) That Reyes did not. prove a ae 


marriage by clear. and | convincing ees 


proof. 
~The J udge on November 15, 1974, 


denied the petition to reopen g giving 
~~ the zo Ow me reasons 1n SupRoty : 


thereof : | 
(a) That there was presumptive 


evidence that she was aware of the © | 


order issued on November 2, 1971, 


wherein her mailing aides was | 
given as Crowheart, Wyoming, 


(b) That the purported dis- 
claimer by Reyes would not have — 
invalidated, per se, a previously | 


valid common-law. marriage, 


(c) That a common-law marriage 


between the decedent and Pete 


Reyes was established by clear and : 
convineing evidence... : 


It is from the decision of Novem- 
ber 15, 1974, that the appellant has 
appealed to this Board. The appel- 


lant bases her appeal on the tol- 
lowing contentions: : 


5(2) that she had standing to file a Pe 


— tition to Reopen Estate, and ~ 


(2) that. proof of marriage is lacking — 


-in the relationship between decedent and 
Pete Reyes, purported common- law hus- 


band of decedent. | 


Pertinent and eelewant part of 43° . 


CFR 4.242(a) under which the ap- 


-pellant bases her first contention oo 


provides: 


(a) Within: a period of 3 years from 
the date of a final decision issued. by an 
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"432 Administrative Law J faze * * * any per- 


son elaiming ‘an interest in the estate 
who had no actual notice of the original 


proceedings and who was not on the res-_ 


_ervation or otherwise in the vicinity at 


any time while the public notices of the 
. hearing were posted may file a petition in 
_ writing for reopening of the case. * + + 


There appears. to be no question - 


-- that the appellant had standing to 


+ file a petition to reopen under the 


foregoing provisions of 43 CFR 


4.942. The affidavit filed by appel- 


lant in support of her petition to 


reopen stated, “I, the undersigned, . 3 
do solemnly swear and affirm under 


oath ‘that I did not receive: actual 
notice of the original proceedings 
and was, not in the vicinity. of the 


. Wind River Reservation, of Wyo- 
_ ming while the public notices of the — 
hearing were posted.” Although the ~ 


exact whereabouts of the appellant 
~ during that time is not required by 


_ the above- cited provisions of the 
— code, she volunteered the informa- 
tion in her brief to the effect that 

.'she and her family were in the State | 


of Oregon at that time. The Admin- 
istrative Law Judge’s own admis- 
sion that the Notice of Hearing 
dated June 4, 1971, the Order Deter- 
mining Heirs dated November 2, 


1971, and the Order Nunc Pro Tunc 


dated November 5, 1971, which were 


‘sent to the appellant at her address 


at. Crowheart, Wyoming, were. re- 


turned undelivered appear to sup- 
port her contention. The Adminis- — 


trative Law Judge’s finding to the 
effect that, appellant's Crowheart, 
Wyoming, address on her petition 


for rehearing filed September 25, 
1972, was presumptive evidence that 
she ras aware of the order which 


was issued November 2, 1971, is 1m- 
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cate ral in that it dues not aes 
itself ‘to the question of actual or 
public notice of the original pro- — 
ceedings. 

This Board in the Estate o 3 Fr anie 


TONGS, 1 IBIA 345, 79 I.D. 697, 700 


(1972), in considering the question 7 
of lack of notice held: = | 


[1] eR Tt is incumbent upon one 
claiming lack of notice of a hearing by 
the Interior Department to determine 
heirs of a deceased allottee to make a 
showing of such lack, | a 


Considering the. appellant’s con- | 
tention against the case above cited, . 


we find that she has shown satisfac- 


torily the lack of notice and that her 


petition for reopening should be’ 
- granted and the matter remanded to 


the Administrative Law J udge for 
further proceedings. 7 

' As for the appellant's second con- 
tention regarding the validity of the 


purported common-law marriage of 


the decedent and Pete Reyes, this 


Board finds it unnecessary to con- 
sider the same at this time since the 


appellant, will have ample oppor- 
tunity to raise that issue whenever — 
the matter is set for further pro-_ 


ceedings by the Administrative Law | 


Judge. 
“NOW, THEREFORE, - virtue 
of the authority. delegated to the — 


. Board of Indian Appeals by the 


Secretary of the Interior, 43 CFR. 
4.1,the Administrative Law Judge’s 


‘Order Denying Petition to Reopen 
dated November 15, 1974, is hereby 


REVERSED and the matter is RE-- 


-MANDED to the Administrative 


Law Judge for the purpose of con- 


ducting a rehearing and for the 1s- _ 


stance of a decision based upon the 


" 595] IN THE. “MATTER OF OLD BEN COAL COMPANY. (No. 94 sen) 525, : 
oa ae 3 October 20, 1995 


reer presented during said pro- 


_ ceedings. 


| Arpxaxper H. Wisox, 
| _ Administrative Judge, 


; I CONCUR: 


ee e SapacH, 
| Administrative Judge. 


cision in eae eee dockets. : 
~ Subsequently, on July 18, 1975, the . 
Mining Enforcement and Safety 7 


Administration (MESA) filed a 
notice of appeal. 43 CFR 4.600. 


ue od MESA submitted a timely brief on 
‘August 7, 1975. Appellee, Old Ben 
*..Coal Company (Old Ben), filed a 
_ reply brief on August 25, 1975. 43 bs 3 


 OFR 4,601. 


_ | IN THE MATTER OF OLD BEN COAL | 


COMPANY 
(No. 24 Mine) 2 


5) IBMA Qi 
‘Decided October 20, 1975 


Avblications for Review, Docket Nos. 
75-246, 247, 249, 250, aol. - 


fos Hederal Coal. Mine Health and 


Safety Act of 1969: Administrative 
Procedure: Appeals 


In the absence of a showing of good cause 


- and the presence of objection by an op- 


- posing party, the Interior Board of Mine 


- Operations Appeals will not grant an ap- . 
 peliant leave to amend its brief on.appeal 
‘so as to recast existing arguments or to 


raise wy issues. 


"APPEARANCES: Thomas A. Masco- 


_ lino, .Esq., Assistant Solicitor and_— 
- ‘Robert J. Araujo, ’ Esq. , Trial At- 
| torney, for appellant Mining En- 
. » forcement and Safety Administration ; 
Robert A. Meyer, Esq., for appellee . 


. Old Ben Coal’ Company, . 


M EM ORAN DUM OPI NI ON 
AND OLDER | 


INTERIOR BOARD OF MINE . 


OPERATI ONS APPE A LS 
On June 80, 19 5, Aanaiien ative 


| Law J oe Koutras issued his de- : 


This caseis now ee the Hoard ‘ 


for a ruling on a motion by MESA, - 


filed on ‘September’ 28, 1975, for 


. leave to amend its brief by eliminat-_. 
- ing matters no longer at, issue and _ 

_by making unspecified additions so _ 
that MESA’s current position on 


the appropriate | interpretation OF 


section 104(c) of the Act is stated. - 
80 U.S.C. § 814(c) (1970). MESA 
asserts that the granting of its mo-. 
tion would in no way prejudice the 


other parties in interest, Old Ben. 


~and the United Mine Workers of 


America (UMWA). | 
Although the UMWA. did ‘not i 
avail: itself of the opportunity to file 


a statement in opposition, Old Ben - 
did so: on eee 2. 1975. 43, cEBe P 


4,510. : 
“Ola Ben ‘contends that once ro 


“issues are joined under 43. CFR. 
4.601, an appellant” is precluded 


from bringing up new issues as a 
matter. of lane Old Ben also. argues 


in substance that, even assuming .~ 
arguendoe that new matters can be 


raised subsequent to the. date that a | 
case becomes ripe for decision, _ 
MESA’s grounds for its motion for _ 


leave to amend do not constitute a 


showing of good cause. Old Ben also — 


claims that prejudice would: result _ 
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from the granting of the subject 
~~ motion in that the decision would 


be delayed. 

‘Insofar as MESA wae leave to 
amend by eliminating certain 1s- 
sues, We see No reason why permis- 
sion to file a statement withdrawing 


. some of its claims of error should - 


. not. be ' granted. Certainly, the 
- granting of such permission will 


eonteb te: to expeditious disposi- 


tion and will not prejudice Old Ben 
in the specific outcome of this case. 
[1]. However, insofar as MESA 


_ seeks leave to amend in order either 
to rephrase existing arguments or to — 
add new matters, we agree with Old 
—. Ben that no: adequate showing has 
__ been made in this instance although 

we do not subscribe to the broader: 


proposition that new matter can 


never be raised once an appellant’s | 
brief has been filed in accordance - 


with 43 CFR 4.601. See Eastern As- 
sociated Coal Corp., 4 IBMA: 184, 


195, 82 LD. 250, 1974-1975 OSHD 
par. 19,693 (1975). What MESA — 
_. seeks here is an extraordinary op-- 
_ portunity to attack the decision be- 


low either by recasting arguments 


| originally made or by adding un- 
Specified new ones, but the only 


showing of cause that we can dis- 
cern from MESA’s conclusory and 


. vague motion j is that there may have 


been a change in policy. If in fact 
such a change has occurred, we 


think that it does not constitute ade- | 


— quate justification for allowing the 
Government a second | chance to 
come up with an argument it could 


DEPARTMENT OF THE. 


_ INTERIOR [82 LD. 


have timely made in its initial brief.. 


Tf anything, a change in policy, if 


that is what has occurred, would » 
seem to suggest that withdrawal of 


the appeal is the appropriate course 


of action inasmuch as the case may 
have been litigated on an entirely - 


— different theory. In any event, we 
are disinclined to allow any appel- 


lant, let alone the Government, an 


_ additional opportunity to attack an 


initial decision aiter the filing of its 


brief in accordance with 43 CEFR 


4.601 unless all the parties in inter- 
est consent or waive objection and a 
showing of good cause. has been a 
made. ~ 
. Furthermore, we ee MESA’s 
assertion . that prejudice -will not 
result frorh allowing leave to amend — 
beyond eliminating certain argu- 
ments it no longer desires to press 
on appeal. Since it did not: submit . 
the suggested amendments, we are 
not in a position to accept that 


claim. 
ORDER 


WHEREFORE, IT Is HERE- | 
BY ORDERED fiat the motion of 
MESA. for. leave to amend IS_ 


GRANTED insofar as it seeks. an 


opportunity to withdraw certain 
issues on appeal, and. IS DENIED 
insofar as it seeks to redraft argu- 


ments. made 3 In the. existing brief or 


to add new ones. 


| 7 Davip Deas iy 
Chie 7 Administr ative J udge. 


| Howanp BA Scere ane Te 
7 Administrative Judge. ~ 
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October iad 1915 


APPEAL OF VIN COLORADO, INC. 
IBCA-1078-8-75 


Contract No. 52500-CT5-1005, EIS- 
Emery Generating Station, Bureau of 
Land Management. 


Motion to Remand Granted: 


1. Contracts: Disputes and Remedies: 


Jurisdiction—Ruwles of Practice: Ap- 
peals: Motions—Rules of Practice: 
Appeals: Notice of Appeal 


Where an appeal . is timely the apcende 


from a contracting officer’s letter of a. 


terminal paragraph advising the con- 


tractor of his right of appeal under the. 


Disputes clause is not a basis for remand 
' to the contracting officer. 


2. Contracts: Disputes and. Remedies: 


Jurisdiction—Contracts: Construction. 
Allowable Costs— 


aud Operation: | 
Contracts: Construction and. Opera- 


tion: Changes and Extras—Rules of | 
Practice: Appeals: Motions—Rules of. 


- Practice: Appeals: Notice of Appeal 


Claims of constructive change under a 


‘cost-plus-fixed-fee contract first presented 
in the ‘notice. of appeal are outside the 
jurisdiction of the Board and are re- 


- manded to the contracting officer for the 


issuance of new or supplemental findings. 


APPEARANCES: Frederick L. Gins- 


berg, Jacqueline 8. Davis, Attorneys. - 


at Law, Denver, Colorado, for appel- 
lant; Mr, William A. Perry, Depart- 
: ment Counsel, Denver,. Colorado, for 
the Government. 


| OPINION BY. — 
CHIEF ADMINISTRATIVE 
«JUDGE McGRAW 
INTERIOR BOARD. OF 
CONTRACT APPEALS 
The Government has moved to. 
remand the instant appeal to the 


61-1 BCA par. 8007. > 


| contracting: officer for his aceon — 
or other disposition on the ground 


that the appeal is premature. In 
‘Decided October 29, 1975 | 


support of its position the Gover n- 


ment points to the fact that the con-. 


tracting officer’s letter from which — 


_. the appeal was taken did not-include 


the terminal paragraph prescribed 


by regulation in which the contrac- 
tor is advised of the finality.of the 


decision and of its right of appeal. — 
The principal argument advanced 


by the Government, however, is that. 
quoted below: _ 


3. * * * The matters covered in the 
contractor’s notice of appeal bear no re- 
lationship to the contents of the July 11, 
1975 Contracting Officer letter. The notice 
of appeal * * * alleges additional work | 
beyond the scope of the contract which — 


the contractor claims he was required to 


perform, whereas the July 11, 1975 letter 
does not even address itself to that ques- 
tion. It is concerned, rather, with allow- 
ability of costs under Modification No. 3? 
to the contract. Thus, no findings of fact 
and decision by the Contracting Officer of | 
the matters covered by the notice of ap- 


‘peal has been made. Appeal of Production 


Foot Corp., IBCA-262 (April 17, 1961), 
The motion also ‘states. that the 
claims covered by the notice of ap- — 
peal are still being considered by 
the contracting officer and that since 


the appeal was filed, two meetings’ 
between the contracting officer and 


1 Apropos of this contracting officer’s letter _ 


of July 11, 1975, states: “Furthermore, in 
accordance wWwith™ Modification No.- 8 to the —. 
contract which stated in part ‘2. Notwith- 


standing the provisions. of Clause 31(a) (1) of a 


the contract entitled “Allowable Cost Fixed — 
Fee, and Payment,’ the maximum cost allow- 
able under subject contract. shall not exceed 
$69,799,’ your invoice. number 2639. is being 
returned herewith without action.” 


ag” 
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the éontracton have been ela to dis- 
cuss the claims and additional meet- 


Ings are either scheduled ‘or con- 


‘templated by the parties. 
Opposing the Government’s Mo- 
tion to remand the appeal as pre- 
mature, appellant’s counsel submits 
that the contracting officer’s letter of 
July 11, 1975, is indeed a final deci- 
sion and therefore appealable. Ad- 
‘vanced in support of the position 


are the following arguments: (i) 


Appellant’s claim for $51,681.99 2 as 
set forth in Invoice No. 2639 was in 
effect denied by the contracting offi- 
cer under the authority of contract 
provisions deemed relevant by him 
(see note 1, supra) ; (ii) the appeal 
in this case was timely filed and 


hence is not governed by the cases 


cited by the Government; (iii) the 


alleged failure of the letter to bear 


a significant relationship with the 
notice of appeal overlooks the fact 
that “communications concerning 
the work performed under invoice 
number 26389 were held with an im- 


"mediate subordinate of the Con-. 


tracting Officer at the time the issne 


concerning performance of this. 


work arose” and that the knowledge 





*The entire amount claimed is in excess of 
the total estimated cost and fixed fee as es- 
tablished in the contract. Concerning these the 


"letter of July 11, 1975 (note 1, supra), states: 
“This letter shall serve to inform you that a- 


final audit of your Contraet No. 52500-CT5— 
1005 bas been performed and report of such 
received by this office. Subject audit has veri- 
fied that VIN did incur allowable costs.in the 
amount of $69,799. The fixed-fee is established 
at $6,980 for a‘ total amount of $76,799. Ac- 
_ cordingly, your fina] invoice number 2638 in 
the above amount has been approved for bay- 
ment as of this date.” 
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SO , gained “on the part gs the Con- 
tracting Officer and/or his staff of - 


the facts and circurastances upen 


which this appeal is based” make 
unsupportable the contention that 


the contracting officer did not intend 


to make a final decision *; (iv) the — 


~-holding of meetings wits the con- 
tracting officer and at his request 
in an effort to amicably resolve the - 


dispute should not, be deemed to in- 
validate the finality of the contract- 
ing officer’s létter or jeopardize the | 
appellant’ S position. | 

- In ‘passing upon . the disparate 


contentions of the parties, we are 
without the documents includible in 


the appeal file.* The notice of appeal 
Was accompanied by a number of 


documents, however, including a 
copy of the contract here in issue. Av 


review of the contract discloses that 


it was a negotiated cost-plus-fixed 


fee type with an estimated cost of 


$69, 799 and a fixed fee of 6,980, re- 


sulting in a total estimated amount 
of contract of $76,779. The request 
for proposal and the resulting con-— 
tract called for the “Preparation of 
an Environmental Impact Analysis 
for Proposed Emery Generating 


En, ae Coty: “Utah.” a 








8 Motion In Opposition to “Government's 


Motion to Remand, par, 3. 


4In the Motion to Remend the Government 
requests that proceedings be stayed pending the 
Board’s ruling on the motion, Since the Gov- 


. ernment’s motion is being granted, there is no 
need for the contracting officer to proceed with © 


the assembly and transmission of the appeal’ 


file documents until after a new finding has 


been issued and a timely appeal fanen where: 


- from. 


5 See page 2 of the contract (Standard. Form 


386, July 1966}, Continuation Sheet. 
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The cantiaee Was: ee on 
Standard Form 26 (July 1966), and 
included the Gener al Provisions set 


forth in Standard Form 32 (Novem- 


ber 1969 Edition) and Additional. 


General Provisions Supply Con- 
tract among which were Clause: 30, 


LOWABLE COST, FIXED- FEE, 


AND PAYMENT t (FPR 17-209 


4). 


Invoice No. 9639 j is In ma neunt 
of $51,681.99. The entire sum is in 


excess of the estimated cost specified 
in the contract. (See notes 1-and 2, 
supra.) Insofar as the record be- 


7 fore us discloses, the documentation 


. submitted to the contracting officer 
‘in support of the additional pay- 
ment claimed of $51, 681.99 consisted 

of the summary entries on the in- 


voice itself and two back-up sheets 


showing the. contractor. personnel 
involved and. the amounts charged 
for direct labor in three different en- 


_ deavors for the months in question 


3 ($23,119.36), together with the 


. . amount of overhead claimed ($27,- 


974.43) and an itemization of direct 
expenses ($588. 20). 


There is nothing to indicate that 
any written statement accompanied — 
the invoice or that the contracting 
officer was otherwise. advised of the 
basis for considering the Govern- 
ment liable in the amount stated.. 


| App arently appellant’s counsel 


~ hopes to supply this lack by assert- . 


Ing that “communications concern- 
ing the work performed under in- 


voice number 2639 were held with. 


APPEAL. OF VIN COLORADO, INC. 
. October 29, 1979, 


Opposition 
counsel ; 
tions” are not otherwise identified ; 


Unanswered 


cer 


— -§29 - 


an Ph ett subordinute ef thé | 


Contracting Officer at the time. the 


issue’ concerning performance of 


this work arose” and by charging — 
-“Inowledge on the part of the Con- 


tracting Officer and/or his staff of 


_ the facts. and. circumstances upon 
LIMITATION OF COST (FPR. 
1~7-202-3(a)) and Clause 81, AL-. 


which this appeal is based.” We 
notes however: (i) that-copies of the 

“communications” to which refer- 
ence is made did not accompany the 
filed | -by appellant’s 
(ii) that the “communica-_ 


and (iii) that the gist of these ‘ one 
munications” is nowhere indicated. 
questions include 
whether the communications to_ 
or from the “immediate subor- 
dinate of the Contracting Offi- 
» revealed an’ awareless on. 
the subordinate’s part that the 
contractor ‘considered the work 


to be beyond the scope of its obli-  _ 


gations under the contract. Another 


- question not susceptible to an an- 
swer from the material before us1s. 


what is the specific nature of the 


| knowledge sought to be imputed to 


the contracting officer or members 
of his staff concerning the facts and 
circumstances upon which the ap- 
peal is based and the time frame 


within which it is contended such 
_ knowledge was imputable. 


Decision 


_ [1] There is no question hanccae 
to whether the instant appeal was 


. timely filed. The cases cited by the 
Government in which timeliness 
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of the appeal was in issue® are 


therefore. not dispositive of the 


: question before us. That is, whether, 


absent any question. of timeliness, 
the appeal should be remanded to 
the contracting officer for new or 
: supplemental findings. 

‘[2] We have consistently adhered 


to the view that our jurisdiction is _ 


appellate in nature and that we may 
not consider claims presented’ for 
the first time in the notice of ap- 
peal or in the documents filed there- 
after. A. 8. Wikstrom, Ine., IBCA- 
466-11-64 (March 23, 1965), 65-1 


BOA par. 4725; Franklin W. Peters’ 


and Associates, IBCA-762-1-69 
(December 28, 1970), 77 I.D. 218, 
T1-1 BCA par. 8615; and Baldi 
Construction Engineering, Inc., 
IBCA-679-10-67 (April 9, 1970), 
VT LD. 57, 70-1 BCA par. 8230. 
Because of the limitations im- 
posed by the appellate nature of our 
j —_e we have ordinarily re- 


° Bg, McLinn. Construction Co., IBCA-369 . 


(July 24, 1963), 1963 BCA par. 3798 at 18,917 
(“In order for a decision or findings of fact 
-to start running the time of appeal. ‘it must 
at least, fairly and reasonably inform the 
contractor that a determination under the 
“disputes” clause is inteuded.’ The decision 
must comply with agency. directives and in- 
elude a ‘caveat’ to the contractor ‘to put 
appellant on notice that he. must appeal 
in the event of disagreement.’ * * *” (cita- 
tions omitted.) 

See also Staff Associates, Inc., ASBCA No. 
19862 (July 28,.1975), 75-2 BCA par. 11,404 
(‘“* * * the failure of a contracting officer, to 
follow the format of ASPR 1~314 in issuing a 
final decision, is not a bar to our jurisdiction 
over a timely appeal from that decision. The 

significancé of a ‘final’ decision is to preclude 
late appeals, not timely ones.’’). 

_ See Merritt-Chapman & Scott Corp., IBCA- 
257 (June 22, 1961), 68 I.D. 164, 167, 
BCA par. 3064 at 15,852 (“The claim as now 
framed is not an appropriate one for deterimi- 
nation in this appeal, since it was never pre- 
sented ot the contracting officer for decision, 
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accompanying 


61-1. 


{82 LD. 


aeeniied such cases to the connate: 
ing officer. Baldi 0 onstruction En 
gineering, Inc., supra; Divide Con- 
struction Co., IBCA-402 (Septem-. 
ber 27, 1963), 1963 BCA par. 3877; 
a ee dison Co., IBCA-699-2- 

8 (October 28, 1968), 75 LD. 350, 


po 68-2 BCA par. 7335 at 34,110- 


111 (stay in proceedings granted 
pending the issuance of findings and 
taking of appeal where such action 
would facilitate the orderly presen- — 
tation and consideration of the 
claims involved). Cf. American 
Cement Corp., 
(January 6, 1966), 65-2 BCA par. 
5303 (Government motion for stay — 
in proceedings, or, in the alterna- 
tive, to remand the matter to the 
contracting. officer denied where 


_ there ‘was reason to doubt that the 


contractor would appeal to the 
Board from’ findings issued on 
claims then pending before: the 
Court of Claims). 

Turning to the case before us, We 
find that Invoice No. 2639 and the 
documents were. 
wholly inadequate as notice to the 
contracting officer of the basis for 
the claims now asserted. In this . 
connection, the Government con- 
cedes that. the notice of appeal al- _ 
leges that the contractor was re-~ 
quired to perform additional work 
beyond the scope of the contract. A 
There is nothing in the original claim docu- 


ments to apprise the contracting officer that 
the claim was for the making of an equitable 


. adjustnient pursuant to an alleged. construc- © 


tive change order. Accordingly, the indis-. 
pensable ingredients for exercise of the 
Board’s appellate jurisdiction are lacking 
as to the alleged constructive change or- 
der.’’). : 


TBCA-496-6-65 


BSij . ~* .4F ., “ESTATE OF JOHNNIE 
an ; - October 31, (1975 


° claim so ta mastl 1s clearly « cogniz- 
able under the contract as a con- 


structive change and entitled to con- 
sideration on the merits if otherwise ~ 


in order. In. any event, it is clearly 
the prerogative of the contracting 


officer to determine in the first in- — 
stance whether and, if so, to what. 
extent the claims now asserted are ~ 
Merritt-Chapman & 


-- meritorious. 
Scott Corp. (note 7, supra) ; Divide 
Construction Co., supra; McGraw- 
- Edison Co., supra. Cf. James C. 


Gruber, ASBCA No. 10568 (Octo- 
ber 22,1965), 65-2 BCA par. 5159. | 


MA ceorcinely. the Government’s 

motion ‘is granted. The instant ap- 
peal is remanded to the contracting 
officer for the. issuance of appro- 
priate findings of fact and decision * 
or for such other disposition as may 


- be acceptable to the parties.’ Should 
new or supplemental findings be is- 


sued, the contractor may, if ag- 
grieved, again appeal to this Board 


within 80 days from the date of re- 


csipt thereof. 


WinriAse BI McGaw, _ 
Chief Administrative Judge. 


I concur: 
Spencer T. Nissen, 


Administrativ e Judge. 


8The findings may be made either on the 
basis of the records presently available. or as 


augmented by such additional data as may be 


developed. 


®In view of the meetings that have already. 
‘been held on the alleged constructive changes, — 


there would appear to be no. warrant for not 


_ promptly bringing the matter to a conclusion ~ 


whichever course of action is pursued. 


3. Indian 


HOLMES 531. | 
_ ESTATE OF J OHNNIE HOLMES 

4 IBIA 175 

Decided October al, IWS 


Petition to ‘reopen. 


ahenied. 


a Indian Probate: Reopening: Gen- 


erally—375.0 


In the absence of a showing hak a mani- 
fest injustice is possible if a case closed» 
_ for more than 3 years is not reopened, a 


peticion: for reopening wal not be al- 
lowed. . 


2. Indian Probate: | Reopening: Gen. 
erally—375. 0 | 


When the evidence before the. examiner = 


was uncontradicted as to the factual de-. 


termination of marriage, aud a request 
-. for reopening exceeds by 22 years an un-. 


contested determination of heirship, the- 


usual reluctance to. avoid disturbance of 


a fact-finder’ s" decision takes on greater 
emphasis. : 
fividence® Pre- 
Probate: 


| Probate: 
sumptions—225.5—Indian 


Evidence: Proof of Marriage—225.7 


Although the marriage provisions of a 
law and - order code may be interpreted ; 
as recognizing as valid. only marriages 
accomplished by licensing and ceremony, — 
there is a strong public policy . favoring 


-. marriage which advises that a marriage 
should. be presumed valid unless dis- 


proved. This presumption has been ex- | 
tended to marriage by Indian custom. 


4, Indian Probate: 
of Marriage—325. 6 


Marriage: Proof 


Where a law and order code contains no 


express provision nullifying an Indian | 


custom marriage and w here state law 


affirmatively recognizes Such marriage, 


. an uncoutested determination of heirship -: 


handed down two decades ago which is 
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consistent with state law asec nes 


F valid Imarriages, 0 ought not be disturbed. 


5. Indian’ Probate: Reopening: Gen 
| erally—375. 0 


_Byen if petitioners were entitled to their — 


-. requested relief, which is unsupported 
by the record, an untimely petition can 
_. be denied—even for a petitioner who was 
not given an ‘opportunity to be heard in 
the original proceeding. oo 


APPEARANCES: Callis A. Caldwell, 
_ Attorney for Jerry Humpy and Blaine ) 


H. Browning. | 


OPINION BY 
ADMINISTRATIVE. JUDGE 
- HORTON 


INTERIOR BOARD OF 
INDIAN APPEALS 


This matter comes before the 
Board wpon a:petition for reopening 
of probate filed by Callis A. Cald- 
well, Esq., for and in behalf of 
Jerry Humpy and Elaine H. 


_ Browning, Bee to 48 CFR: 


4.949, 

| The petition for reopening Was 
- filed February 21, 1975. A final deci- 
sion probating the estate at issue 


- was entered January 19, 1953. Ac- 


cordingly, the petition was for- 
warded 'to the Board by Adminis-~ 


trative Law Judge William E.. 


‘Hammett as authorized by 48 CFR 
2:249(h) “Fit a petition for re- 


opening is filed more than 3 years 


after the entry of a final clecision 1 1D. 
a probate * * *,” 

~ The Administrative Law J udge 
recommended against reopening 
. this case in his forwarding state- 
= ment, dated Be 95, 1975. For 
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‘ithe: reasons set, forth ae ie 
Board. concurs with the recommen- 
dation that the poulon to Hooper be : 
denied. 


The petitioners allege ‘they. are 


entitled to a greater share of the es- 


tate previously probated in the will | 

of Johnnie Holmes, Fort Hall Al- 
 lottee No. 1077, whose trust prop- — 

erty was "devised ‘in an approved. 


will naming Elizabeth Humphrey | 
of Owyhee, Nevada (a/k/a Eliza- _ 


beth Humpy and Elizabeth Dodge), 
as sole. | 
Humphrey cied shortly after the 


beneficiary. Elizabeth 


testator and before the hearing of - 
June 4, 1952, determining the law- 


ful inheritors of Holmes’ property.- 


Since Elizabeth Humphrey died in- 


_testate, the above hearing involved | 


an inquiry into her marital status. 
and the identity of. lineal de- 


scendants, - 


In an Order ereece Will snd 
Determining Heirs of Subsequently 


7 Deceased Devisee, entered January 
19, 1953, the Examiner of Inherit- 


ance determined that at the time of 
her death Elizabeth Humphrey was 
survived by a spouse, . Johnnie 
Dodge, two sons, Jim and Harold 


Humpy, and two daughters, Amelia 
-Humpy, who died prior to the June 


4, 1952, hearing, and Elaine H. 
Browning, one of the petitioners. In’ ~ 
accordance with Idaho law, where 


the trust property was situated, each 


of the four children was awarded a 
one-sixth share in the estate of the. | 
deceased-devisee and the surviving 


‘spouse obtained a two-sixths share. 


The other petitioner in the case at 


7 hand, Jerry Humpy, is a grandson | 
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"OE Elizabeth Pansies and the s son ; 


~ of Amelia Humpy, named above.. 
Petitioners, Jerry Humpy and 
Elaine Browning, Shoeshone Indi- 
ans, claim that the initial order de- 
termining heirs of Elizabeth Hum- 
phrey in the probate of the Johnnie 
Holmes estate. erroneously conclud- 
ed that Elizabeth Humphrey was 


the wife of Johnnie Dodge. It 1s 


their request, therefore, that the case 


be reopened for a new factual deter- — 


mination. — 
At the outset, it is peer that 


Klaine -H. Browning lacks stand-_ 


ing to petition the Board for re- 
opening. Her affidavit in support of 


the petition, and the transcript of | 
hearing, indicate her appearance at _ 


the June 4, 1952, hearing. Accord- 
ingly, whatever direct information 


she possesses regarding the relation-. 


ship between Johnnie Dodge and 
Ehzabeth Humphrey could have 


been presented at the time of her 
prior testimony. Elaine Browning’ S. 


affidavit attached to the petition 
states that, because’ of. her poor 
-English,. she did not really know 


_ what was going on at the hearing | 
in question. The transcript reflects, 


however, that a Shoshone interpre- 
ter was present at the hearing in 
addition to her English-speaking 
brother, Jim Humpy. 

With respect to the merits of the 
charge now brought by the peti- 
tioners, the Board is understandably 


inclined to favor testimony. pre-_ 
served at the hearing over eviden- 


‘tiary challenges raised more than 


92, years after the issue was exam- — 


~ ined. In this regard, the sworn tes- 
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timony of Jim Humpy, one ae ~ 


EHhzabeth Humphrey’s: two. sons. 


‘who resided in Owyhee, Nevada, 


at the time of her death, in- 
dicates his clear-cut. assessment 
that Elizabeth Humphrey. and 
Johnnie Dodge were husband and 


wife and that they had married “the 


Indian way” (Tr. p. 2). It is also 
significant that in the only testi- | 
mony provided by petitioner Elaine 
Browning ‘at the hearing, she -ad- 
vised es Examiner to talk to her 


brother, Jim Humpy, because he 


“knows more” (Tr. p. 1). Elaine 
_ Browning’s residence at the time of. .— 


her mother’s death was ae 


| Idaho. 
- Petitioner J erry cape. who 2 . 
leges: he was in California at the 
time of the June 4, 1952, ‘hearing 


and had no actual notice of the pro- 


ceeding, urges reopening on the 
grounds that as a youth, he lived ._ 
with his grandmother, Elizabeth  — 
‘Humphrey, and that, in his opinion, — 
Johnnie Dodge was only a frequent — 
overnight’ guest at this grand-. 


mother’ s home and not her husband. 
[1] In the absence of a showing 
that a manifest injustice is possible 


if a case closed for more than 3 — 
_ years is not reopened, a petition for 


reopening will not be allowed. 43 . 


CFR 2.242(h); Estate of Sophie 


Iron Beaver Fisherman (Cheyenne 
Liwer No. 2335, Deceased) , 2 TBLA 
83, 80 L.D. 665 (1973). , 

{2] When the evidence before the 


| Examiner was uncontradicted as to’ 
the factual determination of mar- 


riage, and a request for reopening - 


exceeds by 22 years an uncontested 4 
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detern anna of heirship, the el 


reluctance to avoid disturbance of a 
factfinder’s decision takes on greater _ 
emphasis. See Estates. of ‘Teddy : 
Punlay and Haw-wau-na-ha-sun- 


ah, IA-8 (October 6, 1949, and 


April 7, 1950) in winch a penton 
to reopen on grounds a marriage 
was erroneously established was de- 
nied where the petition was not filed . 


for 35 years and the moving party 


acquiesced during this ae lod 1 inthe | 


original finding. 


Here, the petitioners submit a- 
further challenge to the standing 


order affecting this estate by alleg- 


ing that Indian-custom marriages. | 


are not recognized in Owyhee, Ne- 
vada, and that the records show no 


~. evidence of a marriage license.. 
The Board has been provided a 


copy of the pertinent sections of the 
jaw and order code followed from 
1950-53 by the Duck Valley Tribal 
Court. Section 1, Chapter 3 of this 
code, which deals with domestic re- 

lations, provides that “[a]}ll Indian 
marriages and divorces, whether 


aoweimmrnaicd in accordance with 


the State law or in accordance with 
tribal custom, shall .be recorded 


within three months atthe Western - 


Shoshone Agency.” Section 4, 
Chapter 3 directs, in pertinent part, 


that all marriages shall be on -au- 
thority of licenses and that. a cere- 


mony shall be performed, in the case 


of tribal licenses, by the Judge of 
the Shoshone-Paiute Indian. Court. 


[8] Although the marriage pro- 
_ visions of a law and order code may 
be interpr eted as recognizing. as 


- valid only marriages accomplished 


by licensing and ceremony, there is 


a strong public policy favoring 
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_ marr lage edie Pe ge a mar- : 


riage should be presumed valid un- 
less disproved. See 35 Am. Jur.. 


Marriage, Sec. 3, p. 181. This pre- 


sumption ie Been extended to mar- 
riage by Indian custom. Chancey v. 


— Whinnery, 47 Okl. 272, 147 ie 1036: 


(1915). | 
In Nevada, ae Elizabeth 
Humphrey and Johnnie Dodge: 


were domiciled, state courts since. 
1896 have upheld the validity of | 


common- -law marriages, including: 


marriages by Indian custom, even. 


where the law required certain for- 
mal preliminaries found not to be. 


complied with, on grounds that the. 


statute or law in question contained. 
no express clause of nullity. State v.. 


Zichfeld, 23 Nev. 304, 46 P. 802: 


(1896) ; Ponina v. Leland, 185 Nev.. — 


263, 454 P. 2d 16 (1969). 
It is not cousidered necessary in. 
disfavoring this petition | to deter-- 


mine srhothier® the law. and order: 
code of the Western Shoshone In-- 


dians nullifies. an otherwise tradi-. 
tional Indian- custom marriage. The 
code . would seem susceptible to: 
varying interpretations. Instead, 
the overriding consideration in the 


review of this petition centers on the 
legal and practical obstacles to dis- 


turbing an Examiner’s finding: 


rendered over 22 years ago which 
was supported by uncontradicted 
testimony. 


[4] Thus, where a , law aad order. 


code contains Tho express’ provision 


nullifying an Indian-custom mar-. 


riage and where state law affirma--.. | 


tively recognizes such marriage, an 
uncontested determination of heir-- 


ship handed down two decades AZO. 
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- avhich is uensictent ‘with: eats oe 


hot be disturbed. 


[5] Further, even if eae ‘Ss. 
were entitled to their requested re- ~ 
lief, which is unsupported by the 
record, an untimely petition can be 


denied—even for a petitioner who 
- was not given an opportunity to be 
~ heard in the original proceeding. 


_. Estate of Ke-i-ze or Julian Sand- — 
eval. (Nawajo. Allottee No. 12253, 
4 TBIA 115 82TD.402 


- Deceased), | 
1975). When applied, this strict rule 
is founded upon the two-fold con- 


Indian probate decisions of long 
standing, and, hence, the stability of 
title, 2) the doctrine that nondili- 
gent actions should not be rewarded. 

Whether the above rule presents 


additional grounds :-in this action 


for disallowing the petitioners’ re- 
quest. is contingent on whether a 
manifest injustice would be possible 
if their petition is denied. Here it 
is assertable that a manifest i injus- 
tice could be presumed if there is no 
reasonable basis for concluding that 
Johnnie Dodge was married to 
Elizabeth Humphrey. Such is clear- 
ly not the case. Moreover, an injus- 
tice might be done by permitting a 


belated. attack on the form or fact 7 
of marriage previously established, 


particularly when the feputed! hus- 
band is no longer living. 


7 NOW, THEREFORE, by virtue 
of the authority delegated to the 


Board of Indian Appeals by the 


” Secretary of the Interior, 48 CFR 
4.1, the Petition to Reopen filed by — 


Jerry Humpy and Elaine He 


I concur: 


- Browning be, and the same is here- | 
respecting valid MAES, ought — | 


by, DENIED. : 
This decision i is final for the De- 
pane | 


Wat. Put Horror, 
Adminstrative Judge. 


ALEXANDER HH. Wison, - 
Administrative J uege 
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sideration that 1) the public inter- _ 
est is served by leaving undisturbed 


Decided October 31, 1978 


Appeal by Charles T, Sink from a de- 
cision by Administrative Law Judge 
Joseph B, Kennedy declaring the ap- 
plicant’s coal mine subject to the Fed-. - 
eral Coal Mine Health and Safety Act 
of 1969 in a proceeding brought pur- 
suant to section 105(a) of the Act. 


Affirmed .in result. 


1, Federal Coal Mine Health and 
Safety Act of 1969: Generally—Fed- 
eral Coal Mine Health and Safety Act 


of 1969: Mines Subject to the Act 


In an underground coal‘ mine owned and 


' operated by two partners who are also 
the only miners in such mine, there be- 


ing no employees, such owner-operators 
and the mine are, nevertheless, subject | 


to the provisions of the Act, where the © 
coal extracted from such mine enters 


commerce by being transported inter- | 


state. : 


APPEARANCES: William Ww. Talbot tt, 
Esq., for appellant, Charles T. Sink; . 
John M. Allen, Deputy ‘Associate 
Solicitor, and Robert J. Phares, Trial 


Attorney for appellee, Mining Enforce- 


ment and Safety Administration. 


OPINION BY ADMINISTRA-— 


TIVE JUDGE SCHELLEN- 
BERG 
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INTERIOR BOARD OF MINE 
_- OPERATIONS APPEALS 


‘This appeal raises the issue of 


| shether the subject. coal mine falls 
within the scope of section 4 of the 
Federal Coal Mine Health and 


Safety Act of 1969 (the Act) and is_ 
_. thus subject to the provisions 
‘thereof. 380 U.S.C. §803 (1970). 

The Administrative Law Judge. 


(Judge) rendered his decision in 
this case on May 19, 1975, based 
upon a joint motion for summary 


- decision and waiver of an evidenti- 
ary hearing together with a written | 
stipulation of facts containing a 


statement of issues presented in ‘the 
| administrative proceeding. The 
Judge concluded that “small, 


owner-operated coal mines are coy- 


ered by and subject to the provisions 


of the Act” and that coal produced — 


by the Sink Mine is regularly sold 


_- through interstate means and enters 


the stream or flow of interstate com- 
merce within the meaning of sec- 


tions 3(b) and 4 of the Act. 30. 


U.S.C. 8§ 802(b) and 803. Where- 


upon, he declared that the Secretary 


- of the Interior acting through the 
. Mining Enforcement and Safety 

_ Administration (MESA) has. the 
power and authority under the Act 


to regulate health and safety prac- 


tices In the Sink Mine and denied 


the Application for Review without 


prejudice to the operator’s right to 


~ - challenge the validity of the section © 
i. 104(c)- notices and orders on other 


grounds in any subsequent penalty 


proceeding. In his appeal to the 
- Board, appellant Charles T, Sink 
- (Sink) argues in substance that the 
history and language of the Act = - 
_ show that Congress did not intend 
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| that an owner- eiemied coal mine 


with no employees be covered by the: 
Act. He also argues that the subject 
coal mine does not, in fact, have any 


| substantial effect on intertate com- 


merce. For reasons cited below, we 


affirm the J udge’s denial of Sink’s 


Application for Review. 


Procedural and Factual 
Background 


Oi November by 1974, James RK. 


- ‘\ilkins, a duly mithouized inspector 
of MESA, conducted an inspection’. 


of the Charles T. Sink Mine located 
near Boggs, West Virginia, and» 


owned and operated by Sink in 
partnership with his son, Bill. No 7 
other persons work in the Sink 


Mine. The parties, inter alia, stipu- 
lated to the following facts: that 
the entire production: of the Sink 
Mine from September 1973 to No- 
vember 1974 was 2,947 tons;. and 


that between June 1 and November 


4, 1974, Sink sold 738 tons or ap- 


proximately twenty-five percent — 


(25%) of the coal produced in the 
Sink Mine to Courtney Foos who 
delivered it to customers located. in _ 
the State of Pennsylvania, the total 


value of the amount shipped being | 
approximately $40,000. | 


Asa result of the November 3 5 in-- 


| spection,. the inspector issued one 


notice of violation and four orders 
of withdrawal pursuant to section 
104(c) of the Act, 30 U.S. C. § 814 


(ce) (1970). 


On December 5, 197 4. the United - 
States District Court for the © 
Southern District of West Virginia 
issued. an n injunction * enj oining the 
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forcing: said notice and orders until . 
_ such time as.an administrative de-. 

| termination of. the. issues. involved: — 
Was. made. pursuant to. the. provi- 


| sions of. the. Act.. 


| The, J udge’ s ear "was. issued. - 
: ‘on. May. 19,. 1975, and. appealed. by 
Sink on. June 9, 1975. The notice of 
ae appeal; ineluded. a request. for Tem- ; 


porary- Relief. On: June 23, 1975, the 


~ Board. dismissed the. application for - 
a temporary. . relief: as. unnecessary 
since the District Court’s Memoran- 
dum. Order ‘of December 5, 1974, 
oO chads already. enjoined. the Secretary . 
as from — enforcing. the - notice and. 

- orders until a final: administrative 
— determination: of. the issues herein ; 
- gjoee on. appeal. ae | 
Sink filed: a Tee aad 
e Baer in support of ‘his appeal on 
June 80,1975. The Mining Enforce- — 
- ment. a Safety Administration 
: (MESA) filed a eae: brief on 


| Suly: 11,1975. 
On October 6 1975, cae filed a 


- petition. for temporary. injunction : 
-. in which-he advised the Board that 
the injunction. issued. by. the U.S... 
~ District Court was vacated, by the 
U.S. Court of Appeals for. the 
eee F ourth Cirenit. on. October 1, “197 Bae 


Contentions. oO of the Parties. : - 


7 Both parties, cite section 4 of | thie: 
“Act as the provision: central to me 


_ case. Tt reads j in | pertinent part: 


MINES SUBJECT TO 0 ACT” 


: * See. 4, ‘Each’ coal mine, the ‘products 
. _ of: which enter. commerce, or the opera- a 


a8 tions: or products of which affect. com- 
BEB 159 | . 


/ CHARLES® Tp ‘SINK: i ie Pare 
= October 31, 1975 = 
oe Hi, 


_ wisions- of: this ‘Act..” 


30°U.S.C. "$808, (1970). 


+ shall. be subject oy the 1 pr0: oe 


“Sink argues In substiice 4) er 


the history. and language of the Act 
exempts: one-man, owner-oper ated 


coal mines; and 2) that his-coal mine — 


- dées not; in’ fact, fall within: the. | 
classification of a coal mine pursu- 
7 ant to. section. 4 of the Act: In sup- ; 
port of the first contention, Sink al- 


leges that. the Act’s language. con> ~ 
tains réquirements which cannot:be — 
met by an- opérator: who mines his - 


“own coal (Br. 5-8). In support: of 
the latter, Sink relies upon orton - 
oye Bloom, 373 -F. ‘Supp. 797. (W.D. 


Pa. 1973), i in which a Federal Dis- 


trict Court found that all of the coal _ 
particular — - 
” owner- operated mine: was sold ‘ex: — 
clusively within Pennsylvania, the ; 
state of the mine’s situs. That Court 
employed the test of whether the 
operator’s. coal or his: ‘operations. 
“ “affected commerce” and decided in 
the negative. “Although Sink con- 

~ cedes the fact that25 percent of his. a 
} production > was sold to a broker in 
West. Virginia who then sold it to 7 
~ Pennsylvania consumers,’ he con- 
tends that the transaction with the — - 
broker was intrastate as well as | 


produced from the ~ 


intracownty; that he had no knowl-- 


edge of the destination of this coal - 

at the time of its sale to the broker, 
, and that this small percentage did | 
_ not substantially affect commerce as 
. contemplated by section 4 of the — 
Act. His brief states / ‘in Portion! ot 

i part: | | aa 


A re of. Sink’s coal took lace. ie ee 


only. ‘intrastate. but. also: intracounty. es 


Sink plainly’ stated he’ would not. attest’ 


: to what Eas to the coal after: it: ‘ 
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. was sold by him # oe * 9 very eel per- . 
centage of thé'coal was: carried out of the 


- state by Courtney Foos. The ‘point, ‘how- 


- ever, to keep. in mind is that the. sale: to: 


Foos, as well as all other sales, were (sic) . 


intrastate as well. as intracounty. 
ae ‘Could “one say that such’ an’ intra- 
state. sale ‘by: ‘Sink to Foos,:- who admits 


in his letter he. sold to_ his. Pennsylvania | 


- customers, be considered as an intrastate 
~ sale by. Sink. nee *, (Br. 12-20. ) 


In its” reply. brief, MESA con- 
| tends. that. the. lopislative: history — 
_ does not impute a narrow applica- 


a broad. application. as: evidenced by 


the: elimination; of the ‘distinction 


between gassy. and. nongassy. mines. 
It further. contends that impossibil- 


ity. of compliance with some of the — 


Act’s provisions by the owner-miner 
does not mean that Congress did not 
intend the Act. to. apply. to.owner- 
operated .mines. Finally, it: argues 


that’, Sink’s - application: ‘of . “the 
Bloom decision, the..issue of, which 


focused. solely. on. whether. that. par- 
ticular: mine’s: products : affected 


commerce, is inapposite. as:a. coal. 
mine may fall within the purview. of | 


the: Act. if. its preducts enter. com- 
merce: :as. did ‘25. aaa. of Sink’s 
coal productions: 7 bay 


| dseue. Presented “So sine’ cee 


Wwihethes the Administrative Law 
- J udge érred :in' concluding that the 


Charles ‘T. Sink:No: 1 Mine jis sub=. | 
ject to:the provisions of the Federal: 
Coal Mine eat and er Act. 


- of 1969. ae 
ae “‘Disoivatois 


" (Addressing the Sey in n section 


4 of the Act, va, © aga each ope 
- 


erator | *  * and. “every ‘miner * 


; shall be subject to: the provisions sof : 


this, ‘heh as ‘he: Board. 1s ‘certainly 


cognizant of ‘the Apparent ‘incon- ee 


Be a al 


: plied’ ‘to a ~ coal: mine: oye ‘abd ia: 


worked by the’ same_ individual. 


Nevertheless, for’ reasons herein-— 
after cited, and as harsh as it may 
appear at. ‘times,’ we must conclude 
that Congress manifested no ‘intent 
to exclude ‘any’ ‘operating: coal mine 


from the Act solely ‘on the basis of: 


_ size or number of employees, or on 


tion of the Act’s scope, but requires - the basis ‘of having no employees. 


‘The historical - background ’ and 
the legislative history of coal miné 
health and safety laws stipport this 


View: In'1952 the ‘predecessor of the 


current’ Act, titled the Federal ‘Coal 


Mine. Safety Act, July 16, 1952 (66 — 


Stat. 692) ,. was. signed: by President 


Truman with great reluctance .as he 
— ériticized, inter. alia, the fact-that it 


exempted mines :, employing . 14 
miners or. less.? In 1966 this: excep- 
tion was explicitly deleted with the 
passage of, the Federal Coal. Mine 


Safety Act Amendments. of 1965, 


March 26, 1966 (80. Stat. 84). 2 Not 
only. are numbers 1 no longer an, index 


- to ascribing. an. exempt status. to a 
| small mine, - but also the distinction 

of. a gassy, vis-a -vis, a. nongassy 
| mine. ‘The Act purports to provide 
' the means “to improve the health — 


and safety conditions and. practices 
at all underground coal mines”? * 


2 Legislative History, Federal . ‘Coat Mine | 


Heatth and Safety y Act, House Comm, on Hdu- » 


cation and Labor, 91st ‘Cone:, 2a Sess', ‘at 5. 
(Se Rep: No. 91-411): (Comm: ‘Print, 1970). 


es (hereinafter . Leg. Hist.). _ =, 
38 Leg. Hist. at 6: ‘Addressing: this jaca ‘Sen- on ee 


ator Jennings ‘Randolph, Chairman of. the © 


Senate Committee on Public Works, spelled out 


the intent of the 1966: “Amendment as “to e@x- 


tend the. Coal Mine Safety Act provisions. to. 
- the smaller mines. ‘to protect. Ret miners.” 
(Italies added) Leg. ‘Hist. at 212. ee 
os ‘Leg. Hist. atl: Page Bnet ea aw, ORS oe 


([82-hD. | 


an i Fs 


: of Appeals | 
Circuit in. Reliable Coal Corpora : 
tion v. Me orton, 478 K 24-257 (4th 


a= aeaey as: a: oui es the 


| House Committee on Education and 
Labor. 
: ‘proposed -by: Senator 


‘Finally, the. ‘United, ‘States Court 
for. the. 


Cir. 1973), plainly stated ‘that the 


Act’s history e* ® demonstrates 
béyond any doubt: ‘that Congress : 


carefully - evaluated: the ‘issue and 


2 determined that the: gassy 7/0 nongassy 
distinction: ‘should © be eliminated | 


RK 97 


"Section: 7) (g) (2) of the Act reads: 7 | 


- Sec.:2; Congress déclares thats 
- (g) it is the purpose of this Act *-#,* 


(2) to require that. each. operator, of. a 


, coal mine ‘and every miner in such’ mine : 
. comply: with. wad [mandatory 1 health oF 


_ Safety]: standards; *,%* "> 


80 TLS.CL r 801 (go) (2). (gto). 
i ape 8(g) ofthe: Act: defines 
“tiner” as “any individial working 


ina coal mine.” 30. U. S. Cc. § 802(2) 
(197 0): ‘We find that Sink j is-an “in- 
dividual working ina coal mine”? — 


and is thus a “miner” for: purposes 


of section 3( g). As owner.of the sub= 
ject coal mine, Sink is also the “oper- = 
ator” thereof pur suant to ‘section _ 
-8(d). 80 U.S.C. §802(d) (1970). | 
The Board i is of the‘opinion that the: ” 
fact. ‘that an. ‘individual. is: both. a 


miner aiid operator « does. not exempt, 


_ thatsindividual from. the. purview of 


section 2°of the. ‘Act: Furthermioré, 


“ne section O8(b). of the. ‘Act. evidences.a. 
concern by Congress not. only for the: 


ee Hist. at 35. : ot 


0) CHARLES “Ts 
pes 31, 41975. 


_rejected, an’ amendment 
o Cooper 

7 (Ky.) » that would. have - permit. 
ted the: use of. nonpermissible : 
< equipment. in nongrassy . mines.® 
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| étie riers’ shut tok shies Monit. and. 7 


suffering *°* * to their families.” %, 
Aoonidingly,’ we conclude that the — 


‘intent of the Federal Coal’Mine 


Health. ‘and: Safety Actas mani- 


fested in the legislative history and — 
language of the Act'is to-be broadly — 

- construed to apply-its Provisions. to. 
Fourth — 


an owner- operated coal miné. a 
-Sink’s reliance: upon the: Board’s 


| dédizion in B uffalo Mining : Com- 7 
— pany, 2 TBMA: 226,°80°T.D. 630, 
1973-1974 OSHD par. 16,618 (1973) 


ais support for an: exemption for an 
owner-operator mine, “because: of 


: impossibility of. compliance with ‘all 
of the provisions’ of the Act, is mis- 


placed. Buffalo did not: inivolve an 
owner-operator: rine, did not apply 


_to exemptions ‘and. hela, ‘only ‘that 
| Cong ress dic not. intend a violation 
to be charged where compliance was 
‘ impossible due ‘to’ unavailability of | 
equipment, ‘materials OP. ee | 


bechnicians.. 
“[E] Sink’s' sadoni aiid ihiajor ar- 


-gument’ cireiinvents: the first’ and — 
primary : ‘classification: of: ‘séction” 4 


subjecting a mine to‘ the‘provisions | 
of the Act if its prodacts énter'com= 
merce. In ‘analyzing: section 4; ‘the 


‘Board..coneludes. that. Congress, 3 ain- 
_ tended ‘the: “enter: commerce?” : ‘and: 
“affect, commerce” “clauses. to be: al-. 
ter natives: either of which subjects'a: 
“mine. to, the. provisions of ‘the Act. 


Sink in this: respect bases his argu-’ 
ment. for. exempt : status. solely. on 


the Bloom, decision, ‘discussing’ * ‘at 
some length: reasons why: the. coal ss 
produced, from. his: mine does. not 


substantially affect commercé, Hav- 


ing carefully read Sink’s brief, the 
Board finds that he has not demon- 


; eo aie in any y meaningful y way 7 that” 


coal. produced from his mine did 
not. enter: commerce and that. the 


| facts are. ns ae contrary. The in- 


apis rae as “Bloor decision, the 


facts. of. which: ‘clearly: evidenced — 
coal. sold. and- consumed: totally.. in: 


trastate;. thus limiting. thé issue: to 


whether that. mine’s. product. or Op- 
eration affected commerce. We note _ 
that the. matter of determining if:a — 
mine’s coal. or. operation substan: ” 
takes — 
into- consideration. many variables, 
- whereas determining if. a mine’s 
coal enters-commerce is resolved. by 
the single proof of its entry. The 
Board notes the parties’ stipulation. 
that between September 1973, and. 


. . tially. affects commerce» 


November 1974, approximately. 25 
percent of Sink’s. coal. was sold. to 


Courtney Foos who then sold it to. 
_ Pennsylvania customers. The Foos’. 
transaction. accounted. for: $40, 000.0f 
; income realized . between 
~ those months. The fact that. title to 
the coal passed to. Foos before the 
coal crossed the West’ Virginia state © 
line did. not make Sink’s operation — 
any. less. a. part.of interstate com-. 


merce.® His, production | of coal a 
——_——~ Le CONCUR? 
6In NLRB v. Painblatt, 306 U.S. 601, 602— 7 
603 (1939),.the: Supreme. Court held that trans-. 
portation across state. lines is commerce re-- 


: Chaat Adminitrative. J rue. | 


gardless of whether title to ‘the merchandise | 


~ Sink’s 


passes before or after such. transportation. : 


Tt: also. appears the. Supreme Court has: ‘put: Ee | 
to rest the issue of whether: there must be cir- 
cumstances « ‘demonstrating with | certainty an... 


out-of-state destination . of goods” in. order: to 
constitute’ a. sale jn interstate : ‘ecommerce, In 


pelts Ve Hussey, 368°. US. 297, 298-299. e 
868 U.S.. 1005 | (1962), it ae 
was held that Congress could: ‘provide for in- - 
spection of tobacco prior to auction sales even : 


(1961), ren. den., 


though it. ‘is not known at the moment of sale 


whether. itis. destined” for. Anterstate. or. A 


- state commerce. . BR EE id Se ly Cae 
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“Which | later entered interstate com- + 

merce: represented: ‘one: part of: the ; a 
Mainstream: of: economic activity. 
- leading to ‘the’ coal’s ‘out-of-state 
- Sale. In summary, based upon the — 
foregoing ‘facts, the Board - finds 
that Sink’s No. 1 Mine’ did produiée | 
E coal that entered the stream of com: 
- merce, and, accordingly, is ‘subject oh 
| to the provisions. of. the ‘Act. ae 


“The Board sees no reason. ‘to° un~ 


| ‘deriake’ a hearing of Sink’ S pending 
motion for. temporary. relief, since. 
we are making. a final: decision of 
this proceeding on its merits before a 


such. motion, as.a practical tater, - 
could be properly: determined. 


ORDER. 


WHEREFORE, uadlae to tha. 
authority delegated to the Board by * 
the Secretary of the Interior. (48-0. 
CFR. 41(4)), IT IS: HEREBY 
ORDERED that’ the Application ao 
for Temporary Relief ISDENIED, - 


and that the J udge’s decision. mS | 


AFFIRMED. | 


- Howarp. J. Souizanmei, Jt Pas ; 
| Administrative J udge. | 


> Davi Deke 





| : 7. Like ite purpose of. the Federal Coal Mine 


Health and: Safety: Act, the. primary “objective 


of the Fair Labor Standards Act articulated 
-in.U.8. ¥. Darby; 812 U.S8.°100 (1941) aimed: 

to establish ‘minimum standards. insuring the -. 
health and safety: of. employees, and. the intro- 
duction of ‘their. product. into interstate ‘com: 


merce was the means. by. which -Congress. as: 


_serted its regulatory power - over: their. em 
ployer? Pobre yy 
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: Judgments entered sera inet allottees of 


Se ESTATE OF 


“PHILLIP : 


TOOISGAH: ~~ | a | 


Ouembcr 18, 1975 © 


an ESTATE. OF ‘PHILLIP. ‘TOOISGAH 
“a. TBIA 189 
| Decided wv ovember a 1995 


- Appeal. from. an administeotive ‘ag 
: a judge: s. order: denying. petition for 


~yehearing and” from order molitying 


decision. ° 
- Affirmed in part; vacated. in nat ; 
. and remanded. . eae ot 


ys Indian Probate: Mansige: Proof - 


of ‘“Marriage—328. 6. 


AS between. two alleged common- aw mar- 
“oq tha ges; the: law. favors the most recent in 
time over a relationship between: two who | 


‘for mer ly were married. 


-2,- Indian: Probate: 


‘ Yestricted land aré voidable. 


eds 3. Indian. Probate: 
pa Genéyally—415. 0° 
Despite strict laws prohibiting the alien- 


ation and encumbrance of restricted land, 
the Seer etar y has’ authority to approve 


‘Trust ae 


- an agreement made by an allottee for the © 


disposition. of ‘oil income from restricted 
. pr operty., 


7 “APPEARANCES: “Houston ‘Bus* Hill. 


; for appellants; ‘Red Ivy for appellee 
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“7 N TERI OR B OARD or 
vd NDI AN. APPEALS. 


“A ‘patition. for Penne. in ‘the 
"Estate of Phillip Tooisg gah, Ft. Sill 


Apache and Apache Unallottee, 


Trust. Poopety | 


brought _ velian Tooiseah, ‘ieee _ 
spouse of the: decedent, cand J ona= 


than Tooisgah, decedent’s son; was 
denied: by order. of the Administr a- 
tive Law: Judge,: John F:-CGurran, 


on January. 3,:1975. On: the same 
date, Judge. ‘Cutran centered: an 
-_order.modifying. his July. 19, 1974, 
Velma ioe 


decision: ..by , disallowing . | 
Tooisgah any. distribution rights in 


the-estate of the decedent: An ap- 
peal of these orders was timely filed. 
on March 21,1975. The issues have. 
been briefed by the parties-and the 
extensive record on-appeal has been . — 


carefully reviewed by the Board. 


For the reasons. set forth in. this 
opinion, 


- Judge Curran’s -order - 
denying appellants a rehearing in. 
this matter shall be affirmed as to — 


the determination. of the decedent’s 
legal widow; the order granting the 


appellee, Clara Walker Tooisgah, — 
her requested. relief from a petition 


for rehearing is vacated and the . 
cause: pornaicied. 


The Administr: ore cae J nage 
entered a. Memorandum *. ‘Deeision’ 


and. Order Determining: Heirs: on 


July 19, 1974, as modified Janu- — 
ary 3, 1975,4n which Clara Walker 


| Tooisgah, a/k/a Clara. Walker, was 
adjudged the surviving wife: of the. 


decedent: and,. accor ne to. Okla- 


~ homa law, entitled to a- one-half “2 
— interest in the probated estate, the — 


other. one- -half. to be- tuiieriead: by 


_ Jonathan Tooisgah, the decedent’s’ 


only son. The evidence which led to 


this -determination” was ‘adduced - 
‘from, an. original pnd two. supple- 


82 LD. No: 11° 


«BAD 
mental cre indi from feats 
mony: incorporated from probate 
proceedings conducted , in. state 
court.* | 


> Specific isaiadieay. disposi- 
tive of this appeal include the fol- 


DECISIONS 


_ lowing: that Phillip Tooisgah, who 
- died intestate on February 10, 197%1,.. 


was survived by a common-law wife 
-named Clara Walker Tooisgah, ap- 


- pellee,? in addition to one son, John- 
‘that - 
was — 
formerly married.to Phillip Toois- 


athan’ Tooisgah, 
Velma. Tooisgah;, 


‘appellant; 
appellant: 


gah, first by common-law and then 


by civil ceremony on’ September 2p: 


1940, but-that this: marriage was 
tetminated: by a: valid: divorce’ db- 
tained 1 in state court on- September 


19, 1969; that irrespective. of: ‘evi 
ieee thet: Phillip and’ Velma co- 


habited together: subsequent to 
their clivor ce, neither a comiion-law 
marriage nor a reinstatement : of 


their frst mariage occurred; that | 


irrespective of evidence that Phillip 


and Clara cohabited: together’ and. 


otherwise projected themselves as 


husband and wife within six months 


from the date of the ‘decedent’s di- 
vorece from Velma, their common- 


law relationship continued: ‘after. 
such period : and ‘until Phillip’s 


death in 1971, thereby satisfying le- 
| gal requir ements to eUPE ete a com- 


1 The. district coat siaise. of: Caddo Sonat . 
determined that Clara. Walker . 


| Oklahoma, 
“Yooisgaly was. the surviving: widow of: the 
decedent in a finding made May 29. DTA. 
2 The ‘vecord shows Phillip and ‘Clara were 
| married ‘in a. civil’ ‘ceremony as early ‘as 1940 
~. or, 1941 but that: this. marriage-.was.annulled 
‘thesame year. 0 

a’ Appellants contend ” the. Administrative 
Law Judge erred “in his conelusion that 
Phillip. had the‘legal capacity to enter into a 
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mon-law . marri jage;° that Clara 
Walker Tooisgah was not the com- 
mon-law wife o Jess Copley atthe | 
time of her relationship with the 


decedent and. therefore | possessed 
full capacity to marry. | 


“Without the benefit: of personal | 
observation of the more than 20 wit- 
nessés: who. testified. in‘ this: matter, 


a factor which influenced the Ad- : 


ministrative Law J udge in favor of . 
the appellee (Memorandum Op., p- 

3), the transcript: of proceedings 
persuasively conveys that -Phillip 
Tooisgah and Clara Walker estab- 


lished 2 valid common- -law. marriage 
which remained in effect until Phil: 


lip’s death. The evidence shows, 


inter: aha; that Phillip’ gave Clara 


an engagement and “wedding ring 


following: his. cuvorce from. ‘Velma 


(Tr. 27, 63). ‘The decedent opened. a 


charge. account, for Clara as his wife 


(Tr. 114). Phillip and Clara bor- 


rowed money from the bank as hus- 


band and: wife and jointly signed 


notes of indebtedness (Tr. 36). A 


motor vehicle: title was held in their’ 
joint names: (Tr.:93):, The’ decedeitt. 
intreduced Clara to people as his. 
wife (Tr.. 26, 82,.42).-The decedent | 


and Clara. tpaveled.. extensively to- 


gether, reg istering i in motels as hus- 
band and wife and visiting relatives - 


common-law marriage during the six-month 
period after the divorce’. (Item 8, Appellants’ ~ 
Grounds. for Appeal and Brief in Support of 
The Administrative. Law 
Judge aid not ‘so rule.” To the contrary, Judge 
Curran’s opinion. states at page 3: : 

“Title 12, Section 1280, Oklahoma. Stat- 
utes, 1971, provides. that it: shall _be unlawful . 
for | a party to a divorce action to. marry an- — 
other. person: within a period. of six: months — 
from the date of the divorce decree. Thus, the 
eritry into the common-law ‘relationship’ int 
Inediately after the divorce was unlawful.” 
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‘as ‘hasbada and ee (Tr. 64, 110). 
Phillip and Clara lived’ hopelnor 


fron: September 1969, until the de-— 


- cedent’s death, February 10,1971 
(Tr. 10). Throughout the above pe- 


riod, Phillip.and Clara were com- - 
monly known ,to: be husband and. 


wife in the community at large ae 
81, 36, 42, 50, 114).*... 


ue Th contrast, an unconvincing sce- 


| wae was presented by the appel- 


lants that Velma and Phillip Toois-_ 
_gah-had disavowed the divorce de-. 


creed by a state court in 1969 and 


that they had lived as man and wife 
~ until Phillip’s death. However, the - 


overwhelming evidence that Clara 


W: ‘alker, not Velma,’ was publicly 


-seén: with: Phillip. Tooisgah . from 
September 1969, 
1971, among the other compelling 
indicia of a marital relationship 


between Clara and the cdlecedent pre- 


: viously noted, casts too strong’ a 
doubt on the’ credibility of the ap- 
pellauts’ claim that Velma stayed 
married: to Phillip. after 1969, or 


| that, in the alternative, Phillip had | 


no wife at the time of his death. » 
el Appellants press a claim that 


7 the law: favors a finding of a com- 


mon-law marriage “between ‘per- 


sons who were previously married 


to. each other, then were divorced, 


and then » ‘began. living togetlier . 
again” (Brief. in Support. of Ap- 


peal, p. 2). ‘An Oklahoma Supreme 
Court case, Thomas v. James, 69 
Okla. 285, 171 Pp 855 


Clara as the surviving -widow.and ‘that it is 
she who made Beransciieyts for the dece- 
dent's funeral. 


until ‘February . 


(1918), rely- 


“In nddition, he: record. ee the Certifi- 
—eate of Death’ for Phillip: Tooisgah identifies . 


BB 


ing in ae on - Cis Vv. ae. 24. 


“Okla. 455,103 P. 598 (1909), is cited 
in support: of this rule.. No such 
finding can be: presumed, however, . 
in the face of a more recent comi- 


mon-law marriage and any such 


evidence necessarily contradicts a. — 


former spouse’s claim of reconcilia= 


. tion. See Hii. v. Shreve, 448 P..2d. 
848 (1968), where. the: court: dis- - 
cusses the presumption. favoring 


validity of.the last. marriage, in- ~ 
cluding marriage by: common. law, . 
and places the burden of showing — 


first. marriage validity. upon the 
feb PEIN of. 
party asserting 


same. Further, - 
where validity of the first marriage 


is establislied,. the: HZ. ‘decision, | 
which ‘has not:been.overruled, sup- 


por ts.a preswmption:that.such mar- | 
riage. was. dissolved by. divorce, or» 
death and “casts the ons of adduc- 
ing contrary. evidence. upon .the 


party attacking the last marriage” ~ 


448 P. 2d at 851. Hill. v. Shreve, 
SUpTa, also observes that the “rigor: 


- olsiess’ of the court’s early decision 


in ‘Olark: V. Barneys supra (denying 


_ existence of-a common-law: relation- 


ship. commenced ..when one of the 
parties © -deserted:.a: living’. spouse) — 


“has: since - been mollified by later 
decisions in 
changed times,” at 850:' See also, 


‘more’ “modern -and - 


Marcum. v. Zaring; 406 P.: 24.970 


(1965), McVey. v. Chester, 288 P.2d — 
F400. (1955) ; Scott. Ve Scott, : 208 - | 
Okla. 60, 218° P., 2d” 373 (1950).3 
Templeton. Vv. Jones; 127 Okla. ‘Ay | 


259 P.,.548 | (1997), ; rs 
~ Another challerige- mande to’ ‘the 


| determination that. Clara. Walker * 
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is. the surviving widow of the ee 
dent stems froin claim that Clara 
assumed a. -common- law. marriage 


with a man named Jess Copley, now 


_ deceased, beginning: in the. 1950’s, 


-and that she Cheratore lacked capac-- ~ 


se to become married to’ Phillip 
_ Tooisgah ae in ee of: Ap- 
peal, p.Ll).- 

» Conflicting: testimony was intro: 
es ‘on the: above’ pointy. appel- 


| ants placing: great weight on. evi-- 
‘dence that the appellee. once went 


iby the. name. of Clara Walker 
‘Copley. >On the basis ‘of the legal 
authority already. cited, -if.a com- 
mon-law marriage. was established 
between Jess. Copley and Clara 
Walker in the 1950’s, which neither 


_ the Administrative Ca Judge nor. 
this Board perceives from the evi- - 


ce presented,® the party’ assert- 
ing. the validity of this “first mar- 
‘Tiage” must also:overcome the pre- 
sumption that such marriage was 
dissolved by divorce or death: The 
appellants failed to successfully 
rebut this latter presumption” by 
MieprOving, divorce. 

Appellants further contend that 
a common-law marriage could not 
have been. éousimimnted by the de- 
--eedent with Clara because of an-in- 
ae “guificient sowing of “exclusiveness 


8 The record: does: not show that Clara { used 
the: name Copley. after 1969. 

-“ Appellants. object. to. ie, Administrative 
Law ‘Judge's. ruling whieh: allowed’ into evi- 
_ dence a purported affidavit from: Jess: Copley 
. stating - that . Clara . Walker. was. never his 
wife. Regardless of the admissibility ‘faétor 
that.the. declarant -was not-available for. the 
hearing, it does not appear that. Judge: Cur- 
Tan relied, or needed to rely, on the purported 
Copley, affidavit in reaching his. decision :that 


Clara. possessed. egal, cepeclty te maa 


Phillip pone: 


OF: ‘THE DEPARTMENT. 


OF THE INTERIOR [82 LD, 


ee cohabitation” (Brief j in Support | 


of Appeal, p. 13). Borrowing out of 


context from Clara’s testimony, the 

appellants’ brief portrays. ‘that — 
Clara admitted: to “meretricious 
practices of the decedent during the 


course oftheir -relationship...In its 


entirety, however, ‘the record | dis- | 
closes that Phillip and: Clara were 


constant companions’ as husband 
and wife following the décedent’s 
divoree from Velma, but for an ‘oc- 


casional no-show on Phillip’s oo 
attributable to drinking (Tr. Shy 


Review 0 of Order Mu edifying 


. Decision 


On J anuary 3, 1976, the Adminis. 
trative Law J udge entered an order 
modifying his decision of July 19, 
1974, regarding the provision of the | 
1969 divorce decree between Velma 
and Phillip Tooisgah ._ _which | 


awarded Velma for the term. ‘of. her | 


natural life one- -sixth. of the gross 
income received . from oil ‘and gas 
production from lands held in trust 
for Phillip by. the United States. 
The Administrative Law Judge’s 
July 19, 1974, order authorized the 
continued payment of proceeds to 
Velma from the mineral interests in 
question in ‘accordance... -with | the 
state divorce decree. In response to a 
petition, for rehearing submitted in ; 
behalf of. Clara ¥ Walker. Tooisgah 
concerning this, determination, the 


Administrative _ Law Judge on 


Ji anuary 3, 197 5, reversed his prior 
order of J uly 19, ‘1974, by. striking : 
Velma’s name.as a “distributee. This 7 
was done on the basis that the decree 
of divorce was not enforceable 


ea 


sige tr ust proper vy. of. <i de- 3 
—cedent.’ Appellants object to the re- 


vised ruling as part of their appeal. 


[2] Judgments entered. against . 


allottees of restricted land are void- 
able,.as recognized by the Supreme 


Court. in the landmark. Oklahoma 


ease, Mullen -v.  Sitmons, 234 US. 


192. (4914). Here, however, the ape. 
pellants contend that the Secretary |. 


of the Interior consented to the pay- 
ment: of funds‘ derived from .trust 
property ‘pursuant to, a- divorce 
‘settlement and that federal law pro- 
vides the Secretary, or his. duly au- 
thorized. repr Soon with au- 
thority to. so act.- ae 


As’ it stands, there is insufficient 
evidence in the record to permit a 


determination ..as..to whether ap- 


proval was given by an authorized 


representative: of the Secretary to 
—action-taken-in-the divorce decree 
affecting . trust. property of the 


United States. The fact that peri- 


odic payments from oil and gas 
production were made by Phillip 


to Velma until his death in 197 Lis a 


basis for speculating that govern- 
mental approval for such ‘payments 
- might have taken place. 

TB] Despite the strict terms of 
the General Allotment Act of 
_ February 8, 1887 (24 Stat. 388), as 


amended, 25 TS.C. § 854 (1970), 4 


7 As to the scope of the term “restricted” | 


‘or “trust” property,.it has been held that. an 
TIndian’s assignment of proceeds from a min- 


“eral lease of. restricted land is. void as con- 


_ stituting an assignment of part of his in- 
‘alienable reversion. United States v. Moor es 

 - 284 F. 86 (8th Cir. 1922), . 

 §25 U.S.C. § 3854 reads: 

. “No lands acquired under the provisions of 
sections. 381-334 of this title ‘shall, in any 
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1934. (Q5- 


e. Rdbe. 


it is ers fae end: Sootetary.- | 
of the Tnterior has authority to ap- .. 
prove an agreement: made by an al~ © 
lottee for the disposition’ of oil «. 
‘income from restricted lands. 7 doll 
ve Taunal, 398 F.2d 795 (10th Cir, ~ 
1968). See also 25 U.S.C. § 483. ae 
(1970), enacted May 14, 1948, which. 
authorizes the Secretary or ins rep- 
resentative to approve conveyances 
of restricted land: held by individ- 
ual Indians under the provisions of _ 


the Indian Reorganization ‘Actiof 
USC. “$461 et. seq. 


(1970)) and the Oklahoma: Indian 
‘Welfare Act: Cua XU. = C, ak 301 et | 
“eg. (1970). 5 

In Udall v- Tiina supra; it +a 2 
deemed an abdication of the Secte- _ 


tary’s responsibility for the Depart- 


ment.of the Interior to fail to give - 
any consideration to the meritsof a 
family settlement contract concern- 
ing the assignment. of oil income —- - 
oon restricted lands. 


was remanded.for a hearing to con- . 
sider the appropriateness of con- 
tract approval in recognition of the. 


fact. that the Secretary had the au- - 


thority and opportantyy: to approve 


E the contract. 


~ On the basis of the authorities 


referred to, the Board concludes | 


that the January 3, ‘1975, Order 


Modifying Decision on Petition of | 
Clara Walker Tooisgah ‘should be 
vacated and the cause remanded for 
further proceedings. The task onre- 


mand isk be to neacioae whether 


ev ent, Recon liable to re satisfaction of 
any debt coutracted prior to the issuing of the 


- final patent in fee therefor.” 


The. ‘matter | 


546 


| “necessary” Secretar a oy was = 
: “obtained 1 in the payment of oil and 


seas proceeds to.Velma by Phillip 
‘pursuant to-the terms of their. di- 


 -vorce. This requested. finding. will 


dictate whether ‘Velma should be 


reinstated as a ‘distributee in the | 


estate of the decedent. If approval 
prior to the entry of the divorce 


decree is not found, the Administra- 


_ tive Law Judge should nevertheless 
determine whether effective sub- 


sequent approval was.obtained from _ 
an authorized representative of the 


Secretary, or, in the alternative, if 


_ there. are compelling. grounds: for~ 


approval. now.® A finding in favor 
‘of the appellant on this issue :will 
also require an appropriate revised 
order on remand: ‘concerning’ .at- 
tor ney Tees for :: ‘Velma Tooisgal's 
counsel. . 

“NOW, THEREF ORE, by ni 

“of the authority delegated to the 
- Board of Indian. ‘Appeals. by ‘the 
_. Secretary of the Interior, 43 CFR 
4.1, the Order. Denying. Petition 


fon Rehearing. Of 2 J onathan Morris | 
‘Tooisgah : and Velina. Tooisgah:is- - 


sued January 38,1975, by John F. 


Curran, Administrative Law Judge, 


be and the same is hereby. .AF- 
FIRMED as to the determination 


_ of the decedent’s legal widow. Such © 
. decision i is final for the Department. 


ITIS HEREBY F URTHER DE- 


Ba — CIDED that the Order. Modifying 


* i ? The :-Tenth. - Cireuit: stated: in: Udaill., vy. 
7 Taunah,, supra, , at T97: 


a ek ePhere ds: no ‘question ‘but ‘that: in- 
-cluded ' ‘within. the Secretary’ Ss: authority: and 
; control of restricted allotted lands is the 

‘power to have approved the contract even 
though . presented: to, him after. the death. of 
_the: allottee.. See payne Y, muaere 184:U.58. 
. 169 [ (1902) 1.” Ba oa biol YE acti goat 


‘DECISIONS OF . ‘THE, DEPARTMENT. OF THE INTERIOR 


| Tooisgah | 


; [82 LD. 


Dees on Petition of Clara Wal- 
ker Tooisgah, issued January. 3, 


| 1975, and incorporated by reference — 


in the Order Denying Petition for 
Rehearing of. Jonathan Morris 
) and Velma ‘Tooisgah, 
above, be and’the same is hereby 
VACATED and the cause RE-~ 
MANDED for further proceedings. 


ON REMAND), the Administrative 
Law Judge shall determine if the 


terms of.the 1969 divorce decree be- 


tween Velma and Phillip Tooisgah 


are enforceable against trust prop- 


erty of the desoderit on account of 
approval. by the: Secretary of the 
Tuterior; in which case an: appropri- 
ate order revising the distribution 


of the decedent’s estate shall be en-’ 
tered as well as an order allowing 


commensurate attorney . fees for 
¥ on Tooisgah’ S counsel, © 


beer 


‘Mitoreur de ices 
| Adnunistrative J uilge. 


ia CONCUR: 


ALEXANDER HL. “WILSON, - 
| Administrative J udge. 


. ‘UNITED STATES 7 
JOHN J. CASEY 


221 IBLA 358 


Decided November Uy 1996 


. Appeal -froit decision of ‘Administia- : 
tive Law J udge: Graydon Holt. finding 
appellee’ s cattle in trespass. and — 
‘ing fine. Calif. a—73-1 bls 


Set aside and. semainded:” 


| UNITED 


STATES: v. ‘JOHN J. GASEY.. 0.) 


BAT 


November 1h, 1975 


4. ‘Aaanininteative Precaiares “Manda 


istrative Pr ocedure: Act—Administr an 
tive ‘Procedure: Decisions—Grazing | 


Permits and Licenses : | Trespass” 


A cattle tr espass decision rendered ie an 


‘administrative. law. judge may . be. set 
“gSidle | and: remanded where | the decision 
“does not: include ‘a’ “statement. of findings 
and conclusions, and the reasons-or basis 


_ therefor, on all material issues of fact, 
law or diseretion as required for initial . 
| decisions under 5 U-S. C.. $557 (1970) and 


43 CFR 4475. —— a 
Qi Administrative: Peoceanies , Deci-. 
e -sions—Grazing- : Permits” and Li- 4 


CEHSES : Trespass—Intervention. - 


Where a. grazing. district cattle. trespass 7 
we: complaint: refers to previous. .trespasses 
by. the, base property owner, he ig served: 


with the complaint, andthe record iudi- 


. cates he intervened att the hearing thereon ° 


‘but the decision issued makes:no, mention 
eet the decision appealed . from 


may. be set:,aside and remanded. ae 


clarifica tion... 


"APPEARANCES: Burton I ‘Stanley, 


Ese., Solicitor’ Ss Office, Department . 
of. ‘the Interior, ‘Sacramento, | Cali- 
fornia, for appellant; Ralph Mw 


Tucker, Esq. ‘Reno, Nevada, for ap- 
Bee 


| OPINION BY 
abun ISTRA rave 
_ JUDGE GOSS 


INTERIOR BOARD OF 
LAND APPEALS 


The. ae ‘of. Taide ‘Menage. 


fac (BLM). appeals from the Jan- 


uary 7.1974, Administrative Law 
Judge decision. which. found ap- 


pellee’s:..cattle. to have been in 


repeated es aa iaesced dam- : 


ages of $6. per AUM of forage con- 


‘sumed: with, total damages $120. | 
The . United: States appeals. only 


with respect to the leniency of the 


penalty, contending that grazing 
- privileges owned or controlled by 
‘appellee should be severely reduced _ | 


or eliminated.. Departmental reou- 
lations provide that grazing priv-_ 
ileges in a district. may be reduced. 
or laninated for trespasses which 


are willful, grossly negligent, or re- . 


peated. 48 CFR 9239. 3-2(e). 
‘The proceedings . were initiated — 
by the California State Director of. 


the Bureau who issued orders to _ 
show cause why ‘appellee’s. grazing 


privileges should not be reduced or 


revoked due to alleged trespasses by 
cattle owned by appellee. The show 


cause orders. alleged: violations - In 


. February, March, a uly and August 


of 1973; A. hearing was ‘held begin-_ 
ning: November: 2, 1973, in nae : 
Nevada. | | 

~The first. series of ene ‘are: 


alleged: to: have occurred. for the. 
“most: part in an area known as the ~ 


Rush’ Creek field, in: 'T, 81 N.; 
17 and 18 E., 


dian, 


‘Rs. 
Mount Diablo: Meri: 
‘Lassen County, California, 


and Washos County, Nevada. They - - 
are alleged ‘to. have occurred’ ‘be-- 
and 28 


tween February 18, 197 3, 
March, 8, 19738 | ee 
The: séeond: series ‘of trespasses | is 
alleged to have occurred between 
July 2, 197 3s. and. August 8, 1978, | 
primarily in an area known. as 
Smoke Oreek, T. 32 N., Rs. i 18 E., | 


M. D. M., Lassen, and Washoe Coun | 
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- ties. ‘Other trespasses at this fae 


allegedly occurred in an area be-— 


tween the Painter Ranch “and the 
Dodge Ranch, T..34 N., Rs. 16, 17, 
|—6d18 . M.D. M., Lassen and mae 
; Counties: | 


The Adware am J udge | 
was in the process of retiring. and 


his decision is quite brief. The rele- 
. vant. portion is as follows: 7 


oR ae “At the conclusion of the hearing 
a ruling: was made that the Respondent 
- had-in fact been in trespass. to. the ex- 
— tent.of 20.AUMs and that he had been 
in trespass repeatedly: over 1 period of 
years in California, ‘Nevada, and Mon- 
tana. The Respondent established that in 


this case there had been mudeaane,¢ cir- 


cumstances in part. 


- Accordingly, the Respondent. WAS as- 
| sessed $120 computed at the rate: of $6. 
; for 20 AUMs, 


mee 


Though a ereat oa of fie es 
ing. was. devoted. to whether the 
| Casey cattle were in trespass, neither 
appellant nor appellee takes issue 


with Judge. Holt’s findings as to 
the unspecified trespasses. Appel-. 
lant BLM argues-that because of | 


_appellee’s. repeated trespasses, the 
penalty in this case should be much 
more severe. Appellee contends that 
Judge Holt’s decision is correct as 
to the severity of the penalty, and 


also argues that because of pro- . 


cedural defects: (a) this Board may 
not review the case, and (b) no fur- 
ther penalty may be imposed even 
if it be found justified. He has 


moved for. dismissal of the appeal. | 


[1] As’ to the Board’s jurisdic- 


‘tion to review, 43 CFR 9239. eo) i 


provides: — i 
Appeals. Appeal from the decision of 


the administrative law judge to the 


DECISIONS: OF THE DEPARTMENT. OF THE 


INTERIOR 182 Lp. 


| “Board of Land : Aeneas of any matter 


under this § 9239.3-2, shall be made in’ 
accordance with § 4.470. and Department 


; Hearings and. Appeals Procedures con 


tained in Part 4 of this title.. 
‘Section 4476 provides: 


Any party affected by. the aaniniate: 
tive law judge's - decision, including the. 
State Director, : has the right: to: appeal: 
to the Board of Land: Appeals, in accord-° 
ance with the procedures: and rules set. 
forth in this Part 4. 


The brief record herein cae not 


show compliance with the law or. 
regulations. Departmental regula- 


tion 43 (CFR 4.4% FES) Doe in 
Pent So fesae 2 4 33a. 
-* # ® At the conclusion. of the testi, 


mony: the parties at. the dearing’ ‘shaw’ per 
given : a. reasonable. opportunity, 2On-. 


sidering the number and complexity of 


the-issues and the. amount of testimony,’ 
to submit to the administrative law judge 


- proposed findings of fact and conclusions 


of law, and reasons in. support thereof, 
or to stipulate to a waiver of such ‘nds 


‘ings ane conclusions. (Italics added. ) 


There’ is no indication the parties 
were given such opportunity, nor 1s 
there a stipulation % to a waiver. 
From.the decision quoted, supra, 

it is not possible to determine which 
of the alleged trespasses occurred, 
nor otherwise to determine the basis. 
for the $120 penalty. Almost 20 per- 


cent of the trespasses charged were 


apparently found not to have. oc- 
curred at all, but these trespasses 
were not specified. While the J udge | 
found some mitigating” circum... 
stances, these were not identified. 


Nor was there any identification of — 


the circumstances: which — were 


‘found to have. occurred and-not held 


to be. mitigated: ‘The Administra. 6. 


ce UNITED STATES. v. JOHN J. 


CASEY AQ © 


November ay ¢ 975 


tive Piocadaré ‘Act, 5 ae 8. G. § 57 | 


et 0), requires in part: 


€e).. Before a Second ade initial, oY. » 


‘tentative decision, .or. a decision on 
agency: review of the. decision ot sub- 


ordinate employees, the parties. are en- 
titled to a reasonable opportunity to sub-. 


mit: for ‘the. consideration of the em- 
_ployees participating in the decisions— 

_ (1) ‘proposed findings and conclusions ; 
or | ee eS 


ommended decisions of subordinate em- 
ployees or to tentative agency decisions ; : 
‘and = — 


(3) suppor ting reasons for the excep-. 
‘tions or proposed findings or conclusions. | 


The record shall show the ruling on each 
_. finding, conclusion, or exception pre- 


“«* sented, All decisions, including initial, 


recommended, and tentative decisions, 
are a part of the record and shall include 
a statement of— : 

-(A) findings and conclusions, and the 
‘reasons or basis. therefor, on .all the 
qnaterial issues of fact, law, or, ‘discre- 
tion presented..on. the record ; ;.and 

(B) the appropriate rule, order, gane- 
tion, relief, or denial thereof, oe 
added. ] “ 


_ Further, 43 CFR 4 AT ‘requires 


that the J udge 


G1 Se * render a iets upon all mate 
rial issues of Zack and law. presented. on 
the--reeord. * *.% The reasons. for ‘the 
findings, ee decisions made 
shall be stated, and.along with ‘the find- 
ings, conclusions, and: decision, shall. be- 
come a. part. of the record’ in any fur- 
ther appeal. eae | 


Such laws and’ Grind are: an integral 
part of the. administrative. ‘process. 


In- Panama Refining Co. v. _— | 


298" US. 388, 439. (1935), 
“ Sipreme Coiirt stated : | 


a * As the Court said in “Wichita 
Railroad & Light Co, vy. Public Utilities. 


-Ssuch. an. . 
legislature, to prevent its:being'a pure 


ae Sets tions to the decisions or rec- 


_ ities Commission, 3 
(1963). ‘The reasoning. set forth at 


Ty ereating : 
administrative agency the - 


Comm’ tt, 260 US. 48, 59: 


delegation of legislative power, must en- 


join upon ‘it a certain course-of procedure 
‘and: certain rules of decision in the. per-. 
formance of its function. It is a whole. 
‘some and necessary principle that such 
- an ageney must. pursue ‘the procedure ian 
and rules enjoined and show a substan-. — 
tial compliance therewith to give valid- 

ity to its action. ‘When, therefore; such _ 


au administrative agency is required as © 
a condition precedent to an order, to 


make a finding of facts, the validity of _ 


the order must rest upon the needed 
finding. If it is lacking, the order is-in- | 
effective. Be ae ae : 
~The ‘courts © ed 
stressed the importance of findings 
and conclusions if the agency is to” 


be upheld on judicial review. - 


USV Pharmaceutical Corp. 
Secretary of HEW, 466 F. 2d 458, | 
462. (D.C. Cir. 1972), the Circuit 
Court explained the reason for the 
rule: oe 


x & % As we have frequently empha: . 


-gized, findings of fact are not mere proce- 
-dural-niceties; they are essential’to the | 
effective review of administrative. deci- 


sions.. ‘Without, findings. of fact a review- . 


ing court is unable to. -deterniine whether _ 
the decision reached by an administrative 
“agency follows as a. matter of law from 


the facts stated as its basis, and whether 


the facts so found have any. ‘Substantial | 
support in the evidence. a - ede 


The reasons why findings are im- 


portant toa reviewing court are dis- 


cussed in more detail in 4) alifornia : 
Motor Transport Co. Vv. Public Util- 
37 9 P. Od 824 


327 Is equally important to a revlew- : 


ing ae “judicial. board, and to the 


erie . 


550. 


: parties i in a | proceeding before such 


_ a board > 


Such audits send ar ratOnAl basis for 


judicial review. (See 2 Davis, Adminis- 
trative Law Treatise. (1958). §16.05:) 
The more: general | the. findings, the more 


difficult it is for the reviewing court. to . 
ascertain the. principles relied upon: by: 


the administrative agency. Even when the 
scope--of . review ‘is limited, as: in. this 
ease; * * .*. findings..on material issues 
enable the reviewing: court to determine 
whether. the commission has. acted ar- 
bitrarily. * * * The ultimate finding of 
public. convenience. aud necessity:is so 
general. that. without more, a reviewing 


court. can. oly, guess. at how it ‘was : 


reached. * : 

_ Since ae on material issues in- 
‘dicate the basis for the decision the ‘par- 
ties: can prepare accordingly for. rehear- 
ing: or review.: (See Barry y. O’Connell, 
303 N.Y. 46, 100 N.E. 2d AZT. 129-130.) 
“Furthermore, a. disappointed party, 


_ whether he plans. further proceedings or — 
not, deserves to: have ‘the ‘satisfaction of. 


: knowing why he lost his case.”. (2 Davis, 
Administrative. aad Treatise... ( ee 


3 - § 16.05.) ee: a 
Itis ofe course true that even after 


a hearing the Board may make its 
own findings.. Casey Ranches; 14 
-IBLA 48,55 (1973) ; United States 
v. Middleswart, 67 ID. 232, 234 
(1960) ; ‘5 U.S.C. § 557 (b) (1970). 


In the circumstances of this’ CASE, - 


however, where the findings are al- 
most totally lacking, it is believed 
that a remand is more appropriate.’ 


See Associated Drilling Company 


oes Mine), 2. IBMA 95, 80 


1A decision: in doviiliauee with 5 U.S.C. 
§557 (1970) and 48 CFR 4.474(c), 
“supra, may be made by a. successor adminis- 


- trative law judge under 5 U.S.C. § 554(d) _ 
- (1970) without rehearing the evidence. If a - 


party submits. that the demeanor of a partic- 
ular witness is important to a finding, the 
witness’ testimony: may be reheard. » 


é 
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‘both ¢ . 


[82 UD. 


LD. 317 (1973) ; of. United States 


ee Shield, 17 IBLA_ 91. (1974). : 


Otherwise, the Board is faced with 


a dilemma:similar:to that described | 


by Justice Cardozo in United States 


v. Chicago, Milwaukee, St. Paul & 


Pacific R. Co., 


(1935) : ene 


# 2°% Tn the end we are left to spell: out, a, 
to akon: me chioose between conflicting in- - 
ferences. 
cision means before the duty becomes ours 


* We must kuow what a de-. 


to say whether it is right or wrong. 
[2] An additional reason for re- : 


mand. is present.in the question of — 
whether Holland Livestock Ranch. 

is properly a-party in these proceed- _ 
ings. Service was made upon Hol- — 
land Livestock Ranch ‘by’ ‘certified — 
-mail. Though the complaint does 


not specifically name Holland Live- 


stock Ranch,. previous | trespasses 


committed by the Ranch are cited at 


page’3, paragraphs and 6. Holland 
Livestock ‘Ranch © intervened as a 


party at the hearing, as is shown at 


Tr. 1 


MR. TUCKER: If your Honor ingest | 


excuse me—you asked me: what ‘the rep- 


resentation was, and-I also wanted -to 


indicate that insofar as this show cause 


order purports to affect any of the rights ~ 
of Holland Livestock Ranch, a co-partner- — 
ship, I am representing them also, and 
if the assertions in any way include Hol- 
land Livestock Ranch rights, we should 
be considered as an a acs in that re- 
gard, 

THE COURT: Is Holland Tavestorle in- — 
volved here?’ . 

“MR. STANLEY : Yes, they are,: your ‘a 


Honor. They own the lands that are in- — 


volved. They were served with a copy of 


‘the Order to Show. Cause also. Holland 


Livestock owns all the pase properties in 


- the Susanville District. _ 
— THE: COURT:. “AM right. oS 


546]. 


- The wood ds ieee Holland : 
_ intervened, but, the decision, does not 


mention Holland. A ruling should 


be. made as. to- whether ‘Holland ; 


Livestock Ranch? or other entity. is 


~ -a-party to this proceeding, whether 
— charges are involved and the dispo-. 


_ sition. ther eof, and the basis for said 
| deter mination should. be set. forth. 
Therefore, pursuant to the .au- 


thority delegated to the Board: of 

‘Land ‘Appeals, by the: ‘Secretary of 
the Interior, 48 CF R 4. 1, the deci- : 
- sion appealed from is set aside = 


. the case: e remanded. 


 Josmen. Ww. Gots e | 3 


bee | Adminisir ative eda 
I concur: | : _ 
Marr oe | A ahs 
Administr ative J wdge. oo 


ADMINISTRATIVE TUDGE 2 STUER: 


ING DISSENTING: 


I canner agree ae further action 


is. warranted in this case. : 
The appropriate regulation, 43 


| CFR -9289.3-2(e), provides that a 
licensee’s. or -permittee’s grazing 
privileges may be reduced or elimi- 
nated because of: willful, 


~ review of the case law reveals, how- 


ever, ‘that. the Department :has :re- 


quired that several elements be pres- 


_ ent before it will order a severe re- 
duction of a licensee’s or permittee’s. 


_ grazing privileges. Those elements 


“2 uel be roughly aseined as eau 


. 2 Holland Livestock Hameh: is, ; stricken enue: 


the caption | of the ‘orders: issued herein. ‘Ap- 


pellee's other PEasenne motions: are denied. 
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grossly _ 
~ negligent, or repeated trespasses. A 


owe: (1) fie ane ae o a 7 
ful; (2) there must bea fairly large . 
frimber of animals involved; (3) ~ | 
the violation should .occur over.a@ ~~ 
_ fairly, long period of time, and. (4). - 
there may: be.a: failure to..take 
“prompt remedial action upon: noti- = — 
fication. For example, in.Z. W. 
Roberts,: A~-29860 (April 98, 1964); 
the licensee was allowed’.to graze 
5,600 sheep in the specified area, In- 


wfeht 


stead, he chose to graze 8,000 sheep 4 


in the area for an.entire season. For _ 
similar cases, see Hidon L. Smith, a 
8 IBLA 86 (1972); Mrs. R. We = 
Hooper, 8 IBLA 330 (1971) ; Alton a 
Morrell, 72 I.D. 100 (1965); Clar: 
—. ence S. Miller, 67 I.D. 145. (1960).; 

 EKugene Miller, 67 I.D. 116. (1960):; 


df. Leonard Neal, 66 T.D. 215 (1959), 


‘In some cases, where the trespass _ 


cs was. found to: be. repeated: but not 


willful, privileges: have. been. .re- 


duced by 10 percent for a:period of : 


a year. See, eg.. Edmund. Walton, 


—A-31066 (May on , 1969) 5 see also 
John Gribble, 4 IBLA 184 (1971), _ 
where the trespass was not willful i 
and there was prompt remedial ac- 


tion,. but there. ‘were no mitigating : 7 


circumstances. and. the fences were 


not i in good condition. a 


_ Where, however, there are ex- 
tenuatine circumstances, this Board 


. has declined to impose.reduction. of © 


grazing privileges. State Director 


Utah v. Chynoweth. Brothers, 17 
Lawrence PF. _ 


IBLA 118. (1974); 
Bradbury, y) IBLA 116 (1971). 

— Judge Holt’s decision. is vory 
brief, and he makes no detailed elab- 


oration of the factors. which. ins 
‘fluenced . his ‘ assessment: _of-- the 


. «B52 | 


a She 


: penalty. However, in the doGision is 
‘does allude to his finding that, “The 


| Respondent established t that. in this 
case there have been mitigating. cir- 


cumstances in part. » The’ ecard: of | 
the:hearing shows that much of the © 
evidence adduced i in defense of the 

- charges was in mitigation and ex- ... 


tenuation of the trespasses alleged. 


For example; it was asserted that a 
herd of wild horses had run through | 


a division fence, and the fence was 
flattened; that the telephone com- 


pany had torn down “quite a lot.of | 


- fence;” that gates had been torn 
down: and. left, open: ‘by: people. not 
i employ ed by the respondent or the 
intervenor; that diligent efforts had 

‘been made to inspect: and maintain 
fences and to prevent trespass and/ 
= or recover trespassing livestock, etc. 

- We cannot estimate the weight 
which the Administrative ‘Taw 
Judge accorded this evidence but, in 
7 light of his holding, it would ap- 


pear: that he attached considerable 
importance to it. We can conclude, 


however, that there is sufficient evi- 
dence. of mitig ating circumstances 
in the. > record to withstand any al- 
J aiey S “finding is is s not supported by 
the evidence. In United States. v. 
Chartrand, Bal IBLA 194, 212, 80 


LD. 408, 417 (1973), this. Board 


made ie following. declar ation : 


. This. Department has-a: ‘long: standing 


practice of affording considerable weight. 


_ to. the: findings of the trier of fact'at an 
administrative hearing. The reason for 


| _this practice is ‘because the trier of fact 


. who ‘presides over a hearing has an ‘op- 
portunity | to observe the witnesses, 


. ao “THE DEPARTMENT OF THE. INTERIOR 


and 
| ‘is in the best poston to judge the weight 


{82 LD. 


to be accorded conflicting testimony. See 
Forrest B. Mutkins, A-21087.. (Decem- 
ber 8, 1987), IG.D. 22; United States v: 
Humboldt Placer Mi ining Company, 8 
IBLA 407 [79 I.D, 709, 722] (1972). We 
recognize that the Board of Land Ap- 


peals has authority to reverse the fact 


findings of a Judge; however, “avhere, as 
here, the. resolution. of a case. depends 
primarily upon. his findings of credibility, 


which in turn are based upon his’ re- 


action to the’ demeanor of witnesses, his 
findings will not. be lightly set aside by 
this. Board. State Director. for Utah v. 
Dunham, &o IBLA 155, 78 LD. ky (1971), 


. and cases cited. therein. 


While. the. evidence does not es- 


‘tablish. beyond question that all of 


the’ mitig ating and: extenuating clr- 


cumstances described actually pre- 


vailed, or that they had the effect 
alleged in every instance, since 
J ads Holt’s determination rests in 
large part upon his opportunity to 
observe and. assess the credibility of 


the witnesses,.I would not disturb 


his findings. In addition, as noted in. 


_ the briefs of both sides, J udge Holt 
has heard..other cases involving’ 


Casey and Holland Livestock, and — 


he has not hesitated to impose severe 
penalties when, in his Cony such 
penalties, were ‘eaeranted eS 


' Accordingly, I would atten the 
decision appealed from... ; 

_ Moreover, while . Judge ‘Holt’s 
decicotes is considerably less than a 
paradigm-of quasi-judicial exposi- 
tion, I. cannot agree that it is so-dis- 
consonant with the requirements of 


the. Administrative Procedure Act 


as-to constitute a. nullity. The deci- 
sion expressly found (1) that there . 
was a trespass of cattle;..(2) that 


the Respondent had been repeatedly 


in. trespass over a, period. of. years. , 


GOES 2 ae, OE ‘BISHOP. COAL’ COMPANY 
a eee oi | November 18, 
ip Californie oe N ae (8). that ‘ 
_ the specific extent of the trespass 
demonstrated in’ this. case was 20 — 


animal unit months; (4) that Re- 
spondent had established that in 


this case there had been mitigating 
(5) that. 
based upon. these findings the Re-_ 
spondent should be assessed $120, 


circumstances in part; 


‘computed. at. the rate of $6: per 
AUM. These are nothing more nor 


less than.a statement of the J udge’s 
findings and his holding. While hie 


deen may comport only with the 


minimum ‘standards of the Act, I- | 
regard it as: adequate compliance. | 
Finally, lregard the remand for = 


the de ee on having the case. as- 


signed:to “a successor. administra- - 


tive law judge” to.review the record 


necessarily cumbersome, expensive 
and. time. consuming. The. entire 


record, consisting of four volumes | 
of testimony: sand 92 exhibits, is 


‘properly. before us now. Pr ocedur al 


due process. requires only that all of 
the testimony, exhibits, briefs.'and 
other documentary material in the — 


record be carefully, reviewed. and 


considered by. the Board. See note, 
_ Steenberg Construction Co., 79 ILD. 
158, 163 (1972):. We have. studied a 
: this record carefully and there. is. 
nothing preventing us from render- = 


ing a decision. which would conclude 
the administrative: process. Instead, 


it will be referred to someone who | 


is totally. unfamiliar with the case 


to undertake what I: presume will» 


be a de NOVO review and render. a ; 


new decision which will almost cer- 


tainly bring the same record back. 


1, . Federal: Coal: 


1975 7 | 


to. ‘us: on raped! again, no toatter a3 
how it is decided. Frankly; Ifaikto 


understand what salutory purpose. 


‘the majority thinks. will be served _ 
thereby. This case has already con- — 
sumed an enormous amount of time, a 
resources and money, which I re- ° 


gard totally disproportionate to. 


either the seriousness of the'offenses 
alleged or the principle: involved, . 


that - principle haying been fully a 


, established. and well.served ee the 
proceedings already concluded. 


_ Epwarp Ww. Srmena. i 
ee dininéstratine J ugg, ge 


| BISHOP COAL COMPANY | 


| ‘5.IBMA 281 
and write a new opinion to be un- — 


‘Decided esis 18, 19% a 


Appeal by. Bishop Coal Company from. | 


a decision by Administrative Law 


‘Judge: George H. Painter in Docket 
No. HOPE 74-329 upholding the.va- 
lidity” of. an. unwarrantable | ailnre . . 
withdrawal order issued pursuant. to 


sec... 104¢c) (1) of. the Federal Coal 


Mine Health and Safety Act. of 1969 


for, an. alleged violation. of.a root con- 


tr ol. plan. | 


- Rever sed, 


Roof Control ‘Plans — 


tion. of a revision of a purported approved 
roof control plan. unless Such revision is _ 


. first adopted by such operator. 380 U.S.C, 


§ 862(a). (1970). 30. CFR (5.200,. 15.200- 
2. 3 | 


| Mile ‘Health: ‘and ~ : 
Safty Act: of 1969: ‘Mandatory — - 
Standards: | 


An operator ‘cannot be cited for a viola. - 


‘DE CISIONS OF THE: 
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— Federal Coal Mine Health. an ; 


Safety Act of 1969: Administrative 
‘Procedure: Rulemaking < 


The “approval” function of the ‘Secretary 


with respect to roof control plans, exer- 


' -gised at-the enforcement level by a MESA 
: District Manager. under 80 CFR 75.200~ 
ae 4, is not. subject to the rulemaking provi- — 
2 sions of secs. 101 and 301 (4) of the Act. 
| 80 U.S.C. §§ 811, 861 (4) (1970). 


ss “APPEARANCES: Timothy » M.- ‘Bid. | 
dle, -Esq., and. L. Thomas. Galloway, 
 Eisq., for appellant, Bishop Coal: Com- 
pany; Thomas «A. - Mascolino; Esq., 
Assistant Solicitor, Marcus P. Mc- 


-Graw,: Esq., and Robert J. Araujo, 


_ ‘Esq., ‘Trial"Attorneys, for appellee, 
Mining Enforcement and kas cra 
ministration. _ | cc 


- OPINION BY CHIEF. ADMIN. 
_. ISRATIVE JUDGE. DOANE 


ENTERIC BOARD OF MINE 


OPERA LI ONS APPEALS | 


mute. Coal Company (Bishop) | 
| dopels to the Board -to overturn a 
‘decision by “Administrative Law 


Judge George H. Painter in Docket 
No. HOPE 74-829 sustaining the 
‘validity of a sec. 104(c) (1) with- 


—. d¥awal- order” that cited an alleged 


unwarrantable failure to’ comply 


- -with a rib support provision of. the 
roof control plan then allegedly i in 


- effect, atthe Bishop'Mine. 80 -U.S.C. 
~ OF R 75.200: On appeal, Bishop con- 
tends, that.Judge Painter erred in 


, upholding. the. subject. withdrawal : 
 order:--ons. threes, grounds. 
Bishop’ argues: that: his’ finding and. 
eoiielusion: that™ a" “violation. of a 


First, 


DEPARTMENT” OF 


§$ sil, 

‘Bishop insists that reversal is called 

‘for. because Judge Painter failed to 

‘make a ‘finding: of unwarrantable 

failure and the eotord will not a 
“port such finding. | 


“THE “INTERIOR [82 LD. 


mandatory standar d had occurred 
Was erroneous becatise the'rib sup- 
port provision in question was not 
an effective and binding part of the 
roof control Plan” ‘for the subject 
maine; at: 
“adopted”. within the ‘Neaning : of 
the Act and the regulations: 30 _ 
U:S.C. §.862 (a) - (1970), 
75,200,830 CFR’ 75.200-2:. Seéond, — 
‘Bishop. subrhits that the subject rib 

‘support provision - never. became 
‘effective and binding because it was 
not issued by MESA in‘accordance ~ 
with the procedures'set forth in secs. 


never having been 


(30 CFR 


101 and 801 (d) of the Act. 30 U.S.C. 
861(d) (1970). Third, 


‘For the reasons set forth 3 in de- 


tail hereinafter, we are of the opin- 
‘ion ‘that. Bishop did not “adopt” the _ 
‘revised roof control plan containing _ 
the rib support provision which it is 


alleged to have violated, and there- . 


fore was improperly cited with a - 


sec, 104(c) withdrawal order for a 


violation thereof. In. addition, we. 
Te} ject ‘Bishop’ s further claim that 
secs. 101 and 301 of the Act are ap- - 
plicable to the revising of roof con- 
trol plans, and we deem it unneces-. 
‘sary and inappropriate’ to ‘reach 
— Bishop’s third assignment of error — 
regarding the Judge’s omission of 
any finding of an unwar rantable: 


failure to comply. ‘Having con- 


‘chided. that: there was, ‘no ‘violation. 
of 2 inandatory standard, we are 
reversing’ the | decision below and 


a _ BISHOP. COAL’ COMPANY. 
we 2 = 2° : November 18, 


“Vacating ‘the: subject. withdr awal, 
or der. oa 


Pr ocedural and F actual on 
| Background — 


The ‘Bishop Mine. is” ogaed! ae 


oderaeed by the Bishop Coal Com- 


pany. It.is located in the State of: 
West - Virginia: within the Mount 
Hope ‘District’ of the Mining En-. 
forcement and Safety: Administra- 
tion (MESA), and is ai operation 


of comparatively moderate. size; 


a throughout: 1973, there were’ ap-- 
pr oximately 310 men employed. in’ 
the nine working: sections ee 4; : 


Oe 


roof .control plan for the Bishop 


Mine. apparently went into effect. 
(Joint Exhibit No: 1}. There is-no~ 
_ dispute that. that. plan, subsequent 
to its. adoption . and approval, was. 
continuously. in effect thr oughout 
1972 and 1973. The pertinent. dis- 
| tinguishing feature of that plan, 
‘insofar as this case is concerned, is - 
that it contained uo provisions deal- 


"ing with 7b support and control. 


- Between July 25, 1973, and Sep- 
titaber 14, 1978, MESA. Inspector 
Joseph’ Filipek conducted a root 
control survey to. determine the 


3 adequacy and effectiveness . of the 
72 plan... Although. Mr. Filipek 


never completed -his.survey;‘he-did 


-- advise MESA’s = fag ad roof 
~ control» specialist, Mr 


ions i anuary 19, 1972, a, ace 


and Mr. 


Charles: 
7 -Hambric, that’ eae S laa should 
| be revised to include- -requirements, 
for rib ‘support, (Tr, 158). He did. 
not.so advise Bishop. ‘This recom- | 


cate 


pendatton was based upon ue abe 


servation of rib rolls. i Im one, of, the. 
wor king. sections: | 
On. October 25,. “1973, a 


ee Filipek, together with Mer. Hambric. 


and. a. representative of the West 
Virginia Department cof ‘Mines,, ; 
conducted an inspection of roof.cen-._ 
ditions at the Bishop Mine. Follow-- 


ing, completion of, that. inspection, 


a meeting was: held at. the subject: 


“mine at-the. request.of Mr. Hambric - 


on. October: 26,1973. Present at this 


‘meeting were the same officials who 


had inspected the mine the previous 


day, representing MESA and.the | 
* State of .West. Virginia, respec-. 
tively, as well. as the following 
Richard. 


Bishop. employees: : Mr. | 
Baugh, Mine Superintendent; Mr. 
Clem Grindstaff, Mine Foreman; | 
Robert ‘Little, Safety. 7 
Inspector. : a 
At that. meee: for. the first 
time, MESA indicated to Bishop 7 
that its, existing plan was deficient. 
The MESA representatives pre-. 


sented” 25. separate provisions they. = 
thought should be included in the. 


roof control plan for the’ Bishop | 


Mine. Of these 25° provisions, 22. 
were listed, on a.typewritten form 7 
‘and were apparently being used as 
a basis, for eliciting general. revision 
of roof..control plans throughout - 
the. Mount: Hope Distr ict. (Tr.-185-" 

. 186, 141). The remaining ‘three pro- + 

‘visions were in’ the form ‘of hand=_ 

written. notes-br ought by. Mr. Ham-. 
bric and dealt with rib support re- 


quirements tailored: to existing con- “ 
ditions at the med Mine. 
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| Following discussion of ane rib 
' control provisions, Mr. Hambric 
_ induced Superintendent Baugh to. 


~ sign in blank a MESA form, a copy 


ef which appears in the record as 


page-2 of Government Exhibit No. 


7 8 and which we are attaching as” 
. AppendixA, p. 566 to this opinion. « 
- Government ‘Exhibit No. 3 contains: 


| _the roof control plan which Bishop 
is alleged to have violated, and 


| MESA, contends that the signature’ 
of Mr. Baugh constituted Bishop’s 


agreement as. to the 25 proposed 
_ revisions. 


On January 2, 1974, Thpecon: 


Donald C. Phillips issued a notice 


of violation, pursuant to sec. 104( cy 


(1) of the Act, citing an alleged un- 


warrantable failure to comply with: 


the 1972 roof control plan. 


Eight days later, on J anuary 10, 
1974, Bishop received a revised roof 


control plan (hereinafter referred 
to as the 1974 plan), the effective- 


ness of a part of which is now in | 


issue before the Board. Included in 
such plan were the 25 provisions re- 
ferred to above, among which was 
the rib support provision under 
which Bishop was cited in the sub- 


ject withdrawal order (Tr.. OT) 2. 


This plan was accompanied by the 


2The subject. provision of the alleged’ roof : 
 -control plan provides as follows; 


“During rehabilitation of roadways on pil: 


lar recovery sections where rib suppor ts. “were. 
' not: installed during development, the. fotlow-. 
After the belt - 
has been taken. off. or- track moved back. to. 
make a new dumping. point, all ribs along: the - 


ing precaution _ shall be taken: 


active shuttle-ear roadways from the dumip- 


ing point to the faces shall be: supported prior * 


to starting the mining cycle where the height 


of the place (including rash)’ ‘is. six feet or 
sloughing is en-. 


more or where ear: 
countered. i ree 
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Krese, District Manager, 


(s2 LD. - 


MESA. Poca referred to earlier, 
which Mr. Batigh had signed in 
blank. This document was c¢om- 


pletely filled in ‘and showed .an ap- . 


proval without reservation by J. M. 
3 appar- 
ently on December 17, 1973. See 


- Appendix. A, infra at 566.. The. sub-.. . 


ject plan contained. no effective date | 


as such, but it. did require that the . 


appropriate individuals be ‘in-. 


structed: as to its provisions within 
1 week of receipt. 


By letter to J. M. eae dated 
January 17, 1974, Bishop’s ‘Vice - 
President, Mr. Harold K. Franklin, 


initiated a protest of the 1974.plan- 
and requested an opportunity to dis- 


cuss its provisions. Subsequently, a 
meeting was set for J anuary 24, 
1974: © 

However, before sai 
could take place, the subject. sec. 
104(¢)(1) withdrawal order, 1 
DOP, January 22, 1974, was issued 


by Inspector Phillips. The coudi- 
tion cited in that order: re eads as: fol- 
: lows (Gover nment. Exhibit No. Le 


The approved roof control plan: was. 
not being followed in Coye 3. Section in 
that loose unsupported coal ribs’ were ob- 
served along the active shuttle car road- — 
way at two locations in.No, 2 entry start- j 
ing approximately 75 feet inby spad 17 69, 
The rib supports were not installed along 


the active shuttle: car roadway in Nos. 
8 and ‘2 


‘Rooms for a distance of 55 feet. 
along the left rib and 25 feet along the 

right rib in No. 1 Room and rib support. 
was. not provided for 113. feet along. the: | 
right rib in No. 2. Room. The height of 
the ‘places including rash is 8 feet. The 


-. oof control plan. had not been explained 


to the wor Katie: 
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Ou a anuary 04,9 
Franklin - and Mr. 


dave later, I Mr. 


the January 99 withdrawal order. 
Bishop obtained no relief.as a result 
ofthis meeting, and on February 20, 


1974, filed an, application — for. re-_ 


view, challeng ging: the validity,c of the — 
*‘provision- of a. revised roof control 


plan which eens 1s alleged: to 


subj ect withdrawal’ order. 


On March 4, 1974, eee age 


timely answer. admitting the issu- 


ance of the disputed withdrawal or- — 
— der, averring that. it was: properly 
re under sec: 104(c) of the Act, 
and denying all other allegations. 
Coincidentally, on the same date, 
_ the United Mine Workers of Amer a 
ica (UMWA), as representative of 
the miners, also filed an. answer in 
opposition, contending that the ol- 


der in. question was valid in all 

respects. 

. A public’ hearing was held before 
Judge Painter on ‘April 18, 1974, at 


- which time MESA and Bishop sub. 
mitted evidence. The UMWA did. 
not participate then’ or at any. time 


thereafter ‘before ‘the’ J udge. Subse- 
quent to the hearing, 
a brief, and_ MESA. did likewise 


along. with: proposed. findings: of 


fact and conclisions of law. 
Judge Painter handed down his 


decision on July 17, 1974, and pur-. 
suant.. toy 43. CFR. 4.600,. Bishop. 
noted an appeal on August 5, 1974. 
Timely briefs were filed’ by Bishop | 


and MESA ‘and oral-ar gument: be- 


fore the undersigned. panel took 


place on™ August (22; 1975. ~The 


_UMWA has not ees on: 


; eines: 


| Mir. Krese met and 
discussed the 1974: plan, as well as” 


, Bishop filed 


Ts sswes on Appeat 


rs Wihelher the Adniinisteati nis 


Law Judge erred i in sustaining the 


inspector” s finding in the subject” 


sec. 104(c)(1) withdrawal order 


that Bishop had violated a. manda- 


“tory standard, to wit,-a rib suppor i 


have adopted. . 

B. Whether revisions of existing 
roof contr ol plans must be issued by. 
MESA in accor dance with proce-. - 


dures set forth i in secs. 101 and. 301 : 
| of the Act. . | 


Discussion 


[1] As: we > noted 3 in our intr oe 
tion, Bishop contends in substance - 


that the rib support provision of the 


subject roof control plan under 


which it was cited never acquired 


the force and effect. of law becatise 


such provision was never “adopted”. a 
| by it within the meamng'of the Act. 
and the regulations. 30.U.S.C. § 862: 


(a) os 30. oe 0. 200, 30° cad | 
75.200-2.0 

‘In responding t to is argiument, 
MESA does not challenge Bishop's 


| basic premise that it must “adopt” 


revisions to. existing. roof control. 


_ plans before. they can become effec- 


tive. Rather, MESA- coritends that 


| Bishop ae to the particular re- 


vision here under scrutiny and that. | 


in any event the record - will sus- 
tain. J udge Painter’ S finding. that: 
, Bishop. tacitly accepted: such revi- 


sion: ney not PrOuntie it alter the 
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Oiscae 26, ue 3; meeting r dseribad . 


above. 

In order to deal ith sete con- 
| tentions in perspective and because. 
: this ‘dispute 18 a threshold case in 


many respects, we deem it appropri- 
ate to set forth here our understand- 


ing of the. interplay of legislative 
and. regulatory policies regarding 


roof and rib control’ plans. How- . 
éver, our analysis is not to be taken’ 
as an, exhaustive discussion. of ail 


problems of interpr etation posed. by 


z the Act and the regulations i in this 


critical are a. 


Sec. 302(a) of the Act embodies | 
the pertinent. interim mandatory 


standard, 30 U.S. C. § 862(a) 
(1970), and has been accepted with- 


out material change by the Secre- 


_ tary as the basic statement of regu- 
latory policy and law governing 
- poof and rib control, 30 CER 75.200, 
35-FR 17895 (November 20, 1970). | 


ce is ‘provides as follows: 


Each Operator shalt undertake to carry 
out on a continuing basis a program to 


improve the roof. control system of each © 


coal mine’ and the means and’ measures 
| to. accomplish such system, The roof and 


ribs of : all active widerground roadways,. 
_travelways, and-.working places- shall be 


‘supported. or. otherwise controlled . -ade- 
quately. to pr otect persons froin’ falls of 


: the root or ribs. A. roof control plan and 


revisions ther eof suitable to the roof 
conditions and mining ‘system of each coal 
min2 and approved by the Secretary shall 


be adopted. and set out in printed. form on. 
or before May 29, 1970, within sixty: days - 
the oper ative ‘date of this sub- 


- after. 
chapter, The. plan shall show the type of 
support and spacing approved. by the 


Secretary. ‘Such plan shall be reviewed 


periodically, at least every six months by 


the ‘Secretary, taking into consideration. 
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—“adequately,’ 


182 LD: 


ae falls of roof or ribs or inadequacy of 


support: of roof or: ribs. No. person shall 


- proceed. ‘beyond. the last permanent . sup: 


port unless. adequate temporary support 


is provided or unless. such temporary — 
‘ support is not required under the ap- | 


proved roof control-plam and. the absence. 
of sucky. support. will:not pose a hazard 
to. the miners. A-copy..of the plan‘shall be 


- furnished-the : Secretary or his authorized 


representative and shall be available to. 
the miners and their representatives, 


“Under this: Sec. of ‘the Act and 


regulations,. an. operator has two | 
major oblig ‘ations which are, on. the 


one hand, ‘adequate support. or con- 


trol of root and. ribs in any ‘under- 
ground ‘coal mine, and on the other, 
: adoption and revision of a roof con- 


trol plan “* * * suitable to the roof : 


conditions and. mining system * * *”” 
of ¢ any such mine. “Although a given 


dangerous roof or rib “condition | 


may constitute a violation of either 
obligation, the. fact that:such a con- _ 
dition 4 is not: covered bya provision — 

of a roof. control plan is no bar to~ 

a citation for failure to support or ~ 
otherwise control the roof or ribs 
’ within. the: ae 
of the: Act. Zeigler Coad C6..°2 
IBMA 216, 80°I.D. 626, iore-197 


_OSHD par: 16, 608: (1973). 


With respect: ‘to: the: operators’ 
roof control plan ‘obligation, the 
Secretary has promulgated 4 series 
of regulations which fill in some of 


the_ interstices, if not all, of ‘sec. 


302(a) .and 30. CFR. 75.200. These 


regulations are codified at 30.CFR 


75.200-1 through 30 CFR-75.200-14. 
. Sees. 75.200-1 and 75.200-2 rem- 


force the statutory allocation to the — 


operator of the obligation” ‘to 


i 


oo eee 
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adopt” a. , root ane plan.? ‘See- 
tion 75.200-3 clarifies a point of pro- 
cedure by. requiring that the opera- 
tor file the plan it has adopted with 


the. District. Manager. of the appro- 
priate MESA. distri ict for approval.’ 


“We. ‘construe - these. regulations to 
apply to the adoption aad filing of 
reyised or amended plans, as: well as” 


ta: initial plans. 7 


eC, 75, 200-4: describes the ‘proce: 
dure. to be. followed by, the District, 


Manager in exercising the - Secre- 


~tary’s approval: function under the. 
7 Act at the enforcement. level. He 1 Is. 


“SSoos, 75. 200- a ana 7. 200-2, of 30 crR 


yeac‘as follows : 
r #58 F5,200-L Roof. 
quirements. 


control . 


“Bach operator: shall. ‘adopt an ‘adequate 


mrogram for improving roof eontrol. systems. 
This program shall, include 


‘histery of all. unintentional. roof - falls, and 


systematic ey aluation of the. effectiveness. of 


the roof control system in use: 
_ 8°75,200-2 Roof control- ‘plans. 


ON OH operator shall adopt a voof control — 
plan suitable’ to the roof conditions and: the 
| miting system: for all under ground roadways, 
travelways. including _eseapeways, and Work- 


ing places of each ‘Inine.” 
® Sec. 75.200-8 provides as follows : 
“epiting of roof control. plans, 
> “Roof control plans shall be. filed’ with. the 
District. Manager of the Coal Mine Health 
and Safety. District in which the mine is 
tr 2 ete 


. Although the. above- satiated: regulation. does, 
the | purpose. of 


es not: ‘state’ that filing is for 


Obthining ‘approval, ‘it is logical . to:- so con- 


clude -intasriuch | as:-30 CER 75: 300-3 is. be 
operator 


tween one regulation requiring | 
adoption of a roof control plan and ‘another 


prescribing the manner. in which the approyal, 
function of. the Becreuey shall be exercised 


at ike enfor cement level, 
4fhe lack 


record shows, led MESA personnel in the field 
to.tHink.that :there are uo:published, Depart- 


ment-wide, specific procedures .and standards - 


‘applicable - to... such, 
16-77; 145). 


revisions . (Tr. _§1~-52, 


program _ re- 


a. roof control © 
plan, provision for the-training of miners, a 


-- Manager.’ 
. Althougl: ‘ this ‘regulation - ‘does: not in' so - 


also fair, 
' ness, anit’ is not- onerous. ‘Moreover, 
tification. ‘should limit controversy ' over the. 


k of. clarity in the. Segalatipnes 
with : respect to whether they. apply. to -revis- . 
ing an. existing roof.control. plan, has,- as.the: 


required, in, our view, ‘to notifty ihe 
operator in writing of a disapproval, | 
of, or the need for changes in,a roof. 


control plan proposal adopted, and 


filed by such operator for approval, | 
and must. include in. such notice: a 


concise, general statement. of the 


reasons for. such action.® Obviously, | 


if an. operator, acting on its own 
| initiative, submits. a ‘proposal. with 


an objective wholly. unacceptable. 
under the criteria for approval ae 
and in light. of the prevailing. roof 
and rib. conditions at the subject: 
mine, then. of course, such. proposal | 


8 Sec, 75.2 200- 4 of 30 CFR, provides. as. 


follows: 


-. “Actions.on roof control. jjiane. 


“The appropriate ‘District Manager shall 
notify the operator in writing of the. ap- 
proval ofa proposed roof control plan. If 
revisions are required for approval, the 


changes: required — vill be: specified: and * the 


operator will be afforded an opportunity : to 
discuss the revisions | with, the DASUICE 


many words require notification of changes in 


writing, such requirement is’ ‘implicit: in ‘the 


votion of .“specifying.” This construction is 
avoids the appearance of arbitr ari- . 
such no- 


question of. whether the District Manager 


has complied with the procedutes set forth in 


the regulation. _ : 

‘Contrary to Bishop’ 'S contention: we are of . 
the view that’ the. District Manager need not 
make formal detailed findings ‘of: fact. .:The. 


making of such: findings is strictly an adjudi- ars 


eative function: ‘and a District Manager ‘under 


30: CIR 75. 200-4 is not exercising: such a _ 
function, 


6 The criteria for’ approval’ ‘are set forth at’. 
30 CFR 75.200-6. through 30 CFR.-75. 2002-14... 
The subject . rib support provision. is not spe-- 
cifically covered by any of these. criteria, but 
was apparently. required. in. the..case at. bar 
under the sentence in 30 CFR 75. 200-6 con- 


‘cerning the District Manager which reads: 


. Odo te os 


Additional, measures. may be re- 


quired. .*. * * Bishop has: not. argued -that- 


rulemaking, informal ,or otherwise, is neces-. 


sary before applying an. 


unpublished. -cri- 
terion... ..: eg 


DECISIONS OF THE’ 


may. be seented out of hand. Tow: 
ever, if a proposal has a legitimate | 


: Bhisctive: but is in need of change, 
the District Manager under 


cuss and 7 “negotiate over 
the District J Manager. also specify a 
reasonable: time within which to 
adept and ‘file. an amended pro- 


posal for approval under 30 CFR 


75.200-1 through 75.200-3. In noti-— 
. fying an operator in writing of the 
deficiencies of its proposal and sug- 


2 gested changes, a District Manager 
must be sufficiently specific to ade- 
quately apprise § an operator of what 


__ they. are. ‘When’ outlining changes, | 


a District: Manager does have the 
leeway to suggest diet language or 


deletions “from the proposal “at 


hand, but he cannot impose them by 
fiatupon an operator who refuses to 
“adopt” such.changes. It is after all 


the: ‘Operator who must’ ‘determine 
- whether. to. adopt. suge eested or ne- 
gotiated changes or to litigate in the — 
face of enforcement actions by: 


ee which are bound to follow 

Impasse: * with 

Mansoor? 7 . 
“As the. foregoing wile Eee 

_ the regulations do in some measure 

provide guidance in.a number: of 


matters: left by. the Congress to the 


Secretary” to. determine. However, 
there aré some matters left to mmphi- 


-7 Compliance with the provisions of an ap- 


proved’ revised. plan by. an_ ‘operator | would 
appear to result ‘in the waiver ‘of a claim that 


- the District: Manager ‘failed to follow. the reg: 


ulations or that the plan was never. adopted. 


DEPARTMENT OF THE INTERIOR 


the 
subject regulation, must specify in 
writing the nature of the changes 


and afford the opportunity to dike 
such. . 


changes. Its js.of:course implicit that. 


being, on 


propriate.® 


the. District 


LD. 


- eahena by ihe statute which are: not 
dealt with: by the regulations. and 


which the Secretary apparently dé- 
cided should be settled, for the time 
a case-by-case basis. 

Among these matters are the actions 
to be performed by MESA to iitduce 


the. undertaking: of a revision of an 


existing roof control plan when -a 
‘ deheaney: is perceived by an inspec- 


tor and the related problem of the... 


circumstances under which an op- 
erator becomes subject to citation 


for failure to adopt an appropriate 
revision of an existing plan which, 
albeit still effective, is no longer 
completely i suitable to the 
roof conditions. and mining sys- 


4, 7. 
Gs ook 


tem * *-*” of the subject mine. 30°: 


LORE Oe, 
15. 200. 
Under. the AGE the operator me 
the Secretary are obliged, respec- 
tively, to review the Baeoiyaece of 
an existing plan on a periodic ‘basis. 
to determine whether revision is ap- _ 
At the very. least, the 
Secretary must perform. that task 
semiannually: Although the Act. 


5.862 (2): Me) 30° 0 CFR 


does.not say. so expressly, it is im- 


pheit that the Secretarial ‘obliga- 
tion to’ review carries with it the 


; corollary requirement to report “In. 


writing to the operator any de- 
ficiency j in the plan’ which is found. 


‘It is this report which. puts the 


operator on notice’ that a ‘revision. 


naust be adopted. and filed for ap- 


is Sec. 202 (a) of the ies) and 30 CFR 75.200: 


state avith respect to existing roof control. 
plans that: 
_ Viewed: periodically, at 


& * ® Sueh plan shall ‘be ‘re- 
least every ° six 
months. by the: Secretary, taking into” cone. - 
sideration any falls. of roof or ribs: or in 


-adequaecy of support of roof or ribs’. * * *, 
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| proval. Tadesd the record 3 in n the case 


at hand indicates. that. MESA has | 


already seen the logic of this inter- 
pretation. The relevant portion of 


the: inspector’s manual instructs an. 
_ Tiispector to'advise theoperator of 


- airy observed deficiencies in its roof 
control plan.® Moreover, the trans- 
mittal sheet in. Govertiment Exhibit 
_ No, 8 refers specifically to a report 
| of. the results of the inspector’s sur- 
yey: of the effectiveness of the exist- 


ing. roof control plan to be fur- 


nished to responsible corporate of- 
ficials including the company presi- 


* “dent: See ‘Appendix B; infra at 567. 


(With respect to the point in time 
when an operator becomes subject to 
citation under the Act and regula-. 


tions, we think that the language of 


sec. 3802(a) and its regulatory twin, 


80 CFR 75.200, indicates that such 
_hability does.not attach immediate- 


| ly. upon a determination that the 
existing plan i is in some measure wn- 
| siiitable to roof and. rib conditions © 


vas: currently: perceived. These pro- 
visions require an operator to adopt 
‘and obtain approval for ‘a revised 
plan, and indicate that liability to 


citation for failure to adopt and file’ 


aiguitable revision attaches - only 
after the time -for-the accomplish- 


ment of such tasks has expired: This 


. ante Drone ‘is entirely a accord 





wd 


¢-9/Phe manual ‘cryptically states: (6k Fe 


the. operator. ‘ shall- be advised that. he roof- 
control plan: is considered 


tion Manual For. Undergr ound Mines, Sep- 
tember 1972, 75.200—6. “This. 
does not expressly appear in the regulations 
governing ‘roof control pee a it can be 
inferred therefrom. a Gee - 


| conditions, 


jnadéquate | and 


should be revised.” Coal Aline Safety Inspec- a 
its _ provisions | 


requirement . 


with the legislative purpose here 

which is the maintenance of a sys- 
_ tematic, ongoing, preventive effort 
to raise. prevailing standards of care. 


in this critical area. More eover, ‘such 
interpretation is compatible with | 
the immediate : Safety. ‘ihterests: of 
the miners because, as we decided in 


Zeigler, supra, lack of a. pertinent 
roof control plan provision isnode- _ 
- fense to a notice of violation .or a 


withdrawal order. predicated upon 4 


a failure to support or otherwise 


control wr the roof and ribs 


| of a, mine. 


In our opinion, an operator, who 


has been formally notified of the uct 


need for revising its existing plan, 
becomes subject. to citation when it 
fails to adopt and file for approv al 


a. revision thereof, suitable to the | 


current evaluation of roof and rib 
within a. reasonable 
period of time. And as indicated . 
above, we are.of the 1 view that when- : 


ever MESA places an operator on — 
notice to take'an action with respect _ 
to Tévising. an-sexisting: plan, it 


should notify such operator of ‘the 
deadline for. accomplishing the task | 


‘with an admonition that, upon‘the — 
expiration of -such’ deadline,’ cita- 
tions for failure to adopt and ‘file 
for. approve a revised roof control 
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plan! * suitable to the roof con- 


ditions and mining system * * oS 


the subject mine may follow.” ue 


10 Wie note: ‘in. passing. that the: subject. plan : 


contains no deadline date as such. for. ‘putting | 
into _ effect. Moreover,. | Mr. 
Kr ese! S approval was not given, subject to the: 
plan being made effective on a date: certain. 

Bishop has not argued the significance: of this. 


- Oission. . 


-. quite plainly, 


562. ~=—s DECISIONS OF THE: 


Having. set Hie the ae 


basic background for salves, we 
turn now to the specific contentions © 


of: Bishop on appeal, the first of 
which is, as noted earlier, that the 
provision of the roof control plan 
under which it was cited in the sub- 
ject withdrawal order never became 
- part.of the roof control plan for the 
- Bishop Mine. : 7 


With respect to this. contention, | 
the focal point of the dispute is the 
Mine 


signature of the Bishop 
Superintendent, Richard Baugh, 


which was affixed to a blank form. 
that was subsequently filled in by. 


_. MESA and appears on page two of 
Government Exhibit No. 3. See Ap- 
= pendix A, infroat 566. a 


| MESA’ has argued throughout | 
this case that Mr. Baugh’ S signature | 


constituted agreement by Bishop to, 


as well as adoption of, the subject. 


| revision of its roof control plan 
~ covering. rib supports, Bishop has 


4 persistently claimed that his si jona= 
ture was nothing of the sort, al- 


thou gh it has not proffered an alter- 


native. theory to account. for it. 
MESA has. also supported . the 


Judge’s theory that there was tacit 


acceptance by failure to timely pr “ 


test.27 . 


. In - its - sieerincdlice & 


11 In its brief on appeal: MESA. also argued 
that the finding of violation below ean be 
upheld on the theory that the lack of rib sup- 


port in this case eonstituted a violation of.- 


. the cbligation’ to support the ribs adequately. 
We reject this argument “because MISA is 
| obliged to defend the order as written, and 


~ cerns ‘the failure to eonform to. the pupieet 
- plan. Brief of MESA, p. ‘8. 
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7 aumply — — document | 


the citation exclusively con- 
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eontainines the disputed signature, an 


but did not call to the stand anyot ne 


who was present wlien Mr. Baugh. 


| sioned it. MESA’s sole witness was 
ae inspector who issued the subject 


withdrawal order, Mr. Donald: ©, 
Phillips. pe es ie 
“It can hardly be said | that the sub- 


ject documenit speaks for itself. Mi. 
| Baugh’s signature. appears: ‘toward. 


the bottom of thé page ona line with 
the description “Company Official’s 


Signature” beneath it. Ne xt to this 
line are two others 
of the signing company official and 
the other for the date of signature. | 
Mr. Baugh’ s signature does not fol- 
low. any. formal statement’; nor ‘does 


, one for the title | 


the document indicate that’ he’ was” 


affirming, agreeing to, or adopting | 


anything. ' Standing by atself, that 


signature - is ‘devoid of probative 
value. — | 


‘Bishop, " ‘part t of its rebuttal, | 


| al ed some of the persons who were 
5 resent when. the disputed. docu- 
- ment was signed and we have in ‘the 


record a ntunber of accounts of the 
circumstances - surrounding the 


making of this signature. “Among 
the persons present at the pertinent. 
time and testifying at the hearing 


before Judge Painter were Richard 


Baugh himself, as well as Inspee- 


tors Hambric and Filipek. .. | 
Mr. Baugh * recalled’ slening the | 


document. in question, but could not 7 


recall why he had signed it (Tr. 94). 


‘He stated : “I didn’t get the j impres: _ 
sion 1 that there would be no further 


arte 
ie | ead ‘ 


12 Sueh Porrrs was ‘received into: ‘the 


bans record without objection. eS ee 
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: meses itd I fully expected that 
_ there would be” (Tr. 91)... 
- Inspector Hambric’s. memory: Was 


considerably better. He said at Tr. 


142 :- 
“Well I was. met the opinion. that Mr. 


Baugh agreed to ever ything that was said 


“in- our: méeting there. This-is “why I asked 
him to sign: this: cover: ‘sheet. This “cover 


sheet was.a blank sheet and I said, “If 


you: would sign this - sheet, two | copies, Sa 
‘J said, ag will eer this. plan. You'll 
‘get ‘it. nach Faster..* a ae 

arco a Sas le oe 


The basis for. the” “above. quoted. 


“opinion” seems to have béen that 


Mr. Baugh did ot’ ask. for addi- 


tional time, an omission. which Tn-. 


| spector Hambeic thoug ght warranted 


the assumption that mone — was 
wanted (Tr. 142). | 


When questioned. on tid same s subs 
Inspector Filipek gave a 
account. 


ject, 
significantly different - 
When queried with respect to what 
Mr. Baugh was told when he signed 
_the subject cover sheet, the inspector 
| testified as follows at Tr. 159-160: 


| He was: told that by signing that: that 
‘root control plan revisions were discussed 


. ia pais the process UD» in ' Beocessing) the 
plan. . 


| Mr. Filipek ae as tia Mr. 


Baugh and the other. Bishop. rep- 
resentatives were so advised by 
Mr. ambric who. apparently. was” 
the MESA-spokesman at the Octo- 


ber 26, 1973 meeting where the sub- 
ject rib support Provan. was dis- 
cussed (Tr. 159). | 

Judge Painter did not tmake cred- 
op ibility | findings, and. we.assume that, 


ail Italics 


if Mr. Baten pruieeed iwalee of 
-reeall. had. ae belied. by: his - de- 
meanor on the stand, the Judge — 
would have so found. Accordingly, 
we find that ‘Mr. Baugh’s memory 
deficiency was: honest ‘rather. than. 


convenient. Moreover, given Inspec- 


tor: Hambric’s - testimony, - ‘quoted 
above, .we: attribute his’ failure ‘of ~ 
recollection. to a lack of: SPP 
tion of the significance of his-act.. 


Inspector. Hambric. -never: ‘ele | 


Mr. Baugh, in so many: words; that 
his signature constituted agreement. 
to or. adoption of. the subject pro- . 
posed revision; he merely surmised — 
that Mr. 
-would:be the:case, ‘All. that-he ever 
directly told. Mr. Baugh, according 
to his testiinony, was that the Sig- 
nature would expedite the plan, bat 
he did. not explain what he meant 
-by. that. cryptic remark: Inspector. _ 
Filipek’s statement to the effectthat 
Mr. Baugh was specifically advised 
by Mr. Hambric that he was agree- 
ing to the subject revision ‘is simply 
not: borne out Pe eu pe S testi- 


mony. 
. in detail and that would be his roof con-- ~ 
- ‘trol ‘plan, and by. signing it that it would _ 


Baugh knew ‘that such — 


Tn ‘its. . brief on oul MESA | 
argues that Mr. Baugh understood 

ihe significance of his signature be- 

cause the same procedure: was used 


to accomplish revisions of roof con: 
‘trol plans in other Bishop Mines, 3 
as well as.a.previeus. revision of the: 

plan for the subject mine: (Tr. -69, 


Brief of MESA, p. 4). We find this 

argument’ unpersuasive ~ because — 
MESA never placed in the record 
any details of other revisions which 


~ would have enabled. .us.to.evaluate.. 
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their = onifeaies with reg aa to Mr. 


~~ Baugh’s knowledge. All that. we 
have here are some vague, conclu- 

_ sory, largely hearsay, claims of sim- 
larity which deserve and are: being 

“accorded no weight." | 

. Given. that nee si gnature. in ques- 

: tion. does not: affirm any statement 

of agreement to the subject rib sup- 
‘port. provision and in light of the 


inconsistent and vague statements 


of Tuspectors Hambric and Filipek, 


‘at. least expressly, to: include such 
provision In a revised roof control 
‘plan. Furthermore, we hold, that 


essential, to “adoption” within the 
‘meaning of sec. 302(a) and 80 CFR 


75.200 and 75.200-2.14 We reject the 


theory, stated by the Judge and 


‘acted upon by MESA; that silence » 


by- itself. amounted to tacit accept- 
ance: If we were to so. hold, we 
would. thereby effectively .accom- 


| -plish: a.shift in responsibility for 


: adopting appropri iate revisions to 


by the Act.and the regulationsee: 


clusively to operators. Accordingly, 
we conclude that the subject rib 
support. provision never became 
part of the roof. control plan. for 
the subject: mine, and in failing to 


.. 13 We note that there is. some deideiice. in 
‘the record. that the procedures in the Mount 


-, Hope ‘District were: not. followed in this case. - 


_ Apparently, after meeting with operator. rep- 
“"pesentatives ‘and. ‘negotiating changes in a 


roof; control. plan,. it: apparently was: the prac-_ 


tice to submit the. result of such meeting to 


the ‘operator. in’ final ‘form for ‘its: adoption - 


: prior . to” its: -becoming binding and. effective 
€tr. 79 80). . . 
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“ates to it, Bishop cannot be cited — 
for: a violation: of sec. 802(a) and. 
80 CFR 75.200 for failure to follow 
“the appre oved rook control plan.” 


B. 


[2] Having coneluded . that the 
J udge’ erred in. sustaining the m- 


‘spector’s finding of a’violation of a 
‘Inandatory standard, we can vacate 
the subject withdrawal order, which 


: 7 Psat - 7 “was premisecl.on su Radne: with- 
we find that Bishop did not agree, — premised .on such gy. 


out reaching Bishop’s alternative 


_contention that a revised. roof con- 


trol plan must: be “issued” in ac- 


‘such express agreement or some ; cordance with the. procedural re- 
Pee Atinnative act’of ‘Bishop“was . quirements | of secs. 101 and 301(d) 
| of the Act. Brief of Bishop, p. 11. 


30 U.S.C. §§ 811, 861(d) (1970).» 


However, inasmuch as this matter 


involves. ‘purely questions . of law 


and has been fully briefed and oral- 
ly argued, we deem it appropriate : 


to state our a with respect x 


. thereto. 


Sec. 101 of the Act sets forth the 
rulemaking _procedures which the 


éxisting ‘room control: plans which; "°°" etary: isvobliged to go-through 


as we stated earlier, is allocated 


in issuing: “appropriate, ‘improved 
mandatory safety standards” where 


he has-:the power.and responsibility 


under: the Act. to: “develop, promul- - 
gate, and revise” such no 30 


U. S. C. ‘§ 811(a) (1970). 


3 See, 301(d) provides that: 


oo any case where the: pr ovisions of sec- 
tions 802 © to 318, inclusive of this title 


..15 Bishop also - ataed that. MBSA. aa re- 


quired: ‘to.-revise : “roof: ‘control plans:in..accord- 


ance with Slibsection | (ey. of section B01; as 
well as subsection (d) ‘thereof. 30 - U.S.C. 


§ 861(c). "(1970). Brief of Bishop, p.:21,. This. 


argument is obviously without. merit and too 


dnsubstantial to: require: extended. discussion. 


_ 1975-1976 OSHD 
(1975), but we agree with the latter, 
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provide that certain actions, conditions, 


or requirements shall be. carried out as 
prescribed by ‘the Secretary * * * the 
provisions of section 553 of title 5 of the 
United States. Code shall apply ° we 


See. BBS of 5 U. we Cc is of course. the 


_ generally, applicable rulemaking 
 statutetin 3 
By way of response, .MESA 

argues that secs. 101 and 3801 (d) are’. 


inapplicable because the provisions 
of roof control plans are not manda- 


- tory standards and because the Con- 
gress never. intended that such re- . 
visions be “issued” in accordance 
~ with.formal or informal rulemak- 
ing. The former argument. is with-. 
out therit,” A finity: Mi iming<.Com-: 


pony, 5 IBMA 36, 48, 82 I.D. 362, 
par. 19,880 


albeit. for Teasous not- advanced by 


| ‘MESA. 


We reject Bishop’ S argument : ment of the Board that’ the. subject 7 


7 Daked upon sec. 101 of the Act be-. 


cause, as we indicated in our earlier 


analysis: of sec. 302(a) and: the 
regulations promulgated.in pursu- 
ance ‘thereof, the- Secretary. merely: 
“approval” function - 


exercises an 
with respect to proposed reof con- 
trol plans submitted to him. He has 
neither the power nor the obliga- 


tion to issue, develop, proniulgate, — 


or ‘revise existing plans. 30 U.S. C. 
§811(a) (1970). 


_ Insofar as sec. 301(d) is con- 
cerned;: We agree: that, under sec. 302 : 
- (a); the Secretary is obliged to re- 
7 quire that operators revise an exist- 


ing roof control plan if changed 


circumstances or perceptions re- 
-veal:such a.necessitysHowéversheis : 
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not empowered. to | “prescribe” such: 


_ revisions within the meaning of sec. _ 


301(d) because, as we explained - 


earlier, he cannot impose them 7e- 
gardless of operator disagreement. — 


In other words and to repeat again, — 
sec. 802(a) does not vest the Secre- 


tary with the power.or obligation. Lon. 
issue or adopt revised roof control. - 


plans. The Secretary is limited to 


exercising an “approval”? function 
‘and in. applying statutory sanctions 
| after due notice for-the failure of an - 
operator to take the necessary steps 
to adopt an. appropriate revised plan _ 
and file the same for approval. Ac- 
- cordingly; we 


conclude 


a source of binding procedure’ ‘for 


the Secretary with respect to revi- 


sions of existing roof control plans, 7 


is misplaced. 


In-sum, it is. dhemiore the judg- 


withdrawal order char; ging a viola- | 


tion of the roof egatrel: plan can- 
not be invalidated because the Secre-. © 


tary failed to proceed in accordance 
with: secs: 101. or 801 of the “Act. 
Rather, such’ order can and should — 


be vacated solely because it was — 


predicated’ upon the violation ef:an | 
alleged provision of the subj ect roof 
control plan which was never 

“adopted” by Bishop within’ the | 


meaning of sec. 302(a) of the, Act 
* and: 30 CER 75:200-e¢ Beg: | 


ORDER ora. 


WHEREFORE, pursuant to is 
authority delegated to the Board by — 


-the- Secretary. of. the Interior. (48 ©. : 


that . 
~ Bishop’s reliazice:on' this section,. AS fs. 


| 566 DE CISIONS OF THE 


CFR 41(4)), IT. IS HEREBY 


ORDERED that the initial decision 


in the above-captioned docket IS 


REVERSED and Order of With-. 
drawal 1 DCP, JS anuary 92, 1974, Is 


NACATED, 
| Davip Damar 


| Chie Administr ative aks a 


seman A 


DEPARTMENT OF THE INTERIOR 
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We concur: 
Howarp J. ScHELLENBERG, Tay det 


| Administr atiwe Judge. 


James R. RicHarps, 
Ex O fficio M ember of the Board. 


| Director ; 
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| UNITED STATES 
DEPARTMENT OF THE INTERIOR | 
“MINING ENFORCEMENT AND SAFETY ADMINISTRATION 
| MINIMUM ROOF-CONTROL PLAN 


Permit, Nuniber -RC-0-7 0-107 6-2 


ate: October. 25, 1973. 
Mine: Bishop mine. 
Company: Bishop. Coal nee 


Location: McDowell’ County; West Virginia (Near Bishop, ‘Tazewell 


. County, Virginia). 
Type(s) of roof-control plan (s) : 
__ belting,. and conveutional. 


Full | bolting, pillar recovery, ‘sp 


Area(s) covered by this plan: A ieentions: in. eee and: aeons mining. P 


Coalbed being. mined: Pocahontas Nos. 3 


and. 5. coalbeds. 


Roalbed (s): being: mined: above or below present mining: operations: “This 
. coalbed-is being mined jointly 3 in some areas, Pocahontas No..5 coalbed 
is the top coalbed. Interval between, coalbeds 3 1S‘ approximately feet. 


Typical, roof section : 


: Depth. of cover over ‘eoalbed; dl 065 feot. 


“s Snudatone- 


- Main roof. eg oee yon ve, | | 
- Sandstone of 7 a aa ye Ah ne to 10’ Shale and-:: 
, undetermine — a, 2. BS -:> + sandstone. 
‘thickness. -. 0 to 12’’ Coal. and. 


Immediate roof 0 to Ii 
10’ Stratified -— 
shale. - _ 

| Goalbed DO ea 

. vy Cen DOnIas me: a 

~ Coalbed.. a 


i Bottom 10’ Shale. vas - . “dk m sa 


ak and sandstone, ie 





|. shalestreaks. ~ 
_ 87’ Pocahontas — | 
|. No.8 eoalbed. 
oasis Poe Fire clay and 7 
"shale. oe 


; —— < November 18, 197 a = | on a mo Sees 
: Fiehutas Baugh, Wiaae. Official Signature; ‘title, Superintendent; : 
_, date, October 26,. 1978. 


| Rogf-control Investigator(s) : Charles D. ‘Hambric, a Tes and J oseph J, as 
Hf ilipek. — a 


App proved by:. J. M. oo title, District Manager ; date December uy, 7 


So — _ Sas "APPENDIX Bo os, ae 2 
| ae GOT EXHIBIT NO. 3. a a 


TRA ANSMITTAL, SHEET: FOR COAL- MINE INSPECTION » 
2 eee ae 


Number of times inspected this calendar. year. ‘itt a Ee 
| Company: Bishop. Coal Compaity. | 
Mine: Bishop. Mine... . 


Location: McDowell Cony, West Virgi ina (Near Bishop, Tazewell 
- Gounty, Virginia). 


Inspection Dates: October 25, 1973. Annual ee ptt pend, 
Number of shifts spent inspecting’ 2. oe Froducuion: 
Number: of hours to complete inspec- 

* tion. (include haulage and root- 


0 ee ee ee ee ey ey ee ee 


control covitse): 12,0 Daily Employment: ‘Lars ee, 
Number of-Air Samples eee | 
Number of. Dust Samples:_____---_.. Life ofthe mine? Zils 
~ Dates final report, started :.---- Date: Notice. (oan eae 
Hours ‘to Wiles ee tre | ee ie 
Date Completed a eee’ Date Pre: evious: fe i epeerien een aes 


Names. and titles of company officials with whom’ réecoininendations were: 
discussed: Richard Baugh, Supt., Clem Grindstaff, Mine Foreman, 
— 4-Oapies of report should be sent to: (Include: highest: ‘operating official, a 
oe President... and Superintendent, and number of copies each 
.s meee Robert Little, Safety Inspector, use previous mailing List. 


- »Recording Secretary (Name and Address): ee oe ee ere eee are a 
UMW A. District No. : 29. Local Union: No. :¢-22-2-+. aunion: “alata = 
previous epectioh ean eet aeeneenenn een Pantone | 

| Date ‘Transmitted aes 19. : CHanEs: D. Hamer, Ji: ae 


_ Federal Coal-Min me zs Inspector. : | 


-. Hardin, 
leases involving allotted lands on the 


568° 
ADMINISTRATIVE “APPEAL OF 
OW. J. B, GRAHAM. AND WIL- 


LIAM 8. GRAHAM 
Ee: see: 


“AREA ‘DIRECTOR BLA, BILL- 


_ INGS, AND ALL OTHER INTER- 
_ ESTED PARTIES | 


4 IBIA 205 


Decided November 19, “4075 aa 


Appeal from the decision of the Area | 
Directoy, affirming the decision of 
Crow Agency; 


the Superintendent, 
Montana, canceling certain 


Crew reservation, Montana. 


Affix med. 


| 1: Indian’ Taaae Tiéases! aad Permits: a 


| Farming and Grazing 


The restricted . allotment of any Indian. 
- May be leased for farming’ or grazing 
purposes by the allottee or his heirs, sub-— 
| ject to the approval of the superintend- a 
_ ent or other officer in charge of the res- 

| ervation where the land is located, yinder | 
such rules and regulations as the Seere-.. 


tary of the Interior may prescribe. 


2. Indian Lands: Leases and Permits: 
_ Amend-— 


Subleases,. Assignments, 
ments, Encumbrances 
A sublease, assignment, amendment: or 


| encumbrance of any lease may be made. 


only: with the approval of the Secretary 


and the written consent of all parties to rs 
‘such lease. — : 


APPEARANCES: Bert W. | Krommil-, 
Jer Esa:, and: James’ Ee ‘Seykora, Esq... 
counsel, for appellants, W. J. B. Gra- - 
ham and William S. Graham; Crow- 


ley Kilbourne, Haughey, Hanson & 
Gallagher by John Dietrich, Esq., for 


- Gary Murphy, Administrator of the 
_: SBstate -of..Maurice..D, -.Murphy,..De-. . 2 


ed 
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“eeased: Riwaid : Meredith, Esq. - 
Field Solicitoy’s Office, Billings, Mon- 


tana, for Superintendent, Crow: ‘Tn 


dian Agency, and Area Director, Bill- 
ings Area ee Bureau of Indian 
~ Affairs, Shake, 3 | _ 


OPINION BY lias 
‘TIVE JUDGE SABAGH 


INTERIOR BOARD OF © 
INDIAN APPEALS 


-'This -matter comes’ before’ the 


‘Board on an appeal from a decision. 
_ of the. Acting Area Director, Bul: 
ings, | Montana, dated April 2, 1974, 


affirming the decision of the’ Act- 


| ing. Suporintendeité, Crow Ag ceney, | 
_-Hardin;: ‘Montana,-,dated: January... 
- 98, 1974, canceling: certain leases 


(Contract Nos. 0-115, 0-116, 0-347, 


‘and 0-868) involving allotted lands 


on the Crow Reser ‘vation, Montana. 
The matter was refer red to Ad- 
ministrative Law J udge Frances Cc, 


Elge for a fact-finding hearing and % 
| weconimended decom A hearing 


was held at the Crow Agency, Mon- 
tana, April 3 and May 21, 1975. The 


essential facts of the case are Te: 


cited. in the findings and recom- 


mended decision, p. 570 dated Geto? 


ber 28, 1975 
The Aa ca ie J ues 


found among other things that :..:-.; 
1. Asublease, assignment, eee a 
ment,.or-encumbrance‘of any of: the 


leases may be made only: with the 
approval of the Secretary of the In- 


terior and the written. consent of 


all parties'to such lease a as pr ovided 
in 25 CFR 131. 12(a).. | 
. The appellants entered inte a 


568f 


_ ADMINISTRATIVE: APPEAL | OF Ww. “Jee 
WILLIAM S. GRAHAM. Vv. AREA. DIRECTOR BLA. BILLINGS, 
a ETS _AND (ALL OTHER ‘INTERESTED PARTIES. | — 


B. GRAHAM AND 
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sont aee of a daed on J ™~ 10; 197 a 


with Lalon Fladager and Daryl 
Fladager,:as purchasers; that on the 
next: day, July 11;:19%3, the Fladaz: 


gers by an agreement assigned their 
_ interests in and to said contract for 
deed to Maurice D. Murphy. The 


_ Jeases in question were-a part of the 


- consideration: for the purchase price 


set forth in: the ‘contract for deed. 
3: Maurice. D. Murphy- first de- 


ae livestock to the ranch prem- 


-iges, including thé land: covered: by . 


‘the. aforementioned: leases, on or 
about November 1,.1978.. 
4) Varying numbers of omer 


in varying amounts were accepted 
from the Maurice D. Murphy lease: 


aceount.. by members Of ne Left: 
Res family. pe 


pi) he: contention. ‘that.. ae ie ; 
© euisced in the* ‘“ssieiiiient of the 


eases by the acceptance of cash can- 


-. not be sustained: The acceptance of 


rentals by a lessor.subsequent to de- 


fault on specific provisious of a lease 


by: a, lessee does not constitute ‘a. 
waiver of items in ‘default in the 
absence of a showing that the lessor 
_voluntarily or intentially waivedthe .. 


Teqmrements: ees the: lease. . Ses- 
sions, Ines. y. Richard. Amado 


MMaguel (Lessor), 4 IBIA 84; 82 I. Di | 


831 (1975). 


AB. Custom ace usage on . Grow 


Reservation: for many. years’ has 
been the practice “that. insofar as 
office leases are concerned ‘where 


there are numerous Indian lessors; 


_heirship..problems involved’ * * * 


: recommended: - 
ber 28, 1975, affirming the Acting 


the punclnaee erie conte to. 
make payments under the office — 
leases and to demonstrate that the 
- consent. of: the Indians. 1s mM: fact 


given by such acceptance.”. = 
[1] & [2] The unauthorized prac- 


tice does not validate ‘the assign- 


ments for the reason th at no Agency ; 


practice can abrogate Acts of Con- — 


gress-ancl regulations of. the-Secre- 


tary of the. “Interior promulgated. . 
under. those Acts... See 25 U.S:C.. 
$893 (1970) and 25-CFR 131.12(a) — 


referred to, supra. 
The Judge issued findings. fre a 
‘decision on Octo- 


Area Director’ Ss ec for the rea- 


son that the leases” were ‘assigned 
contrary toa certain Federal Stat- Ss 
-ute.and Departmental. Regulation, — 


referre dl: toy. ‘SUpra,y TA that: the: appel: ‘ 
lants did not obtain the written CON 


sent of each lessor to. such assign- 
ments and did. not obtain the ap- 


proval O f. the Superintendent, Crow. | 
Indian Agency, of. such assign- : 


ments, (Italics supplied. a 


‘We hold that. the a er | 
of the: ‘evidence i in-the record: sup- - 


ports the findings and recomnidnded _ 
| decision. of the. Administrative Law os, 
Judge. We adopt. a udge Elge’ s de- 

| cision hereto attached. | 


NOW, THEREFORE, by virtue _ 


of the authority delegated. to the — 


Board of ‘Indian: “Appeals by “the 


Secretary of the Interior, 48 CFR — 


4.1(2), the appeal is hereby - DpIs- | 
MISSED. andthe decision of the | 
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foes ae ea, 

FIRMED. | 
This pont: 1s final for the 

epee tment. 3 


“DE CISIONS. oF ‘THE. 


Director : is AF 


eer J. SaBAGH, 
is ative J Uage.. 


_ Icoxeur: : | 
? Atexanper H, Wienke. | 
| Adininistrative. J ud ge. 


"ADMINISTRATIVE LAW JUDGE : 
“cyO BUREAU OF INDIAN AF- 
‘FAIRS, BILLINGS, MONTANA 


59101 


| ‘FINDINGS AND: RECOMMENDED 
ves DECISION. | 


| October 28, 1995 | 


| — ‘By Genoadan ‘of al anu- 
ary. 93, L975, from Hon. L. K. 


| Tnoma, hist ‘Administrative Law 


Judge, Office of Hearings and Ap- 
| peals, Ar lington, | | Virginia, the 


: undersigned was designated, to hold ; 
ry “hear: ing and. submit a recom- | 
mended ‘decision to the Board. of: 


Indian Appeals, i in accordance with 
an order. ther efor issued on J anu- 


. ary 22, 1975, by. Hon. David J. 


_ McKee, the. then Chief Administr a- 
: tive Judge of said Board. | 


_ * The Chief Administrative J nde | 
~ defined the i issues as: oe i 
Did the appellant. render ‘the. leases sub- 


ject to. cancellation ‘by: subleasing, assign- 
- ings, 


amending; : Or enciimbrancing said 
leases. or. other. action’ contrary ‘to the 
Statute. and regulations?. 
'. Did ‘the the parties: to said leases aequi- 


- esce: to the sublease, assignment, amend- 7 
ment ‘Or: encumbrance of such, leases s BY | 


~ Messrs.. Bert. W.. 
James E, -Seykora, of Hardin, 


-tana.. The -Superintendent, - 


DEPARTMENT oF THE INTERIOR: 182 Tab, 


. accepting lease payne from ‘persons 
_ other than the appellant-lessee ¢ or. ay any | 


other action ? ? 


oN prehearing eontereice: was. 


3 held j in this matter on April 3, 197%, - 


whereat it was. disclosed ‘that. ap- 
pellants would propose to intreduce 


91 exhibits:and the respondent (Bu-. 
vreau of Indian Affairs), three.:The 


documents were marked for idenbi- 


fication as. A-1 through A-21:and | : 
as R-1 through R-3. It was agreed : 


by.counsel for the respective parties 
that, prior to: the taking of. testi- 


mony, a stipulation could be pret. 
pared and entered into with respect. 
to facts not in dispute and with re+ 


spect to admission of exhibits... <= 
8, A hearing was duly held at the 
Crow  :- Indian: -..Agency,. Crow 
Agency, Montana, on May 21, 1975. 
Messrs. W. J. B. Graham and Wil- 


liam. S. Graham,.. hereinafter. re! 
ferred to as. the appellants, were 


present. in. person and by counsel, 
Kronmiller. and 


Montana. ‘Mr... Gary M. Murphy, 
Administrator of: the. Estate. of — 
Maurice D. Murphy, Deceased,.was. . 


present in person and by counsel, 


Messrs: John'M. Dietrich and Rich-, © 
ard E. McCann of Billings; Mon-— 

Crow 
Indiana Agency,.and the ‘Area Di:.. 


rector; Billings Area Office, Bureau 
of Indian Affairs, were represented 


by Edward L,.Meredith,-Esq., ‘of 
the Office of Field Solicitor, U-S. 
Depar tment of the: Interior, Bil | 
ings, Montana. Also inattendance 

were some.members:of the Lefthand 
samy Frederick. Lefthand, ae 
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AND. ALL OTHER INTERESTED PARTIES 
2 November 19, 1975 | 


aig Lefthand, Mela Lefthand, 
and Ira Lefthand. Frederick Left-_ 


hand, the prime mover in this.mat- 


ter, acted: as’ spokesman oe Re 


Lefthands... 


4, The ‘undated Stipulation, pre- 


| pared: pursuant: ‘to: the understand- 
ing. had at the prehearing confer- 


ence, was executed by the parties at 


- the: May 21, 1975, hearing. Said 


Se stipulation i is attached to the hear- | 


Soa 


Ing franscript. 


FACTS AND: DISCUSSION. 


Be On Saturday, October 13, 197 By | 


the appellants. held. a public auction 


at the: ranch premises for the pure 


pose of selling most of their per- 
sonal property. The display adver- 
tisement thereof, published: in the 
Hardin, “Montana, newspaper on 

October 4, 1978, contained the state- 


ment, “OLD TIME RANCH HAS 
BEEN SOLD. ‘THREE: GEN-— 


ERATIONS -OF ACCUMULA- 
TIONS WILL BE SOLD AT 
AUCTION.” (Exhibit R-8.) - 


?§ Fred: Lefthand talked witli, 
Mr. W. J. B. Graham-the morning 


_ ofthe auction, with respect to which 
Fred stated: 


- ing, that all he putin to.that. opera- 


Cag Gon in Wyola, it. took him. seventy 


_ * years, seventy and:-some odd ‘years, 


| and that his son was. going-to New 


Zealand, ‘and that he: was’ ‘just leav- 
hig, and I told him that, I gave him 
my: best regards and: E ead it was 
nice - imowing: him- tr ‘wished. him 


ee * At that time 
he indicated: to me that he ‘was leav-_ 


luck and that was the extent of our 
conversation at that point.” 

7. In their rariching operations, 
the appellants had leased land ‘from 


the Lefthands who were the bene: 
ficial owners of fractional shares in 


several allotments. Since the leases 


were of inherited trust lands owned _ 
| by more than five competent: heit's, 
_ they were subject to approval by the - 


Superintendent, . Crow. Indian — 
Agency, representing the Secretary | 
of the Interior, as provided in: 25 


z — R 131.15, last sentence. 


Leases between the. appellants 


| and the. ae mvolved 3 in this 


Case : are : 


i eiltnadk ‘No. O-115 for a period of ‘five: 
. years ‘beginning with: October 1, 1972, 


covering 104 acres,-moré.or less, eoeuse: | 


allotment 127 0—Medicinetail ; 


Contr act No. 0-116 for the same period 
as that in No. O- 115, covering 139.2 acres, 
more or less, of Crow: allotment. 127 a 
Pretty. Woman ; 

Contract No. 0-347 ee a: period of: five 


: years beginning : with: December J, 1973, 


covering 308. 65 acr es, more or less, ‘or por: | 


‘tions of Crow- allotments 12 70—Medicine: : 
tail Lefthand, and 1278—Peter Lefthand: 


and. 

para ace No. 0-368 tor ae. same period : 
as that in No. -O-847, covering. 640 ‘acKeS, 
more or less, of portions: of ‘Crow allot- 
ments 2837—Henry Lefthand, : 2838-—May 


Lefthand, and .3332—Rena Lefthand...._ 


8. All of the leases were couched - 
for direct payment of.cash rental to 
“the heirs” of the respective original . 
Allottees, in this. ae the. Leit- 


hands. 


iG, ‘In. ne lease. it j is erected ‘that es 


fe contract: 1s made and. entered 
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Into in ‘aecordance with the’ provi- : 


sions of existing law and the regula- 


tions (25 CFR. 131) bee by. this 
part: — 


hereof *. * *.? Tt is ea Im 25 | 


‘reference | ‘are’ made 


CFR 181. 12(a) that a sublease, as- 


sl ignment,. amendment, or. encum- 
branes: of any lease or permit'issued — 


under Part 181 may be made only 
with the approval of the Secretary 
andthe written consent of all par- 


tiés to such lease or’ permit, includ- 


ing the surety or sureties.The rule 


6. SUBLEASES..AND ASSIGN- 


MENTS, under. the -heading.“This 
lease is subject: ‘to: the following | 


provisions.” 


—10..On July. 10, “1978; B Weninack 


for deed was entered into by the ap- 


pellants.as sellers and Lalon Flad-. 


ager and Daryl Fladager, as pur- 


“cha sers; the next day, July 11, 1973, — 
- the, ‘Bladagers: ‘by: an: agreement. as- 
™ gioned: ‘their intérésts ‘in’ and to’ said 


contract. for - deed. to Maurice D. 


- Murphy of Scobey; Montana. Par. 2 


of stipulation. Copy of said docu- 


ments were admitted into evidence © 
as .Exhibit A-20. The Graham- 


Fi adager eontr act for deed is at- 


tached: to the .“Fladager- Murphy 


~ agreement as EXHIBIT A Tn- 
di: an leases,. including those with the 
Lefthands, were clearly a-part of 
the eoneider ation’ for the: purchase 


price set forth in-said contract for | 


deed. The third: paragraph and the 
pertinent portion of the fourth par- 
agr aph thereof read: jae 


The sellers hereby agree to assign 6 | 


the Purchaser all of the right, ‘title and 
interest in and to the competent and nou- 


© DECISIONS. OF ae DEPARTMENT OF. ‘THE: INTERIOR 


[82 LD, 


compet Leases: of: Indian allotted: lands | 


which are described in Hxhibit “B”, here- 


~ “to annexed, and by reference hereby made 
uy ‘part of this Contract for Deed. 


“Said Purchaser, in consideration of . 
the premises, hereby agrees to pay said | 


Sellers, as and for the: purchase-price of © 
- Said Jands and premises and. for. the.as- 
signment, of said — 


Indian teases. ue 
amount of. 


The last page of sad EXHIBIT 


«BY contains. the. allotment. num- | : 


bers, the legal descriptions, and the 


-acreages. covered -by Contracts 0- 


was spelled out in each lease as item 145, 0-116, 0-347, and 0-368, above 


| outlined. 
11. On page 6 of said contract for a 


deéd, it was’ provided : 


Notwithstanding any other provisions 
of this Contract for Deed, the Purchaser 
shall be entitled to the possession of the 


lands ‘and ‘premises herein sold’ and the - . 
- lands and premises herein leased on No- . 


vember 1, 1978. 


Maurice D.. Moe frst dimeiak: 
_divestock: to: the ranch: premises, in- _ 
“cluding the land covered by’ said 
_ leases, on “or about . November. 1, 


1973. Par. 4 of stipulation ; last par, 
Pp. 7, Appellant’s Brief. ‘ 
12. Maurice ‘D, Murphiy Pe on 
December 7,19 73..On December 20, 


a special administrator -of-his estate. 


was appointed“and* was. atithorized 


to continue the ranching operations 


of the deceased; on January 17 the. 
special-administrator was appointed 
Administrator with the. Will An- 
nexed; that administrator. was ‘re- 


moved or resigned and on May 14, 


1974, Gary: M..Murphy was ap- 
pointed. Successor -Administrator 


with the Will Annexed. From the 
time of the death of his father, Gary 


M. Murphy has been in possession | 
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? November 19, 1975 “ 


and canteol of the inaeede premises. 
“13: Varying numbers of pay- 


ments in varying amounts were ac-- 


cepted from the Maurice D. Murphy 


lease account by members of the © 


 Lefthand family. Exhibits A-2, 
A-4, A-6, A~8, A-11. The earliest 


thereof was dated August 28, 1973; 


the latest, June 3, 1974. (Exhibit 
A-2.). Fred Lefthand accepted and 
cashed one check in the amount of 
$90, issued on November 20, 1978, 
by W. T. Shaw, Jr., agent for the 


Maurice D. Mur phy ioe account. | 


(Exhibit A-6.) 

14. At the May 21, 1975, Rate 
ing, counsel for Gary Murphy, Ad- 
‘ministrator of. the. 
Murphy Estate, cross-examined 
Fred Lefthand concerning his: ac- 
ceptance of the $90 check. The 
record thereof is (Tr. 57): 

-Q. What you are saying now is that in 
November of 1978 when you accepted the 
$90 check on the Maurice D. Murphy 
Lease Account, you were doing. SO to. es- 


tablish the foundation for this lawsuit. | 


A, That's right. 


- Q. Did you notify Mr. Graham or Mr. 
| Murphy immediately. with regard to the 
acceptance: of that check, or Mr. Shaw? 


AL After’ | ‘I received. the check, my 
brother Anthony and I. in December, we 
proceeded to Mr. Murphy’s ‘residence in 
Wyola. -I think-at that. time if the ap- 


proach was mutual coming from him, ‘I: 
we would have considered, we 


think 
would have considered something that 
would alleviate the problem. We had a 


cool reception that day and it automati- - 
cally turned. things off. So at that point 
we had, we didn’t want to have any rela-. 


tionship with Mr. Murphy at that time. 


598~T47T-—T5——3 - 


Maurice D.. 


On December 26, 197 Fred | 


| Tener addressed a iner to the _ 


Superintendent, Crow Indian 
Agency, requesting that the 
Graham leases be canceled. Fred 


‘stated therein that, in October, Mr. 


(W. J.B.) Gr nae sold his antine 


operation and vacated the. area; 


‘that subsequently the Graham op- 


eration was purchased by Maurice | 


Murphy of Scobey, Montana; that 


Mr. Murphy died suddenly “about 
two weeks ago” - that he (EF red) had 
made several stcampts through the 


Crow Agency Branch of Realty to 
put the new owner on notice to 


comply with the lease assignment * 
provision contained in the original: _ 
lease contracts; and that he and the: 
other heirs had not given their con- 


sent for the lease to’ continué “toa. 
fourth party * * * ason of the late | 


Maurice Murphy bythe name of 


_ Gary Murphy.” The letter, as well 


as one dated December OT, 1973, | 
from Fred Lefthand to the Super-_ 
intendent, is In the record | in. ine file 


labeled CONTR. 0-115. 


16. On January 9, 1974, an un- 


‘signed letter was sent to. the appel- , 
-lants by the Acting Superintendent, | 


Crow Indian Agency, advising ap- — 
pellants that a written. complaint 

had been filed with him stating that. 

the appellants had sold or assigned 
the contracts involved in this case; 
calling appellants’ attention s 
and quoting the provisions of, 


item 6. SUBLEASES AND AS: 


574 | : DECISIONS: 


SIGNMENTS « as donne in neach 
_ solely on the basis of Frederick 


lease. The letter concluded with: 


| Inasmuch as you have not filed as- 


signments as stipulated above, you have 


violated the terms of the contracts: — 
. In: accordance with the provisions: of 


’ the Code of Federal Regulations, Title 


25, part 131.14, you are hereby allowed 


ten days from the date of receipt of this. 


notice to show. cause why your leases 
should not be cancelled. 


17. By letter of January 14, 1974, | 


to the Superintendent, the faock 
lants, among other things, stated: 


* « * This is to advise you that we have 
not sub-leased, assigned or amended the 


leases referred to in the letter of Janu- 
ary 9, 1974. In the event any leases are 
assigned we will, of course, present the 
matter of the assignment to the lessors 


named in the. leases for their consent 


and approval and request the approval 


of the Superintendent of rhe Crow Indian» 


Agency. | 


18. The Sujierintendent ont 
— ed to'the aan on n J anuary 28, 


1974, that: 


“Your letter: stating that you did not 
sell or assign the contracts is not a satis- 


: factory reply: to our.ten day show. cause. 


| notice. In accordance with the provisions 


. of the Code of Federal Regulations, Title. 
25,. 181. 14, you are notified that the con- 


- tracts as listed are hereby eancelled. 


He further advised the appellants 


of their right to appeal his decision. 


19: On F ebruary 12, 1974. the ap- 


pellants filed a petition for review 
of the Superintendent’s decision of 


_ January 28, 1974. The petition was 


directed to the Billings Area Di- 


rector, Bureau of Indian Affairs. In’ 


the petition, the appellants alleged 


that. the Superintendent’s action 


was arbitrary and capricious be- 


OF. THE. DEPARTMENT 


OF. ‘THE. INTERIOR (82 LD. 


oie was apparently ae 


Lefthand’s unverified letter of De- 
cember: 26, 1978; that, in sending 
the show cause letter: of January 9, 


1974, the Acting” ‘Superintendent 
_ acted solely on the Lefthand letter 


and assumed that there had been 
executed a written sublease, assign- - 
ment, or amendment of such leases ; 
that, notwithstanding appellants’ 
denial contained in their Janu- 
ary 14, 1974, letter, appellants were — 

not. offered or afforded a hearing. ~ 
The appellants then reiterated that 
no sublease, or assignment, or 
amendment. af the lease contracts 
had been made by them to any third 
parties. For. further © details, see 


_ EXHIBIT D to appellants’ Peti- 


tion. for Appeal to the Commis- 
sioner of Indian Affairs, 
907 By letter of April 2, 1974, to 


| appellants’ attorney, Bert W. Kron- 


miller, Esq., the then Acting Assist- 
ant Area Director, Billings: Area _ 
Office, Bureau of Indian Affairs, | 
J ohn R. White, concurred in the de- 
cision of the Superintendent, Crow 
Indian Agency, and denied the ap- 
peal. He advised appellants of their 
right to appeal his decision to the 


Commissioner of Indian. ‘Affairs. 


“91. The appellants filed a timely. | 


: petition for appeal to the-Commis- 


sioner of Indian. Affairs. The appeal 
was referred to the Board of Indian. 
Appeals for decision. The ‘Board 
issued a Notice of. Docketing on 
June. 4, 1974. Frederick: Lefthand: 
filed an answer to the petition for 


appeal. wherein the collateral issue 


of whether the leases had” been 7 
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aliaeed to provide for pear terms 
instead of 2- or 3- -year terms was 
- raised... | 

22. After the appellants filed a 
| supplemental brief, countering 


Frederick Lefthand’s answer to the - 


petition, the matter was referred to 


the undersigned administrative law - 
. judge as. her einabove stated. Par. 1, 


supra. | 

23. Under ae facts ceaiteds in par- 
agraphs 10 and 11 hereof, an im- 
pled assignment of the leases was 
effected. The contractual obligation 


to assign the leases and the assump- 


tion of possession, use, and control 
of the leased premises by the late 


_ Maurice D. Murphy constitute such. 


assignment. Absent restrictions in 


the leases and the regulations, as. 


set forth in paragraph 9 hereof, 
such implied assionments would 
have been effective to form the basis 


for the running of covenants in the 
_- leases as to burden or benefit: the 

assignee. 49 Am Jur 2d, Landlord 
and Tenant, § 397 (1970). See also 


_ Abbott. v. Bob’s U-Drive, 222 Ore. 
147, 352-P. 2d 598, 81 ALR 2d:-793, 


containing the above: cited rule and,’ 


further » holding that the occupation 
of leased premises by.one other than 
the lessee and his. payment of rent 
are sufficient to take the implied as- 
signment out of. the statute of 


frauds. Such assignment was con- 
trary. both to the regulations, pro-. 


_mulgated by the Secretary of the 
Interior pursuant to statutory au- 
thority, 25 CFR Part 181 (1974), 
and the provisions of said leases. 


“See paragraph 9 ee Statutory | | 


authority for said regulations are. 
cited to Part 131 at page 185 of Title 
95, Code of Federal Regulations 


(1974). 


94. The appellants nianmed that 
the lessors acquiesced to the sub- 
lease, assignment, amendment, or 
es of the leases in that 

“numerous Lessors received, ace 
cepted and cashed lease rental 
checks drawn on the Maurice D. 


Murphy Lease Account * * *” and 


that at the. time of Maurice D. Mur-. 

phy’s death, December 7, 1973, “The | 
Lessors had already approved: of 
Murphy’s presence by accepting | 


money (lease payments) from Mur- | = 


phy.” See appellants’ brief, page 8. 
Such payments were made and ac- - 
cepted as outlined in paragraph 13 
hereof. Most of the Lefthands ac- 
quiesced in the Murphy Operation : 
by acceptance of checks. 


95. Fr ederick Lefthand. seeped | 


one check on November 20,1973. He 


and his brother thereafter called 
upon J “Mr. Gary Murphy. Whatever 
transpired among the parties, Fred- 
erick Lefthand and_ his brother 
wanted no further dealings with 
Mr. 
hereof. The general rule is that ac- 

ceptance of rental by a lessor ‘from 
an assignee of a lease constitutes acy 
ceptance thereof or acquiescence 


therein, but -before such acquies- 


cence can be. imputed to the les- 
sor, he is entitled to know under. — 
what arrangements one other than 


Murphy. See paragraph 14 | 
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~ the original jeden: isin. possession. o 


In this case, that a contract for deed 


| had been entered into between the 
Grahams and the Fladagers and 


that such contract for deed had been 
assigned. by the Fladagers to the late 


~. Maurice D. Murphy remained a 
carefully guarded secret until the. 
' appellants filed their petition to ap- 


peal the matter to the Commis- 
sioner. The contention that Fred- 


erick Lefthand acquiesced in the as-. 


sionment of the leases by the accept- 
-ance and-the cashing of one check, 


in light. of the facts considered as a. 


whole, cannot be sustained. This 
coliclusion.is supported by the hold- 
ing of the Board of Indian Appeals 


in the Administrative Appeal. of 


Sessions, Inc. v. Richard Amado 


Miguel (Lessor) , 4 IBIA 84,82 T.D. 
331 (1975), that acceptance of rent- 


_, als by a lessor subsequent to.default 
"on specific provisions of a lease by 
the lessee does not constitute waiver 


of items in default in the absence of 
a showing that the lessor voluntar- 


ily. or intentionally waived the ré- 
quirements under the lease. — 


26. Appellants contend that the 


set of circumstances reveals that a 


rapid series of events transpired | 


that prevented Maurice D. } Murphy 
and the Maurice D. Murphy Estate 
from successfully taking steps that 


are considered appropriate under 
the regulations to receive proper 


documentation of his use of the 
leases in question, | 
Murphy’s entry into possession 
about November 1, 1973, the un- 
timely death of Mr. Maurice D. 


| Murphy, the difficulties of setting 


DEPARTMENT: 


D. Murphy?. 


fore 


recounting 


oF ‘THR--INTBRIOR, (182 ID: 


tp a is ge cattle. Speation. during 


_ the fall and winter ‘months, the dif- 
-ficulty of tracking down lessors; and 


the complications of handling such > 

matters in the Maurice D. Murphy 
Estate proceedings. But what of the 
months before the death of Maurice — 
The transactions 
whereby Murphy acquired posses- 
sion and control of the leased lands 
were completed on July 11, 1973. 
Negotiations. prior. thereto had to’ 
have been completed some time be- 
that. Whatever, -for- the 
Murphys to be lawfully in posses- 
sion of the trust lands here involved, 
the appellants should have obtained | 
the written consent of each of the 
lessors for an assignment. of the 
leases to. Maurice D. Murphy and 
the approval of the Superintendent, 
Crow India: - Agency, of such 


assi enments. | 


27. In addition to the foregoing, 
the appellants cite custom and us- 
age on the Crow Reservation to 


sustain their position: That. for 


many years it has been the practice 


“that insofar as office leases are con-: 
cerned where ‘thére. are numerous. 


Indian lessors, heirship problems 
involved, * = * the purchaser simply: 
continues to make payments under 
the office leases and to demonstrate 
that the consent of the Indians is in 
fact given by such acceptance.” The — 
testimony that such a practice exists: | 
is uncontroverted. (Tr. 75.) Corro- 
borative of the practice is a bill for 
collection. dated 12/20/73 from the 
Bureau of Indian Affairs, Crow. 
Indian Agency, addr essed to Gary 
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AND ALL OTHER INTERESTED PARTIES: 
_ November 19, 1975 
i Miepiy: Wyola, Montana, for 


farming and grazing rentals due on 
‘Contracts +0-2901, 0-347, and 


40-368, A xerox copy of the bill-. 
ing was attached to Frederick Left-_ 


hand’s letter of December 27, 1978, 


to the Acting Superintendent, filed - 
in the folder labeled CONTR. 0-_ 
115. The unauthorized practice does - 


not validate the assignments for the 
reason that no Agency practice can 
abrogate Acts of Congress and 


regulations of the Secretary of the 


Interior promulgated under: those 
Acts. See 25 U.S.C. 8398 (1970), 
and the regulations. discussed in 
paragraph 9 hereof. In Sessions, 
Ine. vy. Morton, 348 F. Supp. 694 


(C.D. Cal. 1972), the Court com-— 


mented on lack of action on the part 
of the Bureau of Indian Affairs, in 


connection with’. breaches of cons 


tract, as follows: 


* * * The delays of the Department of 


Interior through its Bureau of Indian. ~ 


Affairs, * * * raise serious questions of 
concern for Indian affairs which cannot 
be adequately answered within the 
framework of this litigation. The De- 
partment is charged with the responsi- 
bility of the management of its trust 
obligations in the best interest of Indian 
beneficiaries. This fiduciary duty carries 
with it—if not. express—at least an im- 
plied - requirement. of diligence. The 
tripartite nature of Indian affairs—at 
, least in the context of this case—points 
up the wisdom of review of those activ- 
ities té assure that the exercise of these 
| responsibilities remains sensitive to the 
desires—and more importantly to the 
needs of those our laws have been en- 
acted to protect. — 


598-7477 6-——4 


The comments apply equally to the 
practice at Crow Agency with re- 
spect to Leases included in contracts 
for deeds. 


7 CONCLUSIONS 


1. The appellants rendered the - 
leases subject to cancellation by as- 
signing them, 
statutes and regulations, in that 
they did not obtain the written con- 
sent of each lessor to such assign- 
ments and they did not obtain the 
approval of: the: Superintendent, 


Crow Indian Agency, of such as. 7 


signmenis. | | 
2. Some of the lessors acquiesced — 
in the transfer of possession of the 


property by accepting lease pay- 
ments from persons other than the ~ 
-appellants-lessees. Frederick Left- 


hand and his brother Anthony Left-_ 
hand dicl not so acquiesce. | | 

. The collateral issue with re- 
ee to whether the leases should 
have provided 2 and 3-year terms 
instead of 5-year terms is moot in 
light of conclusions 1 and 2: - 


RECOM MEN DA rl ON 


It is recommended that the de- 
cision issued by Acting Assistant | 
Area Director John R. White, Bill- 


ings Area Office, Bureau of Indian 


Affaire, be affirmed and that Lease 


Contracts 0-115, 0-116, 0-347, and. 
0-368 be cond ued as of 


January 28, 1974, the date of the 


letter from the Superintendent, . 


contrary to the 
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Crow Indian Agency, to the appel- 


lants, notifying them of cancella-. 
tion oe said leases. 


Done at Browning, Montana, 


| Om eres 28, 1975. 


Frances G Exer, 
Administrative Law Judge. 


ASHLAND MINING AND DEVEL- 
OPMENT COMPANY, INC. 
5 IBMA 259 
Decided N ovember 7 9, 19975 


Nees by the Mining Enforcement 
and Safety Administration from that 


. part of a decision by Administrative 


Law Judge Edmund M. Sweeney 
‘(Docket No. HOPE 75-19-P), dated 
May 5, 1975, refusing, in a civil pen- 


a alty proceeding, to assess a penalty 


- for a violation allegedly cited in an 
order of withdrawal and a modifica- 
' tion thereof issued in pursuance of 
the enforcement of the Federal Coal 


| cae Health and Safety Act of 1969. 


Affirmed i in result, 


1. Federal Coal Mine Health and 


Safety Act of 1969: Notices of Viola- 


tion : Sufficiency 


Where neither an order nor modification 
thereof describes a condition or practice 
constituting an alleged violation of a 
mandatory safety or health standard as 
required by sec. 104(e) of the Act, an 
Administrative Law Judge is correct in 
vacating. any proposed penalty assess- 


ment based on such inadequate notice; 


30 U.S.C. §814(e) (1970). 


- APPEARANCES: Richard V. Back- 
_ ley, Esq., and David Barbour, Esq., 


DEPARTMENT OF THE INTERIOR 


[82 LD. 
for appellant, Mining Enforeement. 
and | Safety Administration. _ 


OPINION BY CHIEF ADMIN- 

ISTRATIVE JUDGE DOANE 

INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


Procedural and Factual — 
Background 


On July 1, 1974, the Mining En- 
forcement and Safety Administra- 
tion (MESA) filed a petition for 
assessment of civil penalties under 
sec. 109(a) of the Act (80 °U.S.C. 
§819(a) (1970)),. against Ashland 
Mining and Development Company, 
Inc. (Ashland), respecting the lat- 


ter’s operation of its Sycamore - 


Branch Strip Job located at Cin- 


~ derella, West Virginia. The peti- 


tion cited, inter ain, the subject 
Order of Withdrawal No. .1 THH 
issued on September 20, 197 1, pur ; 
suant to sec. 104(a) of the Act (80 
U.S.C. § 814(a) (1970)). Ashland. 
failed to respond. Orders requiring ~ 
Ashland .to show cause why it 
should not be -held in default pur- 
suant to 48 CFR 4.544(a) were is-_ 

sued on October 10, 1974, and Oc- 
tober 15, 1974. Again Ashland made 
no response. On December 2, 1974, 


‘MESA. was requested to furnish 


available ‘information, including 
proposed findings, applicable to the 
criteria to be considered in assessing 
a civil penalty under section 109 (a) 
of the Act. MESA responded'to the — 
request on December 30, 1974. By 
Order of January 14, 1975,-a pre-_ 
hearing conference was set for Feb- 


B78)” ASHLAND MINING AND DEVELOPMENT COMPANY, INC. 


679 


November 19, Jane 


ruary 18, 1975, and a hearing on the 
merits was set for February 19, 
1975, if necessary. Mr. Charles 
Yates, the President of Ashland, re- 


Gee the Order on J: anuary 20, 
1975, but Ashland entered no ap- 
pearance at the prehearing confer- | 


ence. Accordingly, the matter was 
returned: to a default status.. 
Administrative Law Judge 


(J udge) issued his decision on May . 


— §, 1975, found no violation respect- 
ing Order of Withdrawal No. 1 
THH, and vacated any assessments 
based upon said Order. 

‘The pertinent factual background 
is as follows: On September 18, 
1971, at approximately 8:15 a.m., a 
surface machinery. 


curred at Ashland’s ‘Sycamore 


Branch Strip Job resulting in the | 


death ~ of Joseph Bevins, grader 
‘operator; on September 19, 1971, 
MESA learned of this event 
through a local newspaper article; 
on September 20, 1971, MESA com- 


meniced an investigation by issuing 


~ Order of Withdrawal No. 1 THH 
pursuant to sec. 104(a) of the Act 


which reads— “This Order was - 
issued pending an investigation of . 
a fatal accident’”— and designated 


the “entire operation” as the area 


from which persons must be with-— 
drawn and prohibited from enter- 
ing; -on that same day, at approxi- 


mately: 10:30 a.m., the order was 
served upon ron Yates, Presi- 
‘dent of Ashland; and on Septem- 
ber 22, 1971, the investigation was 


completed by MESA and a modifi- 


cation of the September 20th Order 


The | 


accident oc- 


issued pursuant. is section 1 104, - . 


of the Act. The modification con- — 
| tained the following: language : - : 


‘The order was modified to includé ‘the 
following conditions : ‘the 148 Caterpillar 
grader was damaged extensively as the 


result of: the accident, and shall be re- 
stored. to. a condition of, safe operation 
comparable to the original condition when 
_ received from the factory. This order was 


issued during the investigation of é a. fatal 


: accident. 


| AI udge’ S Once to F ‘irnisti Informa- 


tion, MESA provided a copy of a 


report entitled “Report of Fatal | 
Surface Machinery Accident, Syca- 
more Branch Strip Job, Ashland. 
Mining and Development Company, 
Cinderella, Mingo County, West — 
Virginia” (teport). This report de- | 


tailing the circumstances of that 


event was prepared by federal in- 
spectors, and: albeit undated, was 
issued subsequent to September 20, 
1971, the date of the Order at issue. 
It concludes with a list of notices © 


and orders specifying alleged viola- 
tions found during the inspection — 


conducted September. 20-22, 1971. 


With respect to the order in issue, 
the report (page ay states as 


follows: 
E maoarinent Danger eNeotion 1 of ( a) 


This Order was issued pending an in- 


vestigation of a fatal acodtent 


Action taken 


Order No. 1 was issued secre: 20, 


1971, on Form 104(a), requiring that all 
persons, except persons referred. to in- 
Section 104(d), be withdrawn and pro- 
hibited from entering the entire operation. 


The mandatory safety. standard 


| alleged to be violated ' is 80 CFR 
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77.404, which provides in relevant 


part as follows: 

Mobile and stationary machinery and 
equipment shall be maintained in safe 
operating condition and machinery or 
equipment in unsafe condition shall be 
- removed from service immediately. 
~ The Judge found that the Order 
issued pursuant to section 104(a) 

‘of the Act was wanting in two re- 
 spects: (1). it did not describe a 


practice or condition which might 


constitute an imminent danger nor 
recite that a mine inspection and 
concomitant designation of an 1m- 
minent danger area had been made; 
and (2) it failed on its face to state 
a violation of the Act or the regu- 
lations promuigated thereunder. 
The Judge further found that the 


Order was invalid predicated on the 
fact that it was issued. before the — 


mine inspection and determination 


_ of any imminent danger area—pro- 
- cedural steps which the Act ex- 
_ pressly prescribes must precede the _ 


issuance of a valid 104(a) order. 


80 U.S.C. §814(a) (1970). 


Judge concluded that the omission — 


in the Order itself ‘of either an ex- 
pressed violation or imminent 
danger condition provided no legal 
source from which a penalty assess- 


ment could be derived. The Judge 


further determined in substance 


that MESA could not rely on a 


modification of an order to correct 
the imperfections contained 3 in the 
initial order. | 


Contentions of MESA / 


MESA sont ade that a with- 
drawal. order’s validity is not at 
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‘Imposition 
therefor. 


The | 
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issue in a sec. 109(a) proceeding and 
is not determinative of the existence 
of an alleged violation. Secondly, it _ 
argues that an Administrative Law 
Judge may look to a subsequent 
Haodification of an order to find a 


- violation of a mandatory health or» 
safety standard, if the initial order 
fails to describe such violation. 
Finally, it contends that the Judge 


erred in not finding a violation of 
30 CFR 77.404 and assessing, a, civil 


penalty therefor. 


Issue Presented 


Whether aie sao order, 


~ Order of Withd? awal No. 1 THH, 
as modified by the subsequent 104 
_(g) order, gave sufficient notice to - 


the operator of a violation of a man- 
datory safety standard to justify the 
of a civil» penalty 


Discussion 


The Board is an | accord with 
MESA as to its first and second © 


contentions. With respect to the 


first, as previously set forth in ~ 
Eastern Associated Coal Corpora-— 


tion, 1 IBMA 233, 236, 79 LD. 728, 


1971-19783 OSHD par. 15,388. 
(1972), the Board has held that the 
validity ofa withdrawal. order 


which contains an alleged violation | 


is irrelevant in a 109 proceeding to 


a finding that the violation did ob- [ 


tain. With respect'to the second, we 
believe that a legitimate function of 
sec. 104(g) of the Act is to permit — 
inspectors to modify an order so — 
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that the sedation or era con- 
stituting a violation may be prop- 
erly described. Accordingly, we 
conclude that an Administrative 
Law J udge may look to a modifica- 
tion of an order to determine whe- 
ther the condition or practice cited 
therein constitutes a violation of a 
mandatory health ¢ or ately stand- 
ard. 


[1] Norwithetanding the. seve 
the Board takes note of sec. 104(e) | 


of the Act which reads in Pertinent 
— part: 


- Notices and orders ial pursuant to 
this section shall.contain a. detailed de- 


 seription of the conditions or practices 


which . cause and constitute an imminent 
danger or a violation. of any mandatory 
health or safety standard ee 


80 U.S.C. § 814(e) (1970). 


The language of the subject order - 


and modification thereof has led the 
Board to conclude that: (1) the ini- 
‘tial Order makes no mention of a 


violation; (2) the Modified Order 
_ is a directive to the operator and 
does not describe a violation of 30° 
CFR 77.404; (8) in combination, 


the order and its modification fail to 
describe a violation; and (4) the 


accident report can only be used in. 
support of, and not in lieu of, an 


appropriate notice of violation. 
Based upon the foregoing, we con- 
clude that no violation was appro- 


priately described in the subject 


order or the modification -thereof. 


See 5 U.S.C. $554(b)(8) (1970). 


| Accordingly, we conclude that the | 
Judge’s decision must be affirmed | 


in result. 


ORDER | 
WHEREFORE, pursuant to the 


, authority delegated to the Board by - 
the Secretary of the Interior (48 
CFR 4.1(4)), IT IS HEREBY 


ORDERED that the Judge’s deci- 
sion of May 5, 1975, IS AF- 
FIRMED and send fice assessed in. 
the amount of $2,055. shall. be paid 


by Ashland Mining and Develop-_ : 


ment: Company, Ine. on or before » 
thirty | CY) days of this decision. 


' Davip Doanr, 
GC hie ig Adininastrative J rudge. 


f concur: | 
Howarp J. ScuErLENnere, DRS! 
Administrative Judge. | 


ROBBINS COAL COMPANY. | 
5 IBMA 268 | 
Decided N owember 20; 1975 3 


Appeal by the Mining Enforeement 
and Safety Administration from a 
decision by Administrative Law Judge ~ 
Franklin P. Michels (Docket No. 


BARB 74716-P), dated May 23, 


1975, vacating a notice: of violation in 
a civil penalty ‘proceeding brought - 


: pursuant to sec. 109 of the Federal 


Coal Mine Health and. ee a of , 
1969. | 


. --Reversed. 


1, Federal Coal ‘Mine. Health and ~ 
Safety Act of 1969: Unavailability of 3 
Equipment, Materials, or ‘Qualified 
Technicians: Sufficiency 3 


582 DECISIONS OF THE 


The fact that equipment required to aie 


a condition is on order, standing alone, 
will not support a conclusion of unavail- 
ability of that eum 


"APPEARANCES: Thomas A. Masco- 
lino, Assistant Solicitor, and David 


Barbour, Trial Attorney, for appel- 


lant, Mining Enforcement and Safety 


Administration, 


OPINION BY OHIEF 


| A DMINISTRA TIVE JUDGE — 


_ DOANE . 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


Factual and Procedural 
Backgrownd | 


The subject of this ee is a 
notice of violation No. 3 FJ, issued 
on October 30, 1973, by Frank June, 
a duly authorized inspector of the 
Mining Enforcement and. Satety 


- Administration (MESA), in the. 


No. 1 Mine of Robbins Coal ‘Com- 
pany (Robbins) located at ‘Trafford, 
Alabama. The notice, which cited a 
violation of 80 CFR 75.1600, des- 
 ertbed the violative condition as fol- 
lows: | : 


Gonimanicados ‘facilities was [sic] in-- 
.  ‘eperative between the surface and the 


working section. 


On November 2, 197 3, the ede . 
issued a Notice of Abatement which 


terminated Notice No. 3 FJ. It 


states that “a new phone was in- 
stalled on the communication ayer 
tem.” 

MESA filed a ser iOn for : assess- 
ment of civil penalty against Rob- 
bins on March 3, 1974, charging it 


DEPARTMENT OF THE INTERIOR 
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with ‘ns above violation pur suant to — 


sec, 109(a) of the Act. 30 U.S.C. 
§ 819(a). (1970). -When Robbins 


- failed to respond thereto, it was or- 


dered to show cause on July 15, 1974, 
why it should not be held in default 


and the matter disposed of in ac-— 


cordance with 48. CFR 4.544(a). 
Robbins failed to respond to the 
Order to Show Cause. On Novem- 
ber 5, 1974, the Administrative Law 
Fridiee (Judge) ordered. MESA to > 
provide all available information, | 
including proposed findings, so that 
he might summarily dispose of the 
case. On November 20, 1974, MESA 
responded to the Judge’s. request 
and included under the heading of | 
“negligence” the following state- 
ments: “The operator knew the vio- 
lation existed because he had placed 
an order for the material to abate 
it. Therefore, he was not negligent.” 
The Judge rendered a one-page de- — 
cision on May 28, 1975, vacating the 
only notice of vinlation alleged by 
MESA in its petition—Notice No. 3 
IJ. His decision reads 1 in pertinent | 
part: | : 3 | 
. * * * prior to ‘the issuance of ik vio- | 
lation, the operator had placed an order | 
for the equipment necessary to abate the ~ 
violation, but had not received same be- 
eause of factors beyond his control. In 
view of the unavailability of the necessary 
equipment, no violation of a mandatory — 
standard is found. Itmann Coal Co., 4 
IBMA 61, 69 [S81 I. D. 96, 1974-1975 OSHD 
par, 19,427] (1975). *-* # | 
The language of 30 CFR 75. 1600 
is identical with the language of 
section 316 of the Act. (80 U.S.C. 


§876 (1970)) which reads: " 
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Y elephone service or equivalent two-way 
communication facilities, 


sentative, shall be provided between the 
surface and each landing of main shafts 


and slopes and between the surface and 


- each working section of any coal mine 


that is more than one hundred feet from 


a portal. 
M yin RSA? 8 C ontentions — 


| “MESA contends in substance that 
-a-mere showing that equipment is 


on order at the time of the issuance. 


of-a notice is not synonymous with 


equipment being unavailable and 


- does not establish a. valid defense ; 
that the burden is on the operator, 
when alleging the unavailability of 


equipment, to show that the re- 


quired equipment is not available 


on the market; and that since Rob-- 
. bins made no appearance nor intro-— 


- duced any evidence in its defense, 


' the record does not indicate that 


the: necessary telephone was not on 
the market nor that factors beyond 

Robbins’ contr ol prevented Robbins 
’ from receiving it. It further con- 
tends that the fact that the viola- 
tion was abated in 2 days is persua- 


sive evidence that the telephone was 


readily available on the market. 
Issue Presented 


Whether the aniaie wees Law 


Judge erred in concluding that a 


violation of 30 CFR 75.1600 did not 
occur and in vacating the subj ect 
notice. 7 
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approved by. 
the Secretary or his authorized repre- 
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: Discussion | 


The Board has previously held. 
“« * * that Congress did not intend 
that * * * a civil penalty (be) as- 
sessed where compliance with a 
mandatory health or safety stand- 


ard is impossible due to unavail- — 


ability of equipment, materials, or 
qualified technicians.” Buffalo Min- 
ing Company, 2 IBMA 226, 259, 


80 LD. 630, 644, 1973-1974 OSHD 
par. 16,618 (1973). This principle 
“was applied in Associated Drilling, _ 
-Inc., 3 IBMA 164, 81 LD. 285, 1973- 
‘1974 OSHD par. 17, 813 (1974), and 


again in /tmann Coal Company, — 
supra at 62, 82 LD. 96 (1975). In 


each of these penalty cases, the rec- 


ord indicated that the required ma- 
terial was unavailable to the mining 


industry in general. | 


The Judge ci in this eee 
that the telephone instrument was _ 
unavailable based solely upon the — 


fact that it was on order. Thereisa 
singular lack of evidence showing _ 
- when it was ordered, general avail- 


ability in the market, or any effort 


by the operator to obtain the in- 
_strument other than by placing the 


order. There is no evidence what- 


-soever in this record to support the 


finding that the operator had not 
received the equipment “because of — 


factors beyond his control.” As 


stated ee MESA in its brief: 


: To excuse an operator because 


ues materials have been ordered but - ~ 
not delivered—where such materials are 


54. 


available—is to exeuse an re from 
its obligation to keep replacement ma-- 


terials on hand or to have them imme- 
diately available so as to maintain a 


continuance of the high degree of safety 


compliance which the law establishes. 
eae (Brief, Dp. 3). ; 


The defense of unavailability as 


set out in Buffato is predicated upon 


a finding in the record of either the 
nonmanufacture of the equipment 


or its-unavailability or scarcity in 


* 4 the market in general. This prin- 
ciple was applied in Lucas Coal 


— Company, et al.,1 3 IBMA 258, 268, 
81 LD. 480, 1973-1974 OSHD par. 


18,226 (1974), in which the record 


evidence did not show that ade- 
quate backup alarms were unavail- 
able. There we ruled that the opera- 
tor had not borne his burden of 
proof and failed to show by a pre- 


ponderance of the evidence that the - 


alarms were unavailable on the 


_ market. In the instant proceeding, 


the record is devoid of any ee 
_ which indicates at the time of the 


issuance of the Notice either the 
the : 


general unavailability on 
market, or scarcity, of i ae in- 
struments, 

at | Accordingly, we conclude 
that the fact.that the telephone in- 
_ strument was on order, standing 
alone, is insufficient evidence upon 
which to base a conclusion of un- 


‘of availability, 


. LAfr'd sub nom Lucas Coal Company, et al. 
v. Interior Board of Mine Operations An- 
- peals, F. 2d (8d Cir, August 29, 
1975). - 
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‘Since Robbins was sthnad to be in | 7 


default, the Board assumes and 


finds that the subject violation did _ -_ 


occur. 43 CFR 4.544(a).: | 
In lieu of a remand, the Board 
may make the required findings of 
fact to coincide with the record evi- 
dence regarding any of the six 
criteria of sec. 109(a). Buffalo Min- - 
ing Company, supra at 230. Accor d- 
ingly, the Board finds that: (1) 
Robbins employs 20 persons with a 


production of 40 tons of coal daily 


and ‘8,000 tons annually;.(2) the 


history of its previous violations 1s 


insubstantial ;-(3) its ability to stay ; 
in ‘business will not. be affected by 
the.civil penalties assessed ; and (4) 


“at exhibited good faith in abating 
‘the violation. We further find that — 


Robbins was not negligent as its — 
knowledge and attempted abate-_ 

ment of the violation were manifest 
in its ordering the requisite tele- 
phone prior to the issuance of the 
Notice and that the violation was 
nonserious ‘since the only working 
section affected thereby was located 
5 minutes from the surface. Based 


‘upon the foregoing findings, we. 


conclude that an appropriate 
penalty assessment for such viola- 
tion is $50. 


~ ORDER 


_ WHEREFORE, pursuant to the | 


authority delegated to the Board by 
the Secretary of the Interior (43 _ 
CFR 4.1(4)), IT IS" HEREBY 
ORDERED that the Judge’s deci- 
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OFFICE; ont “BELKNAP COMMUNITY COUNCIL; AND’ ARNOLD ALLEN _ 
. November 26, 1975 


sion and onic te Notice of 
Violation No. 3 FJ, October .30, 


1973, in the above-captioned case IS. - 
REVERSED; that said Notice IS. 
REINSTATED; and that Robbins - 


Coal Company pay a civil penalty 
in the amount of 300 within 30 days 
from the date of this decision. 


Davin Doaneg, 
Chie ; Administrative J Uae 


: I Concur: 
- Howarp J. ScrmreNeere, JR, 
Administrative Judge. 


ADMINISTRATIVE APPEAL OF 
PANKRATZ AND 


SALLY ANN PAN 
AURELIA SPENCER 
Vee 
SUPERINTENDENT, “FORT BEL- 
KNAP AGENCY; AREA DIREC- 


TOR, BILLINGS. AREA OFFICE; 


FORT BELKNAP COMMUNITY 


| COUNCIL; AND ARNOLD ALLEN | 


Ss BIA 231 | 
Decided November 26, 19765 


Appeal from an administrative deci- 


sion granting allocation of cua. 


= pr ivileges. 


: AFFIRMED. 


ae & Indian ands: ees and Permits: 


| Grazing: Allocation: Generally 3 


A tribal governing body, may authorize 
the allocation of grazing privileges for 
tribal and tribally eontr olled government 


land to Indian corporations, 
associations, and adult tribal members. 
2,. Indian Lands: Leases and Permits: 
Grazing: Revocation or Cancellation 
The Superintendent may revoke or with: | 
draw all or any part of a grazing permit 
by cancellation or modification on 180 


days written notice for allocated Indian | 
use. 


- APPEARANCES: aeis P. Moore, 
Attorney at Law, for appellants, 


Sally Ann Pankratz and Aurelia 


_ Spencer. 


OPINION 


BY 2 sirius 
TIVE JUDGE WILSON ~ 


INTERIOR BOARD OF 
INDIAN APPEALS 


The above-entitled matter comes. 


_. before this Board on an appeal filed 


by Sally Ann Pankratz and Aurelia 
Spencer, through their counsel, 
John P. Moore, from a decision of - 
the Area Director, Bureau of In- 
dian Affairs, Billings, Montana, 


dated J anuary 20, 1975. The Area . 
Director’s aecieien sustained the ac- 
tion of the. Superintendent, Fort 


Belknap Agency, in allocating graz-_ 


ing privileges on tribally controlled 
lands on or near the Fort Belknap. 
; Reservation to Arnold Allen. 


The record indicates the follow- 
ing chain of events leading up to 
the appeal. herein. ~ ; 
- Range Unit No. 150. was sau 
tised fora 5-year period on Aprilli, 
1974, comprising approximately _ 


Indian 
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on 9.914 acres with a carrying capacity 
_ of 1,842 AUMs or 307. head of live- 


_ stock. The advertisement was made 
' under the authority of 25 CFR 151 


and Fort Belknap Community. 


Council Resolution No. 1-74.. 
The only bid received for Range 

~ Unit No. 150 was submitted by Sally 
Ann Pankratz. Accordingly, Range 


Unit No. 150 was awarded to her 


under H. Eighth preference of the 
r advertisement, | 
grazing permit No. 150 (Contract 


No. 14-20-0255-1657) was issued to. 


Sally Ann Pankratz for a 5-year 
period beginning January: 1, 1974, 
aud terminating not later than De 
cember 81, 1978, specifying specl- 
fically the grazing season to be from 
May 15 through November 15 of 
each year'thereunder. 

[1] Arnold Allen, prior to the 
deadline of November 15, 1974, sub- 
sequently postponed. to Novem- 
ber 18, 1974, at the request of the 
tribal council, requested allocation 
on Range Unit No. 150. Allocation 
was allowed thereon November 19, 
1974, by Resolution No. 121-74 pur- 
suant to Section II, Fort Belknap 


Community Counc Resolution No. 
1-74 and 25 CFR 151.10. The Fort 


Belknap Community Council, by 
virtue of its Charter, Constitution 
and By-Laws approved by the Sec- 
retary of the Interior, is vested with 


full power and authority to make 


and perform contracts and agree- 


ments of every description includ-— 


. Ing the authorization of allocating 
grazing privileges. eo 4 , : 


PECIIONS: OF THE DEPARTMENT Or THE INTERIOR 


Pursuant -thereto 


‘(82 ID. 


“On Deceriber 19, 1974, Sally its - 


-Pankratz was notified by certified 


mail, receipt No. 151681, that Arn- 


old Ailens allocation sete Range 


Unit No. 150 had been approved. 


Mrs. Pankratz thereafter on De- 


cember 24, 1974, submitted a re- 


quest to the Superintendent, Fort 


Belknap Agency, to assign grazing 
permit No. 150 to Aurelia Spencer. 
The Superintendent, by certified 


mail dated January 7, 1975, advised 


Mrs. Pankratz that her request for 
assignment of Range Unit No. 150 
to Aurelia Spencer.could not be ap- 


‘proved since the unit in question 


had already been allocated:to. Arn- 
old Allen. By the same letter the 


‘Superintendent advised Sally Ann - 


Pankratz that Range Unit No. 150 


had been awarded to her under Hi. 
Eighth preference of the grazing 


resolution, therefore making her 

permit subject to allocation. | 
Under date of January 9, 1975, 

Sally Ann Pankratz, by letter, ad- 


vised the Superintendent, Fort Bel- 
_knap Agency, that she was appeal- 


ing his decision of January 7, 1975. 
Her letter of January 9, 1975, gave 
the followmg reasons for. the 


" appeal: | 
~. Tam appealing the allocation of range ; 
unit 150 of Ft. Belknap Indian Reser- 


vation to Arnold Allen. Cattle belonging 
to. Aurelia Spencer, who is an enrolled, 


member of Ft. Belknap, has-been uning 


(sic) this unit. Mrs. Spencers’ cattle are — 
run with ours» as a ranch unit. This 
range unit is very impor tant the whole 
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ranch operation. There is accaea ‘and 


scattered through range unit 150.. This 
range unit is off the reservation and con- 
sists mostly of submarginal land. The 
grazing permit for range unit 150 was 
awarded to me for. five years in 1974. 
Mrs.. Spencer now has 300 head of cat- 
tle to almost fill the capacity of this range 
unit. Mrs. Spencer’s brand is on the graz- 


ing permit as well as my brand. These | 


cattle are Mrs. Spencer’s main-source of 
income for herself and family. 
I feel this allocation would push off 


Indian owned cattle with no available 


grazing for them. 


Aurelia Spencer c on J anuary. 18, 


1975, by letter advised the Superin- . 
| Pade Fort Belknap Agency, that | 
she se was appealing his decision 


of J anuary 7, 1975, regarding the 
allocation of Range Unit No. 150 to 
Arnold Allen. In her letter of Jan- 
uary 13, 1975, to the Superintendent 
she stated: 


tT am appealing to. wigention of range. 


- unit 150 of Fort Belknap Indian Reser- 


vation to Arnold Allen Cattle belonging 


to me, which I am enrolled as a member 
of Fort Belknap, and have been using 


this unit. My cattle will be on this unit . 


_ along with Sally Pankratz, this range 
unit is very important to the whole ranch 


operation. There is deeded land scattered. 


through range unit 150. This range ‘unit 
- is off the reservation and consists mostly 
of submarginal land. The grazing permit 


for range unit 150 was awarded me for | 


five (5) years in 1974. 

- T have 300 head of cattle to almost fill 
the capacity of this range unit, and have 
had for five (5) years. My brand is on 
‘the. grazing permit and ‘these cattle are 


my main source of income for myself & 
family. ; 

I believe the above is self-explanatory 
and would like some action’ on this as 
soon as possible. 


James A. Canan, Area Director, 
Bulings Area Office, Billings, Mon- 
tana, in denying Sally Ann Pank-. 
ratz’s appeal stated as follows: 


This is in further reply- to your let- 
‘ter dated January 9, 1975 appealing the — 
decision of the Superintendent to. allo-. 
cate Range Unit No. 150, on the Fort - 
Belknap oSencatlon: to Mr. Arnold 
Aljen., . . 

Your written petition, ee docu- 
ments, and the Superintendent's evalua- 
tion have been received ae reviewed BY 
this office. 


Under the terms of Fort Belknap Sone 


munity Council Resolution No. 1-74,  . 
dated February 1, 1974, and the Code of 

Federal Regulations, Title 25—Indians, 
Chapter 1, Part 151.15(c) the Superin- 
tendent may revoke or withdraw all or 
any part of a grazing permit by cancel- — 


lation or modification for allocated In- a | 


dian use. Resolution No. 121~74, dated 
November 19, 1974 allocated ‘Range Unit 
No. 150.to Mr. Arnold Allen for 307 head | 


of cattle. You were notified of this de- 


cision by Certified Mail dated Decem- . 
ber 19, 1974. Regulations requiring 180 
days written notice be given have been 
complied with and will expire May 17, 
1975. | 

By Certified Mail dated J anuary 7, 
1975, the Superintendent advised you that 
your request: for assignment of. Range: 
Unit No. 150 to Mrs. Aurelia Spencer had 
been disapproved. The established dead- 
line for’ approval of allocations, as mu- 
tually agreed upon by the Superintendent 
and Chairman, Fort Belknap oP aty, 


588. DECISIONS OF THE. 
Council, 
Your request for assignment was sub- 
mitted December 24, 1974—after the 
range unit was allocated to Mr, Allen. 
Tribal 
Code of Federal Regulations provide for 
the acquisition of rangeland when it is 
needed for a bona fide Indian livestock 
operation. We suggest Mrs. Spencer con- 
tact the Agency Superintendent and Com- 
munity Council to request an allocation 
of grazing privileges. She should be pre- 
‘pared to provide adequate proof of her 
ownership of the livestock to be grazed 
and a “share livestock contract” approved 
by the Fort Belknap Community Council. 
Allocations will be approved by joint 


action and approval of the Fort Belknap 


Community Council and - the Agency 
Superintendent. — | : 

_ Following our review of all aocuuents 
relative to your appeal we find the Su- 
perintendent has complied with the proyi- 
‘sions of the Grazing Resolution and the 
Code of Federal Regulations: ‘The 
Superintendent’s decision is therefore 
sustained and your appeal denied. __ 


a: *¥ “oe + % 


‘It j is from the foregoing decision 
| that the appeal has been taken to 
this Board. Sally Ann Pankratz 


_ and Aurelia Spencer in their appeal 
_ of January 29, 197 5, stated : 


; The basis for this appeal is the fact 
that the undersigned. are properly quali- 
fied to have and hold the grazing permit 
on the above Range Unit No. 150, and 


they have been exonetaly deprived i 


thereof. 


the appeal, we find it. necessary to 
determine what, interest, if any, 


Aurelia, Spencer has in this appeal. - 


An examination of the bid for eraz- 
ing privileges dated April 18, 1974, 


DEPARTMENT 


was set for November 19, 1974. 


Resolution No. 1-74 and the 


Before addressing the basis for. 


OF ‘THE INTERIOR, [82 LD. 


clearly shows that het Sehest = 


_ was not a co-bidder with Sally Ann 


Pankratz. Morever, the grazing per- 
mit issued on Range Unit No. 150° 
pursuant to the advertisement con-. 


tains only the name of Sally Ann 


Pankratz and no mention is made 
therein of Aurelia Spencer as a co-— 
permittee. Aurelia Spencer is first 
mentioned in Sally Ann Pankratz’s — 
letter of December 24, 1974, to the 
Superintendent, Fort Belknap 
Agency, wherein she makes mention - 
that she was assigning the lease 
[sic] to her because her cattle use 
this lease. [sic] Further mention is 
made of Aurelia Spencer in Sally 
Ann Pankratz’s appeal to the Area 
Director on January 9, 1975, to the 
effect that cattle belon ging | to Aure- 


lia Spencer, who is an enrolled 


member of Fort Belknap, have been | 


using this unit. The record indicates 


that some sort of.an oral agreement. 
existed between Sally Ann. Pan- 
kratz and her sister, Aurelia Spen- 
cer, on Range Unit. No. 150. 
However, the record clearly indi- | 


cates that the purported agreement 


was never approved by the Superin- 
tendent or the Fort Belknap Com- 
munity Council. Regarding Aurelia 
Spencer’s interest in this appeal, 
the Acting Area, Director, in his let- _ 
ter of April 15, 197 5, to this Board | 
advised : 

8 * 5 Ag g technical matter, we do not 
object to Mrs. Spencer entering an ap- 
peal in her own right'as an “interested 


party.” We do object to her joining Mrs. — 
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Pankratz as an appellant herein because 


she was, as stated, a stranger to the case — 


until after the decision complained of was 
made and the parties notified. That date 
was December 19, 1974 and the attempted 
assignment was not made until Decem- 
ber™24, 1974. Had Mrs. Spencer bid on the 
unit as a tribal member and had she stip- 
wlated the share/lease contract with her 
sister ‘the outcome could have been dif- 
ferent. The fact is she did not. 
ok aE Sige # * “te 

Concerning the. foregoing factors, 
the Board. concludes that Aurelia 
Spencer is not a party in interest in 
the appeal herein notwithstanding 


the fact her name appears in the 


case. Having disposed of Aurelia 

Spencer’s interest in the matter, we 
“may now turn to the merits of Sally 
Ann Pankratz’s appeal. 

_ Notwithstanding the numerous 
contentions set forth in appellants’ 
brief of April 30, 1975, of which the 
Board takes note, the only issue to 
be determined and resolved i in this 
appeal is as follows: 

Was Range Unit No. 150 as 
awarded to Sally Ann Pankratz 
subject to allocation and, if so, was 
the allocation properly made? 

_ The record clearly indicates Sally 


Ann Pankratz was awarded Range ~ 
Unit No. 150 for grazing livestock 


under TI. eighth preference, which 


is the preference for running non- 


Indian livestock. Under the terms 


_ of Fort Belknap Community Coun- — 
_ cil Resolution No. 1-74, Range Unit 


tablished for allocations. 


No. 150 was eligible foi ilocos . 


Accordingly, the Board finds that 


Sally Ann Pankratz’s Range Unit 


No. 150 was eligible for allocation 
for Indian use. | 

[2] Arnold Allen’s ence for 
allocation in Range Unit No. 150 
was made prior to cake deadline es- 
| On No- 
vember 19, 1974, Arnold Allen was 


allowed to allocate into this unit in~ 
accordance with 


Fort Belknap 
Community Council Resolution 
No. 121-74. Pursuant to said reso-— 
lution, the Superintendent under 
authority of 151.15(c) withdrew © 


‘and allocated to Arnold Allen 


Range Unit No. 150.for 307 head 
of cattle upon 180 days written no- 
tice as required by the regulations. 

The Board having found that the 
range unit in question was eligible 
or subject to allocation and was 
properly carried out, we find it un- 


necessary to consider at this time © 


the other contentions set forth in the 


brief filed in support of the appeal. 


In view of the findings herein- 


~ above set forth, the Area Director’s 
‘decision of January 20, 1975, sus- 


taining the Superintendent’s deci- 
sion of January 7, 1975, allocating 
Range Unit No. 150 to Arnold Allen 
should be afirmed and the appeal 
dismissed. 

NOW, THEREFORE, pursuant 
to the authority delegated to the. 
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ee of ae Appeals. by the This decision is final for fe De-- 
Secretary of the Interior, 43 CFR _ partment. : 
4.1(2), the decision of the Area Di- 
rector, Billings, Montana, sustain- 
ing the decision of the Superintend-— 
ent, Fort Belknap Agency, dated 
January 7, 1975, be and the same is —— | 
hereby AFFIRMED and the ap- Mrronerm.J.Sanaen,  —Ss>_ 
peal DISMISSED. — _ Administrative Judge. 


~ AtexaNpER i WILSON, 
_ Administrative J ud ge. 


I concur: 
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APPEAL OF INTER*HELO, INC, 

IBCA-713-5—68 (Ct. CL. No. 54-74), 
| Decided December 1, 1976 

Contract No. 14-08-0001-11015, Heli- 
copter Operations—Arizona, Idaho, 
Oregon, Washington, California and 
Nevada, Geological pote. | 

Denied. 


1. Contracts: Construction and Opera- 
tion: General Rules of Construction— 
Evidence: Generally 

An appeal before the Board on remand 


from the Court of Claims with instruc- 
tions to admit evidence, previously ex- 


cluded under the parol evidence rule, for: 


the purpose of showing a pre-award agree- 


iment or an express or implied concession . 
as to the rate of use of helicopter serv-_ 


ices, is denied where the record, aug- 


mented as the Court directed, shows that’. 
_the Government did not change its method 
' of contracting at appellant’s request but 


' rejected the proposal to include a guar- 
-anteed minimum daily rate of use and 
where an internal memorandum from ap- 


pellant’s president shows that he wnder-_ 


stood at the time of award that the con- 
tract could be flown at the rate of 5 
hours per day rather than the rate of 7 


hours per day alleged later when the 


eontr act proved ‘unprofitable. 


APPEARANCES: Mr. Paul C. Valen- 


tine, Attorney at Law, Spaeth, Blase, 
Valentine & Klein, Palo Alto, Califor- 
nia, for appellant; Messrs. John §. Me- 
Munn and E. Edward Wiles, Depart- 
ment Counsel, for the Government. © 


OPINION BY ADMINISTRA- 
TIVE JUDGE PACKWOOD © 


INTERIOR BOARD OF 
CONTRACT APPEALS © 


‘This appeal has been remanded to 
the Board from the United States 


218-25 6—7 6é——1 


Court of Claims in an action there- - 
in, ‘No. 54-74, arising from the 


Board’s denial of an equitable ad- 


justment for an alleged failure on 
the part of the Government to order 
helicopter services at the rate called 
for i in the contract. 

Based on two decisions by the 
Court of Claims, rendered after the 
Board’s original opinions, the Court 
concluded that the Board -erred in 
excluding from consideration, under 
the parol evidence rule, certain 
documents offered by appellant for 
the: purpose of showing a, pre-award 
agreement, or an express or implied: 
concession as to rate of use or heli- 
copter services,” 

The Court expressed no opinion 
whether the record, enlarged as it © 
deemed necessary, would show eh- 





1Court of. Claims No. 54-74 is entitled 
John Billmeyer, Trustee in Banko ~uptey of the 
Estate of Inter-Helo, Ine v. United States. 
The appeal before the Board is styled Appeal 
Of Inter*Helo, Inc. The Board’s original de- 
cision of December 30, 1969, IBCA—713—5-68, 


is reported at 69-2 BCA par. 8034, on recon- 
sideration, April 24, 1970, 70-1 BCA par, | 


8264. 

2The Court of Claims order ties Sylvania . 
Hilec, Products, Inc. v¥. United States, 198 Ct. | 
Cl, 106 (1972), and Macke Co. v. United. 
States, 199 Ct. Cl. 552 (1972), for the prop- 
osition that oral discussions at pre-award 
conferences and the practice of the parties . 
during performance may be considered to. 
resolve ambiguity in a contract or to supple- 
ment it with additional terms. In Sylvania, the 


contract resulted from a two-step procurement -_ 


involving negotiation of the first step and 
advertising of the second step. ‘The Macke 


-‘eontract. resulted from a negotiated procure- 
‘ment. The Inter*Helo contract resulted from 


a formally advertised: invitation for bids, — 
which procedure does not afford bidders an 
opportunity to negotiate the terms of the 
contract. . 
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_ titlement to additional compensa- ) 


tion? 
At ‘the cuca of appellant, a 


further hearing was held in San 
Francisco, California, on September. 


12, 1975. At the hearing, the docu- 
ments excluded from the Board’s 
previous consideration were admit- 


ted into evidence. The Board also 


| received. additional documents and 
further testimony from the -presi- 
dent of Inter*Helo which. were of- 


fered for the purpose of showing his 


understanding of the number of 
hours of helicopter service that 
would be ordered by the Govern- 
ment - pursuant to the contract, | 

F nas of Fact 


Ty The primary piece of evi- 


“dence on. which appellant relies to 
show the Government’s intentions 7 


with respect to the number of hours 
to be flown is a planning chart 


az | which sets forth the helicopter serv- 


ices contemplated by the Geological 
Survey for its operations during 
the period from June 1967 through 
June 1968.4 A copy of the planning 
document was given to Inter*Helo’s 


president on or about July 20, 1967, 


at a discussion held in response to 
his hand- delivered letter.. ; sof that 


8 The documents. seeiaea from the Board’s - 


consideration were Appellant’s Exhibits A and 
GB and a planning chart, Document BD Gi 


-. which were part of the ‘record before the 


Board and. were in the record certified to the 
Court of Clainis: 


4'The ‘planning chart which appeared in the 
Board’s record as Document “XY” was ad- | 
mitted as Appeliant’s Exhibit H at the hear-. 


ing op oa dea 12, 1975. 
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; date ® complaining that Inter*Helo 
needed: to average just. under 7. 


hours daily on a then- current con- 
tract at the hourly price therem in 
order. to cover its fixed costs and 
operating costs, while the - daily 


average of hours. flown since the 


start of that contract was 5.2 oe 
per day® » - | | 
The column on che extreme left 
of the planning chart is headed. 
“Date.” ‘Tt contains the months . 
from June 1967 through June 1968,. 
and is further broken down by 
weeks. Immediately to the right of - 


the date. column is a heading en- 
| titled “Hours per day” under which 


appears an hour scale from one 
through ten. The blocks of time for 


various planned survey projects ex- 
tend along .the. vertical scale in 


weeks and along the horizontal . 
scale in hours per day. 
The first project listed on the 


chart is the Ft. Apache project: 


which was planned for.a total of 90. 
hours at a rate of 7 hours per day. 
during the period from June. 19, 


1967, to J uly 9, 1967. To the richt 


of the chart, unde: the heading : 


“Actual,” the Ft. Apache project is 


shown to have been completed with 

a total of 90:35 hours at a total con- 

tract price of $13,315.75.7 | 
The next block of time on the 


planning chart shows the Wells 


Tr. IL 14. References. herein to the tran- 
seript of the hearing on September 12, 1975, 


' are designated Tr. II, while references to the . 


hearing on March 14, 1969, appear as Tr. f. 


.-. SAppellant’s Exhibit G, letter of July 20, 
; 1967, 


from platen Helo to the Geological 
Survey. 

™The author of the santas chart testified 
that it was accurate only with respect to the 
Fort Apache project.. Tr. II 50. 
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project planned for 120 hours with | 
40 hours planned. at Warm Springs, 
both at 7 hours per day, during the’ 
period from about July 12 to Au- 


oust 6, 1967. These two projects were 


the. subj ect matter of Inter*Helo’s ' 
letter of July 20 which discusses. 
~ hours: If the width of. the ‘block. 
from Wells to Warm Springs and — 
blocks: in the’ left-hand columin,:a: 


movement of aircraft and personnel 


the hope that progress would be 
more rapid at Warm Spring Ss (Ap- 
_ pellant’s Exhibit G). _— 


Beginning with August. 13,-1967, . 
the columin on the left of the chart 
shows planning for 855 hours of 
helicopter services at five different 7 

locations: Sand Point, 150 hours at. 

10 hours per day; Warm Springs, . 
430 hours at 10 hours per day ; Rock” 
Point, 175 hours at 6 hours per day; 
‘Priest Valley, 80 hours at 8 hours: 
per day; and Coolidge Dam, 20 — 
hours at 8 hours per day. The fig- - 
ures 80 and 20 are crossed out ae 
the chart by pencilled X’s. The 430° 
hours indicated on the chart for the — 
Warm Springs project is marked . 
out with a pencilled line and the fig- | 
ure 200° in pencil appears directly 


below. This reduction in hours al- 


located to Warm Springs could in-. 


dicate a reduction either in hours 
per day or in the length of perform- 
ance time, but there are no further 


notations on the chart to indicate — 
alternative was contem- 


which 
— plated. 
In addition to the five Biseles of 


time in the left- hand column, there. 


is another block of time to the right 


which does not appear under. the. 
—&cale for hours per day, but is under: 
necessary for Inter*Helo to achieve 


a heading designated “Sep. Con- 


tracts, This’ block of time is for 
875 ‘hours for Hailey and French 


Glen during the period of 67 work 
days from July 380-to October 31,: 
1967. The total number of hours di-* 


vided by the performance time in-'' 


dicates ‘a’ daily: requirement for.5.6: 
were drawn. to the same scale as.the. 


daily use of 6 hours is- indicated... 


_ The figure 375. is circled -several... 
times in ink. The figure 170. appears,. 


in ink beside an inked circle around... 


Hailey and again in ink below the — 
original. Fane 375. Inked lines near 


the .top on the block and below the~ 
bottom: of the block, together with _ 


a, dotted line and arrows indicate a. — 


change i in performance time to-the - 


period from August 15 to. Novem- 


ber 30, 1967. This Increase in per- : 
formance time. indicates a ‘contem- 7 
plated. daily rate of approximately 7 
5 hours per day. The pencilled ad- : 


dition: of: the two 170 figures to. 


yield a sum of 340, ‘which appears | 
near the line. drawn at. the end of 
the performance period, may indi- 


cate a reduction of 35 hours in the 
planned hours and would reduce oe 
the daily rate even further to. less: 


than 5 hours per day. | 

- It-should be noted that the: letter. 
(Appellant’s Exhibit G) which 
formed the basis for.the discussion 


at which appellant’s president ob-. 
tained a copy of the planning chart, 
did not allege that the Government. 


was obligated to order helicopter: 
services at the rate of 7 hours per 
day, but merely stated that it was. 
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that rate to cover its expenses. Of 
even greater significance is the testi- 
mony of Inter*Helo’s president that 
he proposed a minimum guarantee 
per day, stated in terms of “X” 
number of helicopter hours and not 
_as 7 hours or any other definite num- 


ber. The proposal was. rejected by 


the Government and Inter*Helo’s 
president was advised that the Gov- 
ernment would continue to use the 
same ‘formula as it had in the past 
without revising its procurement 
methods. The formula used in the 


®Testimony of the president: of Inter* Helo, 
Tr. [1 14-15:. a 


“A. Mr. Eckhardt was directly responsible 


-- for supervising the field operations on this 


particular type of Suey, more with the 

helicopters. : 

_ “Mr. Thurston was the Pacific Region Man- 
ager, of the entire U.S. G. 8. operation in Menlo 

Park. 

“There had been: a paneétime between these 
two gentlemen and myself with regard to 
working out some method of paying the con- 
tractor so that he didn’t lose money in. the 
field in the event that there was another 
period where something stopped the govern- 
ment from using the aircraft -at the con- 
tracted rate. 

“Thad. suggested a- creative soutonel: 
_ whereby there was a minimum guarantee per 
day and then all heli+—in which we would de- 
- liver “XX” number of helicopter hours for that 
‘minimum guarantee which was based on the 
same rate that we subsequently used for this 
contract. which was 144 per hour. All hours 
after that basic number of hours which were 
to cover our fixed costs in the field would have 
been sold at a small profit. All additional 
hours would have been sold to the government 
at our cost. So the government had an oppor- 
tunity here, if they wanted to fly ten hours per 
day to pick up an additional three hours at a 


rate of about $67, $70 an hour, something like 


that. 
— We were trying to impress the U.S. G.S, 
with the fact that the rate per hour was 
fairly irrelevant to us. What really counted 
to us was our cost for maintaining the equip- 
ment and the people in the field. And we 
needed “X’’ number of dollars per day for 
doing that, and if the government gave us 
those “X” number of dollars they were’ wel- 
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contract. under consideration was to. 
state a minimum guaranteed ium- 
ber of hours and a minimum per- 
formance time as well as a maxi- 
mum number of hours and a maxi- 
mum number of days to which the 
performance time could be extended | 


_by the Government.® 


In view of the fact that the plan- 
ning chart contains no indication of 
any planning for any project at the 
rate of 7 hours per day after July 


1967, as alleged by Inter*Helo, and 


in view of the Government’s rejec- 


tion of Inter*Helo’s proposal to in- 
clude a minimum daily guarantee in 


future contracts, the Board finds 
that Inter*Helo had no reasonable 
basis for an expectation that there — 
would be a minimum daily rate’ of 


‘7 hours per day in any future : 


contract. 

There remains the question of the 
rate that can be derived from the 
terms of the invitation for bids on 
which, as modified, the contract was 
based. The invitation for bids was 


issued on September 18, 1967, call- 


ing for a minimum of 525 hours of 
helicopter service at eight locations 
in a minimum performance time of 


come to fly the helicopters as much as they 
wanted. 

“Subsequent to that meeting it was sug- 
gested that this was a little bit adventure- 


‘Some and time-consuming to suddenly change © 


the government’s method— 

“Q. Now, that was suggested by— 

“A. Mr. Thurston. 

“Q. I see. | 

“A. He suggested that, that Cliff Eckhardt 
and I work out what was really required in 


terms. of hours per day in order for us to _ 


make it using—-using the same formula and 
method of procuring helicopter hours ‘as the 
government always has-in the past without ' 
revising their procurement methods.” 

® Contract, Item 1, Appeal File. 
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75 days. The invitation provided for 
a 50-day extension to a maximum 
of 125 days and set 875 hours as the 
maximum number of flying hours 
for which payment would be made. 
_ Appellant states, on brief, that an 
average daily rate of 7 hours can be 
computed by dividing the minimum 
hours, 525, by the minimum per- 
formance time of 75 days and also 


by dividing the maximum hours, 
875, by the maximum: performance | 


time of 125 days.t° These computa- 
tions are mathematically correct but 
- unnecessary in view of Inter*Helo’s 


knowledge of the rejection. of its 


proposal : for a guaranteed minimum 
daily number of hours. In comput- 

ing the maximum cost of perform- 
- ance to which it might be subjected, 
Inter*Helo needed only to compute 


its fixed and operating costs for the. 
maximum number of days of per-. 


formance time and the maximum 
number of hours that would be paid 
for under the contract. Dividing 
that total figure by the maximum 
number of hours set forth would 
yield its hourly costs. Its bid for the 
hourly contract price could then 


have been set high enough to. cover 


those costs and to provide for profit. 
The interjection into the bid calcu- 
lations of a daily rate, which Inter* 
Helo knew had been rejected, was an 
’ exercise in futility which provided 

1° Computations such as the maximum hours 
in the minimum time or the minimum hours 
in the maximum time, while possible, do not 


appear to be as reasonable as appellant’s 
interpretation. Appellant’s contention that 


the contract performance time should be ex- . 
. ‘tended to the maximum number of days only 


if the Government orders the maximum num- 
- ber of hours is well-taken. 


cal 
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no useful information for the pur- a 


pose of bid preparation. 

In any event, the terms of the 
original invitation did not ripen 
into a contract. Due to a severe re- 
duction of funds available for its 
projects, the Geological Survey was _ 
unable to award a contract for the 


number of hours of helicopter serv- 


ice proposed in the original invita-_ 
tion. Instead, the Geological Survey 
asked if Inter*Helo would accept a — 
partial award at the hourly bid 


price for a reduced minimum of 100 


hours and a. maximum of 525 hours, | 
with a reduction of the maximum. 


| performance time from 125 days to 


105 days (Appeal File, Item 3). 

Since the proposed partial award 
varied the terms of the original in- 
vitation for bids, Inter*Helo was 


free to accept or to reject the par- 


tial award, as it saw fit, but propos- 
ing a partial award pursuant to the © 


Federal Procurement Regulations, 


41 CFR Subpart 1-2.4, did not open 
up the terms of the invitation 1 for 
negotiation. : 
As indicated above, the Bond 
finds no reasonable necessity for the 
calculation of an average daily rate 
for the helicopter services. How- 


_ever, from Inter*Helo’s point eof 


view, the same logic which impelled: _ 
it to calculate an average daily rate 
of usage from the terms of the orig- 
ina] invitation would also require it 


to calculate the average daily rate 


under the revised terms."* Dividing 


“2 On brief, appellant argues that the Gov- 
ernment had an obligation to advise appel- 


- Jant that the average rate of 7 hours per day. 
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the changed maximum number of 
hours, 525, by the changed maxi- 


mum perfor mance time of 105 days | 


yields an average of 5 hours per day. 


- Dividing the “ehaneed minimum | 
number of 100 hours by. the un- 


changed minimum performance 
time of 75 days yields an average 
of 1.83 hours per day. As it did in 
its decision of December 30, 1969, 
the Board i ignores the minimum fiz. 
ure since testimony indicates that 


the 100-hour minimum was selected 


for budgetary reasons and it was not 
the intention of the Government to 
require that 100 hours be flown in 
5 days (Tr. 129; Tr. IT 58, 59). 
_ At the hearing on September. 12, 
1975, pursuant to the Court’s order, 
the documents marked as Appel- 
lant’s Exhibits A and B, which were 
offered at the original hearing and 
excluded by the “Board under the 

parol evidence rule, were admitted 


into. evidence. Appellant’s Exhibit 


B, a memorandum dated Novem- 
ber 1, 1967, from the president of 
Inter*Helo to the Board of Direc- 
tors, sets forth his. understanding 
of the contract in the last para- 
graph: - | 

In effect, however, the contract amount 


bas been reduced by some _ $50,000. 
U.S.G.8. in Menlo. Park tell us that. this 


(Continued) 
in the original invitation was being changed, 
citing United. Pacific Insurance v. United 


States, 204 Ct. Cl. 686 (1974). The argument © 


does not address the facts. The 7 hour aver- 
age was not set forth in the invitation and 
existed only in appellants’ calculations based 
- on the stated minimum and maximum. number 
of hours and days. When three: of the four 
terms, on which its calculations were “based, 
were changed, appellant could not reasonably 
expect: that the averages computed therefrom 
would remain pena: 
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money has been lost anyhow. Worse: the 
‘money they now bave in hand is only 
‘sufficient to cover the minimum, hence 


we could be back on the ground ip as 


-Short a time as 3-4 weeks. 


_ On the basis of the seule 


prescribed 5-day work week, flying: 
100 hours in the 15 work days in 3 | 


--weeks: would result in an average 
rate of 6.6 hours, while flymg 100_ 
hours in the 20 work days in 4 weeks 
-would be at the rate of § hours per 
‘day. Accordingly, the Board finds 


that Inter*Helo’s president was 
aware, at the time of his acceptance. 


of the contract on the revised terms, 
that the minimum number of hous 


could be flown at the rate of 5 hours 
per day. 
Appellant also introduced a series 


‘of internal memoranda from the 


president of Inter*Helo to the di- 


rectors dated January 15, 1968, 


through January 29, 1968 (Appel- 
lant’s Exhibits I through O), for 
the purpose of showing the parties’ 
interpretation of the contract dur- 
ing performance. In these memo- 
randa, Inter™Helo’s president com- 
plains of losses incurred by reason 
of the Government’s failure to order 
flying service at the rate of 7 hours 
per day. Appellant’s Exhibit M in- 


dicates that the Government’s re- 


sponse, when the complaints were 
communicated to it, was that the 
reduction of the overall amount of 
the contract reduced the average 
daily utilization rate from 7 hours to 
5 hours. The net effect of the memo- 


anda is to show the existence of a 
_ dispute over the rate of utilization 


and not to show. conduct - of the 
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parties prior to a dispute. In view 
_ of the Government’s respotise that 


the contract called for an average» 


of 5 hours per day, the subsequent 
increase in flying time, 
-brought the average above 5 hours 
-per‘day, cannot be construed as a 


Gover nment agreement with appel- 
lant’s interpretation. The Govern- - 


_ ment’s conduct is consistent only 
with its own interpretation of a 5 
hour rate per day and not with ap- 


pellant’s interpretation. of 7 hours: 


~ per day. 

The insistence of Inter’ ‘Helo’s s 
president on a 7 hour per day rate 
does not appear to be based on his 


“understanding at the time the con- 


tract was awarded nor can it rea- 
sonably be derived from the terms 


7 of the contract itself. We are not 


persuaded that the memoranda to 
the board of directors amount to 
anything more than a self- “serving 
attempt to justify acceptance of a 
contract. which proved. to be ui- 
profitable.?? | | 
Appellant offered no new evi- 
dence regarding the number of 
days and hours flown under the con- 


tract. On brief, appellant suggests a _ 


computation showing a.total of 83 
_ days flown during the period No- 
vember 6, 1967, to February 28, 
1968, and 8 dais during the period 
| March 1, 1968, to March 13, 1968, 





7 2 Inter* Helo’s president used the figure 
$600 for his fixed costs. per day (App. Ex. G) 
while the firm’s accountant testified that the 


fixed costs. actually amounted to $708 per — 


‘day (Tr, I, 82-98). The magnitude of this 
diserepaney suggests. that. a major part of 


appellant’s problems may have. resulted from: 


submitting an improvident bid based on inade- 
quate cost data. 


which | 


when only. one Meat: was. -avail- 
able due to a crash. The 83-day fig- 


ure differs from the Board’s find- | 
ing of 61 days flown during the first © 
period when both aircraft: were in 
operation. ; 
Examination of the oper ations 


copes for the periods: (Appel: 
lant’s Exhibit C) and the schedule 


of delivery | derived therefrom, 


which appears as Appendix A to 


appellant’s complaint, discloses 
flight operations on only 61. days 
during the first period. Appellant’s 
suggested computation fails to take 
into account the Christmas recess, _ 
the fact that 7 compensatory days 
off were taken for weekends worked. 
in November and ‘December, and 
the fact that 5 days were used for - 


moving. from one project to an-. 


other, for which appellant was paid 
separately on a mileage basis. Ac- 


cordingly, the Board reaffirms its 


finding that 328.45 compensable | 


hours were flown in 61 days during. 
the first period at a rate of 5.88 — 


hours per day or 2.69 hours per air- 
craft per day. During the second 


period, about. which there is no dis- 
pute, 19.90 hours were flown in 8 
days by one aircraft for a daily 
average of 2.47 hours. The slight 
deficiency of .03 hour per day below 


the computation of a contract rate’ 


of 2.50 hours during this period is 
insufficient to reduce the overall 


average. below 2.50 hours per air- 


craft per day. The Board further | 


finds that the total number of hours | 


flown was within the range con- 


templated by the terms of the con- 


tract as awarded and was flown at 
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an' average daily rate in excess of 


the rate of 5 hours per day that can . 


reasonably be calculated from the 
terms of the contract, 


Conclusion 
The record, enlarged by parol 


evidence as deemed proper by the 


Court of Claims, does not support 
a finding that appellant is entitled 
to an equitable adjustment. | 

_ The appeal is denied. 


G. Hersrrt Pacxwoon, 
Administrative Judge. 


I CONCUR: 


Wim F. McGraw, 
‘Chief Administr ative Jud ge. 


ISLAND CREEK COAL COMPANY | 
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Decided December 8, 19? 7) 


Appeal by the United Mine Workers 


of America from a decision by Admin- 


istrative Law J udge George H. Painter 


(Docket No. HOPE 74-740), dated 
July 3, 1975, granting in part an appli- 
cation’ for compensation filed by the 
United Mine Workers of America on 
behalf of miners at the Tioga Pr epara- 
tion Plant of Island Creek Coal Com- 


pany pursuant to. sec. 110(a) of. the. 
‘Federal Coal Mine Health and pay 


Act of 1969. 


Affirmed. 


1, Federal Coal Mine “Health and 
Safety Act of 1969: Entitlement - of 
Miners: Compensation: Generally. 


DEPARTMENT OF THE INTERIOR 


Subsequently, 
. March 5, 1975, pursuant to sec.’ 


[82 LD. 


A shift for the purposes of sec. 110(a) 
of the Act begins at that time when pay- 
ment begins and terminates when pay- 
ment terminates. If a sec. 104(a) or 


— 104(b) order of withdrawal is issued be- 
tween shifts and it has not been ter- 
- minated, the miners idled thereby in the 


following shift are entitled to full com- 
pensation by the operator at their regu- _ 
lar rates of pay for the period they are _ 
idled, but for not more than 4 hours of 
such shift. 


‘APPEARANCES: Steven B. Jacobson, 


Esq., for appellant, United Mine 


- Workers of America. 


OPINION BY ADMINISTRA- 


TIVE JUDGE SCHELLEN- 
BERG 
INTERIOR BOARD OF GON- 
TRACT APPEALS © 


FB actual and Procedural 
Background 


_ On December 16, 1974, a Mining 


| Enforcement and Safety -Adminis- 


tration (MESA) inspector issued 
to Island Creek Coal Company (Is- 


land Creek) Notice of Violation 


No. 1 JED for an alleged violation 
of the Federal Coal Mine Health 


‘and Safety Act of 1969 (Act)? in 


its Tioga Preparation Plant, Tioga, 
Nicholas County, West Virginia. 
at 7:15 am. on 


104(b) a the. Act, the same Inspec- 


tor issued Order of Withdrawal No. — 


1 JDD on the grounds that “little 


or no effort has been madé to abate 


this notice.” Order No. 1 FFN, - 


_ March 6, 1975, issued at 1 p.m., 


modified the above order and al- 


130 U.S.C. §§ 801-960 (1970). 


2 sued Withdrawal Order 
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lowed miners to return to the area 


ordered withdrawn. 
On April 9, 1975, the United 
Mine’ .Workers of America 
(UMWA) filed an application for 
compensation with the Office of 
Hearings and Appeals. At a pre- 
hearing couference the parties stip- 


ulated to the following facts. First, 


at 7:15 a.m. on March 5, 1975, Fed- 
eral Inspector John E. Dotson is- 
No. 1 


JDD, March 5, 1975. The order 


prohibited any person from enter-— 
ing or working in the bottom of 
the raw coal and clean coal silos at 


the Tioga Preparation Plant. 


- Second, the night shift at the Tioga 


_ facilities officially ended at 7 a.m. 
except for one mechanic who 
worked until 7:30 a.m. and was the 


only night shift employee who 


worked in the preparation plant 
area. Third, the day shift at the 


Tioga facility. officially began at 


7:30 am. However, prior to this 
time the employees generally ar- 


rived at the work site and changed 


, into. work clothes. Fourth, as a re- 


sult of the inspector’s order, the © 


coal preparation facility was closed 
after 4 hours of work on the day 
shift. Although the entire prepara- 
tion plant itself was not covered 


by the order, no more coal could be - 


processed as no raw coal could be 
' removed from the silos. Fifth, the 
preparation plant employees on the 


March 5, 1975, day shift worked 


only. 4 hours and those on the eve- 
ning shift of that date did not work 
~ atall. 


Administrative Law Judge Pain- 
ter (Judge) held that a literal read- 
ing of the phrase “during the shift” 
in’ sec. 110(a) requires a finding 
that the instant order was’ not is- 
sued during but prior to the shift 
which renders the day shift the 
“next working shift” and mandates 
the operator to pay the day shift 
employees for up to 4 ‘hours of idle 
time. He held that this requirement 
is not negated by the fact. that com- 
pensation for work. was paid for — 
the initial 4 hours of the day shift. 
He further held that the operator is 
not required to pay compensation to. 
any mine employees for idle time 
after the end of the March 5 day 
shift. UMWA filed a timely notice 
of appeal with this Board on July 
94, 1975. A timely brief was filed 


by UMWA. The Mining Enforce- ~ 


ment and Safety Administration 
did not participate in the hearing 
nor on appeal. The operator, Island 
Creek, has not participated in this 
appeal. 7 


Contentions of UMW A on Appeal . 


The UMW 4A/’s basic contention is 
that the Judge erred in finding. 
that the order in question was not 
issued “during” the Mar. 5, 1975, 
day shift. As a consequence of this 
finding UMWQA further contends it 
is error to deny the day shift work- 
ers pay for the balance of that shift 


_and the night shift workers 4 hours 


pay as the “next. working shift.” In 
support of its appeal UMWA has_ 
three arguments as follows: (1). 
that in effect the order was issued 
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durmg the day shift; (2) where an 


order is not in fact eed during 


any shift it must be considered as” 
having been issued during the next 


following shift; and (3) that sec. 
110(a) must be interpreted as pro- 
viding compensation for the first 


two shifts idled by the closure order. 


notwithstanding the time when the 
- order was actually issued. 


iL ssues Presented 


shift begin. | 
B. Whether the J cass, erred in 


finding that the order was not is- 


sued “during” any shift. 
C. Whether the order should be 
considered to have been issued “dur- 


ing” the. day. shift in light of the 


purpose behind section 110(a). 
Discussion. | 
Sec. 110(a) of the Act is relied 


upon by UMWA in its claim for 7 
compensation for the idled miners... 
The appropriate part of that sec-. 


tion provides as follows: 


' 104 of this title, all miners working dur- 


ing the shift when such order was issued : 


- who are idled by such order shall: be en- 


titled to full compensation by the opera-. 
tor at their regular rates of pay for the — 


period they are idled, but for not more 
than the balance of such shift. If such 


order is not terminated prior to the next. 


working shift, all miners on that shift 
who are idled by such order shall be en- 


titled to full:compensation by the opera- — 


tor at their regular rates of pay for the 
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period they are idled, but for not more 
than 4 hours of such shift. * * * | 
Conference Report No. 91-761 
presented to the House of Repre- 
sentatives in the first. session of the 
91st Congress contains sec. 110(a) 
as it exists in the law today.? The » 
Statement of the Managers on the 
Part of the House explains the 


above and indicates that the Senate | 
bill provided for, compensation to 


miners only if a withdrawal order 


was issued for repeated failures to 
A. At what point in time does a. 


comply with a health or safety - 
standard. |The Statement Bae 
indicates: 


* * * The cor eaeatne provision of the 
House amendment provided that where a | 
withdrawal order has been issued all. 
miners working during the shift when - 
the order was issued who are idled by 
the order will be entitled to fall com- 


pensation at their regular rates of pay 


for the period they are idled, but not for 
more than the balance of the shift: * * 
(Italics -added.)*. 
- This limited. House amendment 
was approved by the Committee and’ 
supplemented the Senate bill: 
~UMWA argues in its brief, while _ 
conceding that payment of the min- 
ers for the day shift did not begin 


7 until 7:30 a.m., that “shift” is an 
eG ee coal mine or area of a eee mine _ 
is closed by an order isued under sec.’ 


ambiguous term subject to two def- _ 
initions. The UMWA favored def- 
inition includes “at least 15 minutes . 


prior to 7 30” as ee of the day — 
shift. | | 


_ [1] We cannot agree that shift” 


is an ambiguous term. The term is 


used very extensively in the coal in- 


2 Legislative History, - Federal Coal Mine. 
Health and Safety Act, Mar. 1970,-p. 978. 
§ Jd. at page 1035. 
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term as “a scheduled period of work 
or duty.”* Such is the ordinary 
meaning of “shift” when used in 
this context. In the absence of Con- 
gressional intent to the contrary, it 
is incumbent upon the Board to in- 


terpret the language in the Act acm 


cording to its ordinary meaning. 


The ordinary meaning of “shift” as. 


used throughout the coal industry 


and- in the Act is that period of 
time during which the miners are 


actually being paid. The construc- 


' tion suggested by UMWA not only | 


circumveuts this: ordinary meaning, 


but also opens it to arbitrary deter- 
minations regarding the point at — 
a shift actually begins.: 
Therefore, the order in this case, is- 
sued at-7:15 a.m., was issued 15: 
minutes prior to the day shift and. 
15 minutes after the night shift and 


which 


not “during” any shift. 
: , 


— «iB, 


| We cannot adopt the proposition 


acdvanced by UMWA that Congress’ 


intended that “all closure orders are 
_ to be considered as having been is- 


~ sued during one shift or another”. 


nor that “Where a closure order is 


not issued during any shift it must. 


be considered as having been issued 


during the next following shiit, for 
purposes of sec. 110(a).” The posi- 


-. tion of UMWA presupposes that 


Congress was either intent on pun- 


ishing the operator over and above 


closure, loss of ae and: im-— 


“4 Wedster’s. 
ary, G. & C. Merriam Co. c. 1969, p. 800. 
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position of civil monetary penalties 
or was legislating. charitable con- — 


_, tributions from operators to its | 


miner employees. In either event, 
there would be no reason not to-com- 
pensate all miners for the entire 
time they were idled by the closure 


order. However, we do not so glean | 


this to be the intent of the Cone 
oress. ‘Rather we feel the intent to. 
bs to attempt to compensate only 


those miners whose work activity: 
was most abruptly curtailed by the: 


closure order. We will interpret the’ | 


provision in this light and accord. 
- ordinary. meaning to the ordinary 


terms used .in the legislation. 


' Furthermore, we-are inclined to 
believe that the provisions of sec. 


110(a) of the Act were designed: 


with knowledge of and perhaps as. 
an extension of the industry prac- 
tice for payment of reporting pay. 


Congress recognized a need for pay- 


ment. to miners as partial recom- 
pense for idle time occasioned: by 
the abrupt issuance of withdrawal 
orders. Being aware that. the issu-. 
ance of a sithdeawal order in most. 
instances. will be without fault of 
the miners, Congress incorporated 


this provision for. partial compen-_ 


sation. Obviously, the Congress felt 
those - working the shift during 


which the Srdez is issued are en- 
_ titled to be compensated as though . 


they had worked the full 8 hours: 
of the shift since their work would 
be abruptly halted through no fault — 
of their own. Furthermore, Con- 


-_ 


eliminated any dispute over time- 
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gress was obviously concerned that 


miners on the subsequent shift may 


not be timely advised of the issu- 
ance of the withdrawal order and 


may report for work. Rather than 
leave the determination of timely 


| notice to chance or the uncertainties 


of communications and being aware 


that: withdrawal orders may be. is-. 


sued at any time during a shift, 


| Congress: declared that all miners © 
on the next working shift would be 
_ entitled to full compensation for up 


to 4 hours and thereby effectively 


liness of notification to the miners. 
We view sec. 110(a) as a practical 
solution to what could be a never- 
ending dispute and therefore should 
be interpreted in this light rather 


than as the imposition of ‘a penal 


sanction on the operator. 
‘Based-upon the evidence ‘of the 
instant case we. find, .as did the 


Judge, that the order in question _ 


was not issued “during the shift” 
and’ that the miners on the “day 
shift” commencing at 7:30 a.m. are 
logically on the “next working 


shift” entitled to full compensation. 
by the operator at their regular 


rates of pay for the period they 
were idled, but for not more than 
4 hours of such shift. 


ORDER 


WHEREFORE, pur suant to the 


authority delegated to the Board by 


the Secretary of the Interior (48 


CFR 4.1(4)), IT IS HEREBY 


eee that the decision in the 


or aga: OF THE INTERIOR, _ 


| above-captioned 


[82 LD. 


case IS. 


AF- 
FIRMED. | | 


_Howarp J.. ScHaLreNnserc, JR.” 


| Administrative Judge. 
I concur: - | 


Davin Doar, 
¢ hie f Administrative J Fudge, -_ 
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‘Decided December 12, 1978 


Appeal by the Mining Enforcement 
and Safety Administration from a 
decision and order by Administrative 
Law Judge George H. Painter (Docket 
No. BARB 74-1412-P), dated May 27, 
1975, vacating a notice of violation in 
a civil penalty proceeding brought pur- 
suant to section 109 of the Federal 
Coal Mine Health and Safety Act of | 
1969. 


Affirmed in result. . 


Federal Coal Mine Health and Safety 
Act of 1969: Mandatory Safety Stand- | 
ards: Methane Tests 

Sec. 308(h) (1) of the Act and its counter- 
part, 380 CFR 75.307, pertain only to 


methane tests at working places where | 
electric equipment is operated or about 


to be operated. It is improper to cite an 
operator for violation of this standard 
' when an operator fails to make methane 


tests at a working place where electrically - 
operated equipment is neither present nor 


about to be operated, 


APPEARANCES: Fredric K. Rosen- 
berg, Trial Attorney, for appellant, 


Mining Enforcement and Safety Ad- 


oy +  -. + UNITED STEEL 


‘CORPORATION -— 603 © 


December 12, ace 


Siete Billy M. ‘Tennant Esq. cs 
for appellee, United States pteeh Cor- 


poration. 


OPINION BY CHIEF ADMIN- 
ISTRATIVE JUDGE DOANE 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS © 


In a threshold circumstance, the 


Board is asked to construe, 30 CFR 
75.807, the subject of an appeal by 


the Mining Enforcement and Safety — 


Administration (MESA) from a 


_ decision by an Administrative Law 
Judge (Judge) in a proceeding 


brought pursuant to sec. 109(a) (1) 
of the. Federal Coal Mine Health 
and Safety Act of 1969 (the Act). 
30 U.S.C. § 819(a) (1970). The lan- 


ouage of 30 CFR 75.307 is a restate- 


ment of sec. 303(h) (1) of the Act, 
and the part thereof in dispute reads 
as follows: 


At the start of each shift, feats for 
methane shall be made at each working 


place immediately before electrically op- | 


erated equipment is energized. * * * 


7 sstaliGe added. ) 


30 U. S.C. § 863 (h) (1) (1970). 
The Judge concluded that this 


provision requires methane tests to. 


be made only in the working faces 
where electrical equipment is about 
_ to be operated, or is operating (Dec. 
2). For reasons cited hereinafter, we 


affirm the result reached by the 


Judge, but would rely on the term, 
“working places” as the point of ref- 
erence; rather than the term, “work- 


ing faces,” as used by the J udge. 7 


PROCED URAL AND. 


FACTUAL BACKGROUND. 


: On November 18, 197 8, Clarence. | 


Parsons, a duly authorized inspector | 


for the Mining Enforcement and 


Safety Administration (MESA), 
; issued a sec. 104(b) notice of viola- 


tion charging United States Steel 
Corporation (U.S. Steel) with a vi- 
olation of 30 CFR 75.307 at its 


-Winifrede Mine in Lynch, Ken-— 


tucky. The notice of violation—No- 
tice 38 CP, -13-7 3—reads — as. 


follows: 


Suitable examinations for methane at 
the start of each shift of each working» 
place were not being made before elec- 
trically operated equipment was energized 
in D-26 section of the mine in that the 
mine foreman stated examinations were 
made only where equipment had been. 
working or was to operate. | 

On May 15,1974, MESA filed a 
Petition for Assessment of Civil 
Penalty and U.S. Steel filed a timely ; 
answer denying: that the subject v10- 
lation occurred and requesting a 
hearing on this matter. On Apr. 8, 
1975, a hearing was held before the — 
Judge and in a decision and order 


. issued on May 27, 1975, the Judge 


vacated the notice of violation: in 


ruling that U.S. Steel had not vio- 


lated'30 CFR 75.307. 
On June 16, 1975, a Notice of Ap- 


peal was timely filed with the Board . 


by MESA. On July 3, 1975, MESA _ 
filed a brief in support of its appeal. 
U.S. Steel responded by filing an 
appellee’ s brief on July 17, 1975 oe 
The following facts: are urdis- 


puted: five working places were NOS" «Gog 


| ‘cated wahin Section p26 of. the 
Winifrede Mine when the notice of 


violation was issued (Tr. 5) ; meth-. 
ane tests had only been made in the 


‘No. 3 working place; and electri- 


cally operated equipment was being - 
‘operated only.in that.working place | 


: - oint Exhibit No. 1). 


Contentions of the Parties | 


| ‘MESA contends in substance that 
.80 CFR 75.807 requires that meth- 
_ane tests be made. at each working 
place irrespective of whether elec- 
trical equipment is operating or is 
about to.be operated therein. — 

.. US. Steel contends that 30 CFR 
75.307 can best be analyzed mn light 
_of other ventilation standards, par- 

ticularly sees. 75.808, 75.804, and 

. q 5.308. Tt maintains. qh such an 
analysis shows that the requirement 

_ for testing methane as prescribed by 

— see.. 75. 307 only “pertains to the 


working places. where electr ically 


operated equipment is located 


a -and/or about to be operated’ as ( Page 


_ three of appellee’s brief.) | 
par ssues Presented on Appeal 7 


Whether the Judge erred in con- 


eluding 1) that 30. CFR 75.807 re-_ 


quires only that methane examina- 
tions be made in working: faces 
where electrical equipment is about 


to be operated or is operating, and_ 


2) that U.S. Steel did not violate 
30 CFR.75.307, 


Discuewon 


: Sec. 318 (g) (2) ‘ofthe Act defines 
‘a “working place” as the.“area of a 


DECISIONS OF: THE DEPARTMENT OF THE INTERIOR 


ren 


sail mine inby the last. open. cross- 


cut.” 30 U.S.C. § 878(2) (2) (1970). 
Sec. 818(g) (1) of the Act defines a 


“working face” as “any place in a 
coal.mine-in which work of extract- | 


‘ing coal from its natural deposit in 
the earth is performed during the 
. ‘mining cycle.” 80 U.S.C. § 878(@ ) 


(1) ( 1970). The Board, as did the. 


Judge, determines that a. working ~ 
place may contain one or more 
working faces. We construe 80 CFR 


75.307 to impose upon an operator 
the requirement. to make methane 


tests only at a working place imme- _ 
diately before electrically operated — 
equipment 
working place. 


18 energized at: that 


Consonant with this reasoning, 


the Board concludes that Congress, 
if it had intended otherwise, would. 
‘have expressed in the subject section 


of. the Act that methane tests be 


made at each working place érre- 


spective of whether electrically op- 
erated equipment is being energized 
or is about to be energized in that 


working place. The fact that Con- 
gress did not do so, supports our 
onstruction of that Sec. 


Furthermore, we agree with U.S. 


Steel that proper analysis of 30 . 
CFR 75.307 requires analysis of 30 
CFR 75.308, 304, and 308 which 
regulations provide the necessary 


additional safeguards with: respect 


to general testing for methane in 


those areas where no electric equip- 

ment is located or about to be. 
operated. | 
“Based upon the foregoing, we 


‘conclude that U.S. Steel’ did’ not 


violate 30 CFR 75.307 and affirm the 
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ae . December in, 1978 


J udge’ S aapion 6 the subject -n no- 
oa tice of violation... | 


ORDER | 


- WHEREFORE, pirsiant to 


authority delegated to the Board 


_ by the Secretary of the Interior (43° 
 CFR.41(4)), IT IS HEREBY 


r ORDERED that the Judge’s deci- 


sion in the above- captioned ¢ case IS. 


AFFIRMED. | 

fe 4 Davip Dekee 
Chie / es ative J uage | 

Tconcur: © 


-Howarp J. ScuELLENsmRG, Ir Rs 
7 eRe J wl ge | | 


| on COAL COMPANY - 
5 IBMA 299 


dae by Kanawha Coal ‘Company 
from a decision by Administrative Law — 


Judge Joseph B. Kennedy in. Docket 
No. M 75-115, dated Sept. 24, 1975, in 
which the J udge granted a. motion to 


dismiss filed by the United Mine Work- 


ers of America and a motion for sim- 
mary decision filed by the Mining 
_ Enforcement and Safety Administra- 

tion and dismissed Kanawha’s Petition 
for Modification of the application of 
80 CFR 71.300-305 (Noise Standard, 


“Surface Work Area of Underground _ 
May 1, 1975, the United Mine Work- 
ers: of erica (UMWA): filed a 
motion to dismiss the Petition on 


' Mines) to its Madison ‘Preperation 
Plant. | | 


Affirmed. 


Federal: Coal Mine Health and Safety 
’ Act of 1969; ‘Modification of Aunltea 


‘of. mandatory health standards. 
(103(¢) and 43 CFR 4.500). 
APPEARANCES: Edward N. Hall, 
 Esq., and Harold 8. Albertson, Esq., for 
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tion of Mandatory E Health Standards: | 


J urisdiction . 


. See. 801 (c) of the Federal. Coal. Mine 
.Health and Safety Act. of 1969 does not. 


authorize modification of the application 
(See. 


appellant, Kanawha Coal Company; _ 
Thomas A, Mascolino, _Esg:, Assistant — 


Solicitor, and John D. Austin, Jr., Esq., 
. Trial Attorney, for appellee, Mining | 
- . Enforcement and Safety Administra- 


tion; and Steven B: Jacobson, Esq., for 


— appellee, United of Mine oe of 
: America. | 


‘OPINION BY. ADMINISTRA- 
TIVE JUDGE 


SCHELLEN- 
BERG | 


Deeded December 12, 1975 i. N TE RI OR. BOARD OF MU INE 


| OPERATI ONS APPEALS 7 


This ippeal arises from the filing | 


by Kanawha Coal Company (Kan-. 


awha) on Apr. 29, 1975, of a Peti- 


tion for Modification of the appli- 
cation of 80:CF R, T1.800-305. These | 
regulations, appearing in. Subpart 
D of Part al of Title 30 of the Code 


of Federal. Regulations, comprise : 


‘the noise standards of the manda- 
tory health standards for surface 
work areas of underground coal 


mines and surface. coal . mines. On. 


the grounds that the Secretary of 


the Interior has no authority to 
~modify the. appr eanoe of manda- | 
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for Modification of the application of 
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Federal: Coal Mine Health and Safety 
’ Act of 1969; ‘Modification of Aunltea 


‘of. mandatory health standards. 
(103(¢) and 43 CFR 4.500). 
APPEARANCES: Edward N. Hall, 
 Esq., and Harold 8. Albertson, Esq., for 


605 
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J urisdiction . 


. See. 801 (c) of the Federal. Coal. Mine 
.Health and Safety Act. of 1969 does not. 


authorize modification of the application 
(See. 


appellant, Kanawha Coal Company; _ 
Thomas A, Mascolino, _Esg:, Assistant — 


Solicitor, and John D. Austin, Jr., Esq., 
. Trial Attorney, for appellee, Mining | 
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| OPERATI ONS APPEALS 7 


This ippeal arises from the filing | 


by Kanawha Coal Company (Kan-. 


awha) on Apr. 29, 1975, of a Peti- 


tion for Modification of the appli- 
cation of 80:CF R, T1.800-305. These | 
regulations, appearing in. Subpart 
D of Part al of Title 30 of the Code 


of Federal. Regulations, comprise : 


‘the noise standards of the manda- 
tory health standards for surface 
work areas of underground coal 


mines and surface. coal . mines. On. 


the grounds that the Secretary of 


the Interior has no authority to 
~modify the. appr eanoe of manda- | 


606 


tory. health sindendse: pur suant to t 


‘sec. 301 (c) of the Federal Coal Mine 
Health and Safety Act of 1969 or 
- any other sec. of the Act or Regula- 


tions. On May 2, 1975, the Mining 


Enforcement ad Safety Adminis- 


tration (MESA) filed a motion for . 
decision .on the same 


summary 


grounds set forth by UMWA and, 


- in addition, on the ground that the: 
_ petition failed to state a claim upon 


_ which relief could be granted. 
Based upon his finding that the 


Act does not provide authority for — 
modification or waiver of manda-. 
tory health standards, the Judge 


granted both — MESA’s_— and 
UMW A’s Imotions and dismissed 


Kanawha’s Petition. It is this dis- 


missal: which Kanawha is appeal- 
ing. On appeal, Kanawha challenges 
the Judge’s finding that sec. 301 (c) 


of the Act. does not provide juris-. 


diction for modification of manda- 
tory health standards and contends 
that the statutory omission of a 
— counterpart to sec. 301 (c) for madi- 
fication of health standards is an 
unconstitutional denial of due proc- 
ess and the right to equal protection. 


The statutory and regulatory pro-. 


-yisions upon which Kanawha al- 


leges our jurisdiction i is based are as. 


follows: — 
Sec, 301(c), which provides: 

- Upon petition by the operator or the 
representative of miners, the Secretary 
may modify the application of any man- 
datory safety. standard to a mine, * * * 
and 43 CFR 4. 500(a), which Bo 
~ vides: 


“The Board of Mine Operations Appeals — 
is authorized to exercise * ee 


* 4 
aS 3 


“DECISIONS OF THE DEPARTMENT OF THE INTERIOR. 


rs2 LD. 


ae aarhonty of the Secretary under the 
* Act * * pertaining: to: i 
2. * oe oe # ek 
(4) Petitions for modification of man- . 
datory safety standar ds; 
k of 8 e * wo 
_ It is clear beyond doth that sec. — 
801(c) of the Act, upon which 


‘Kanawha relies, does not authorize 
or contemplate the modification of 
the application of mandatory health 


standards. First, by its terms, it 
relates only to safety standards; sec- 
ond, and most. importantly, it ap- 


_ pears under Title III of the Act 


which pertains only to safety stand- 


ards. Title II of the Act relates to 
health standards and does not con- 
tain any comparable provision. Con- 

trary to the contentions of Ka-. 
_ nawha, both the above provisiou of 

the Act and regulations are not am- 


biguous, but are clear and unequivo- 
cal. Congress did not intend sec. 301 - 
(c) to apply to health standards. 
Accordingly, we conclude that the 


provisions of sec. 301 (c) of the Act 


confer no jurisdiction in the Secre-_ 
tary or this Board to consider a 


modification of the application of 


any mandatory health standard. 
Furthermore, since 48 CFR 4.500 - 
(a) (4) is premised upon sec. 301 
(c), it delegates no more authority _ 
than that which the Secretary pos- | 


- gesses under that sec. of the Act. 


~The Board has previously held 
that we have no authority to pass 
upon the constitutionality of the 


Act* and, for that reason, we will 


1 Buffalo Mining Company, 2 IBMA 226, 80 
LD. 630, 1973-1974 OSHD par. 16,618 
(1978): Zeigler Coal Company (On Recon- 
ener anon) 4-IBMA 139, 82 I.D, 221, 1974— 
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_ December 16, 1975 : 


not antertain the due process - and — re eden signed by ‘the Secnciiey which 


equal protection arguments ad- 
vanced by Kanawha. 
ORDER. 
WHEREFORE, pursuant to the 
authority delegated to the Board by 
the Secretary of the Interior, IT IS 
HEREBY ORDERED that the 
Judge’s decision and order in the 


above-capboned case 
FIRMED. | 


Howarp J. ahead JR. 
— Administratwe Judge. 


I concur 7 
Day Doane, | 

Chief Administrative “a Udge. 
REPUBLIC STEEL CORPORATION 


5 IBMA 306 


Appeal by the Mining Enforcement 


and Safety Administration from a de- 


- cision in Docket No. MORG. 76-21 by 
. Administrative Law Judge George A. 
Koutras vacating a withdrawal order . 


previously issued under sec. 104(b) 
of the Federal Coal Mine Health and 
Safety Act of 1969. 


Reversed. 


: Federal Coal Mine Health and Safety 
Act of 1969: Secretarial Orders: 
Generally 


1975 OSHD par. 19;688 (1975) ;: 
K. Hatfield, et al. v. Southern Ohio Coal Com- 
pany, 4 IBMA’259, 82 I.D. 289, 1974-1975 
OSHD par. 19,758 (1975). 


Is AEF- 


—§814(b) (1970). 


and Billy 


‘establishes enforcement policy is binding 
_ throughout the Department, and its valid- 
ity is neither procedurally nor substan- | 


tively subject to eaeenee at the admin- ~. 
istrative level, 


APPEARANCES: Thomas A. Masco-_ 
lino, Assistant Solicitor, Robert A. . 
Cohen and Michael V. Durkin, Trial 
Attorneys, for appellant, Mining En- 
forcement and Safety Administration ; 
W. Scott Ferguson, Esq., for anpellce | 
Republic. Steel Corporation. | 


MEMORANDUM OPINION 

AND ORDER 
INTERIOR BOARD OF MINE 

OPERATIONS APPEALS 


The Mining Enfor cement and 
Safety Administration | (MESA) 


appeals from a summary decision 


by Administrative Law Judge 


George A. Koutras in Docket No. - 


| _MORG 76-21, vacating a with- — 
Decided December 16, 1975 


drawal. order, citing an alleged — 
violation of 380 CFR 71.101, which 
had been issued on Aug. 13, 1975 


by a duly authorized MESA in- 


spector under sec. 104(b) of the 


Federal Coal .-Mine Health and 


Safety Act of 1969. 30 U.S.C. 
Judge Koutras 
vacated the subject withdrawal 
order on the strength of our de- 
cision in Affinity Mining Company, 
9 IBMA. 57%, 


holding that the sole person named 
as the responsible party in such or- 
der, appellee Republic Steel Corpo- 
ration (Republic), was not the “op- 


erator” within the meaning of secs. 


80 LD. 229, 1971- 
(1973 OSHD par. 15,546 (1973), 
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3(d) ii 104(b) of the ‘Act, 30, 


US.C. .8§ 802(d), 814(b) (1970). 
MESA contends in its -late-filed 


brief on appeal that the Affinity 


‘decision is no longer controlling 
in cases, such as the one at. bar, 
involving coal mine construction 
-contractors. 
governing authority is a declara- 


tory judgment rendered from the. 
bench by the United States Dis-. 


‘trict Court for the District of 

Columbia in Assn. of Bituminous 
Contractors, Ine. v. Morton, Civil 
No. 1058-74 (D.C. D.C., May 23, 
1975)," appeal pending, D.C. Cir. 
Nos. 75-1931 and 75-1932,? alleo- 
edly binding on the Department by 
Secretarial Order 2977 issued as a 
policy directive on August 21,1975, 
and effective retroactive to May 24, 
1975.3 


1The transcript of the court's opinion and 
the. declaratory order based thereon’ appear 
‘in the record as an attachment to a motion by 


‘Republic for expedited proceeding filed below 


on Aug. 25, 1975. 

2No. 75-1931 is the docket number as- 
.Signed by the court to the appeal of the United 
Mine Workers of America (UMWA) which 
was filed on June 23, 1975. No. 75-1982 is the 
docket number assigned to the appeal filed by 


' . the Secretary. 
2 Secretarial Order 2977 was issued by Act- 


ing Secretary Kent Frizzell and reads as 
-follows: 
' “Subject : Teduatics of citations to operators 
‘pursuant to. the Federal Coal Mine Health 
and Safety Act of 1969. 

“See, 1 Purpose: (a) The purpose of this 
order is to direct Mining Enforcement and 
‘Safety Administration to continue to inspect 


’ - construction. work conducted on coal mine 


property, and to issue appropriate citations 
‘for violations of the Federal Coal Mine Health 


and Safety Act of 1969 and/or for hazardous — 


conditions or practices: committed and/or 
ereated by contractors on such property .on 
-and after May 24, 1975 to the operator of the 
coal.minue on whose behalf the contractor is 
' performing work. : 

“(b) This order is issued € eaaniy with 
the declaratory judgment order in Association 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


It submits that the 


. [82 LD. 


By way of response, - Republic | 


contends that the subject Secretarial 
Order is not binding because it is 
limited in applicability by its terms 


to MESA inspectors. Alternatively, 


Republic urges affirmance based on 
‘the Affinity decision, arguing: 
-that, even if it be assumed arguendo 
that the Secretarial Order ‘was: in- 
tended as a policy directive binding 
on the Administrative Law .Judges 
_and the Board, such order is invalid 


(1) 


for the reason that published case 
precedents of the Secretary estab- 
lished by the Board, which set bind- 
ing “policy,” within the meaning of 
5 U.S.C. §551(4) (1970), can be 
overruled by him personally 4 only 
if he promulgates a regulation in 
accordance with applicable. rule- 
making procedures including at 
least publication, 80 U.S.C. § 957 
(1970), 5 U.S.C. 8§ 553, 559 (1970) ; 
(2) thalt, given the same assump 
tion, the Secretarial order is invalid 


‘under the doctrine of Accardi v. 


Shaughnessy, 847 U.S. 260 (1954), 
and its progeny; and (3) that the 


declaratory judgment and order of 
the district court in Assn. of Bitu- 
minous Contractors, Inc. v. Morton, 


supra, is neither binding nor correct 
as a matter of law. 


of Bituminous Conleadiars: Inc. v. Rogers 
C. B. Morton, Secretary of the Interior, Civil 
Action No, 1058-74, U.S. District Court for. 
the District of Columbia, and to carry out the 
mandate of Congress announced in the Federal 


Coal Mine Health and Safety ‘Act of 1969 to 


enforce the’ provisions of the Act in all coal 


- mines subject to the Act. 


“See, 2 Bffective Date. This te shall pe 
effective as of May 24, 1975. This order will 
Temain in effect until rescinded by ee 


-order of the Secretary.” 


4Of course, in an qouropiinte: case, the 
Board could overrule one of its own deci-— 
sions without vulemakin ge. Sce 30 U.S. C. § 956 


(1970). 
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We aeTes , with MESA: that ae 


eal Order 2977 is a policy di- 
— rective ‘intended to bind the entire 
‘Department, | 
ministrative Law Judges.and the 
Board. Republic’s contention that 
such order was intended to bind 
only MESA is without merit. Noth- 
ing but chaos and confusion could 
result. from upholding: that view. 
We believe it to be a reasonable cer- 
tainty that-the Acting Secretary, by 
his Order; did not intend to estab- 


lish an enforcement policy with re- 


spect ‘to liability of coal mine con- 
~ struction contractors, only to have 
such policy nullified by various de- 
cisions of his adjudicative arm. 


to Republic’s attack on the legality 
of the Secretarial Order inasmuch 
as review of actions taken by him 


personally, as they apply to the 
subject proceeding, may only be had 


‘initially in the appropriate federal 


circuit court of appeals under sec- | 


tion 106 of the Act. 30 U.S.C. § 816 
 (1970).® Moreover, we need not deal 
with Republic’s challenge to the de- 
claratory judgment and order. in 
Assn. of Bituminous Contractors, 
ine. v. Morton, supra, because, even 
if sound, such challenge is irrelevant 
. to the meaning of the Secretarial 
Order which is all with which we 
can be directly concerned in this 
case, 


5 We would take the same attitude toward 
any challenge to the authority for or con- 
Stitutionality of the retroactivity feature of 


the Secretary’s substantive change of policy - : 


in his order. 5 U.S. C, § 551(4) (1970), Const. 
Amend. 5.. ° 


‘including the Ad- 


the circumstances. 
Department is concerned, including 
the Administrative Law Judges and 
the Board, it does not matter any 
longer in such cases that the owner’s 
or lessee’s employees neither caused - 
nor were exposed to a. violation of | 


It j 1S, fierce: the i edoaieut of 


the Board that, so long as the Secre-, 


tary’s Order 7 in effect, the policy 
of the Department is that the owner 
or lessee of a coal mine is the sole 
party to be held absolutely liable for 
violations of the mandatory. stand- 
ards committed by a coal mine con- — 
struction contractor regardless of 
Insofar as the. 


the Act, and it is no longer of any © 


moment that the owner or lessee was 
not realistically in a position to com- 
We intimate no views with respect _ 


ply with the mandatory standards 


or to command the abatement of 
hazards resulting from violations 


thereof. In accordance with the 
policy of the Department, ‘as estab- 
lished by the Acting Secretary, we 
are compelled to overturn the de- 
cision 1 below. . 


ORDER — 


| WHEREFORE, pursuant to the 


authority delegated.to the Board by 
the Secretary of the Interior (43. 


CFR 4.1 (4)), IT IS HEREBY 
ORDERED that. MESA’s motion 
to accept its brief for. late filing IS 


GRANTED and the decision in the 


‘ above-captioned docket IS RE- 


VERSED. 


: Davi Doane, 7 
Chie f Administrative J Mage 


‘Howano p ScHMLLENBERG, J Re . 
admmeiraive J rude. 


610° 
; CHIEF ADMINISTRATIVE 


JUDGE DOANE, CONCUs 
RIN G: 


Aieien: I join in the opinion 
and order of the Board, I deem it 
appropriate to make an additional 
statement of my views in order to 
clarify certain aspects of the record 
and to deal more particularly with 
. Judge Koutras’ evident assumption 


'. that the declaratory judgment and | 


order of the district court in Asso- 
ciation of Bituminous Contractors, 
Ine. v. Morton* is not binding on 
the Secretary, an assumption ap- 
parently not shared by MESA. For 
the reasons set forth hereinafter, i 
am of the view that Judge Koutras 
correctly assumed that the court’s 


decision, standing by itself, was not 


binding; because such decision con- 
| stituted an invasion of the Secre- 
bie S primary jurisdiction. 


Procedural and F Factual 
Background 


| The declaratory judgment and 
‘order in Assn. of Bituminous Con- 


tractors, Inc. v. Morton, supra, was - 


handed down on May 23, 1975. 
On June 3, 1975 5, Jolin W. Craw- 


ford, MESA Assistant Administra- 


tor for Coal Mine Health and 
Safety, issued an unpublished, in- 
ternal policy memorandum direct- 
ing that the ruling of the court be 
eoulied by MESA. This memoran- 
dum was addressed to all District 
Managers—Coal Mine Health and 
Safety; and Chief, Division of 


1 Civil No. 1058-74 (D.C. D.C. May 23,. 


1975), appeal pending, D.C. Cir. Nos. 75-1931 
and T5— 1932. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


June 17, 
rected reissuance, to owners, of cita- 


[82 LD. 


Health, and it concludes wake re- 
spect - to coal mine construction con- 


' tractors as follows: 


Kiffective upon receipt of this. memo- — 
randum Coal Mine Health and Safety. 
Enforcement personnel will cite coal mine 
operators for all violations observed 
when inspecting contractors pertormne 
work on coal mine property. 


By subsequent memorandum, dated 
1975 Mr. Crawford di- 


tions of coal mine construction con- 
tractors, dated prior to June 3, 1975, 
and still in processing under the 
civil penalty provisions of the Act. 
30 U.S.C. § 819 (1970).? 

The memoranda of Mr. Crawford 
to the contrary notwithstanding, 
the Secretary filed an appeal of ie 
subject district court decision in 
the United States Court of Appeals 
for the District of Columbia Cir- 


cult on July 21, 1975. That appeal | 


is currently pending. | 

On August 4, 1975, MESA In- 
spector Richard K. Pill issued 
Notice of Violation 3 RKP under 
sec. 104(b) of the Act which, in ac- 
cordance with.the Crawford mem- 


oranda, cited Republic for the fol- 


lowing alleged violation of 30 CFR. 
71. 101 at its Kitt Mine No. 1 by a 


coal mine construction contractor: 


- ‘The Roberts and Schaefer Construction - 
Company doing construction work on © 


Operator property has not collected respi- 


rable dust samples ou their employee 
[sic] as required. : 


2MESA has not argued that the subject 


‘withdrawal. order can be sustained on the 


basis of Mr. Crawford’s. memoranda which . 
appear in the record as attachments to Re- 


‘public’s motion for expedited proceeding filed 


below on Aug. 25, 1975. 


> 
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The nubiee sti requir ed ‘total 
abatement by Aug. 11, 1975. 
On Aug. 13, 197 5 PTH epector Pill 


returned to the subj ect mine and 


upon finding that “little or no effort 
was being made to abate the viola- 
tion” cited in the August 4 notice, he — 
” issued Order of Withdrawal 1 RKP 
which required. the. following | ac- 
tion: ) : 


You are hereby. ORDERED to cause im- 
mediately all persons, except those re- 
ferred to in subsection (d) of section 104, 
of the Act to be withdrawn ‘from, and 
-to.be prohibited from entering, the area 
of the mine described. below until an au- 
thorized representative of the Secretary 
of the Interior determines that the con-. 
dition of practice no ‘longer exists and. 
has been totally abated : 7 


- ie. of Mine 


This wie: ‘prohibits the operator to 
~ allow the Roberts and Schaefer Construc- 
tion Company to preform [sie] the work 
that the coneuuction company is required 
. to do. z 


The elie: waharowal order was 
terminated by Inspector Pill the 
same day by Order 2 RKP. | 

On August 21, 1975, Acting Sec- 


retary Frizzell ieeiiod Order 2977 © 


which is quoted in full at n. 3, of the 
Board’s opinion, supra at 308. 
Subsequently, on Aug, 25, 1975, 
“Republic instituted the present pro- 
ceeding by filing an application for 


review of Order1 RKP pursuant to ~ 


sec. 105(a) (1) of the Act. 30 U.S.C. 
§ 815(a) (1) (1970). On that same 
— date, Republic also moved for an ex- 
pedited proceeding under 43 CFR 
_ 4.514 and for summary decision un- 
der 43 CFR 4. 590. 
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MESA filed a statement in ‘tied 
sition. to Republic’s motion for sum- 
mary decision and cross moved for. 


the same on Sept. 5, 1975. The 


United Mine Workers of America 
(UMWA) neither answered the ap- 


plication for review, 43 CFR 4.507 | 


(c), nor responded to the cross mo-— 
tions, 43 CFR 4.510. | 

The cross motions revealed agree-— 
ment on the essential facts, namely, 


that Roberts and Schaefer Con- — 
struction Company is a coal mine 


construction contractor which, at all 
pertinent times, was engaged in the 


construction of a coal. prepar ation 


plant -at the subject mine and had | 


exclusive, independent responsibil: 


ity and contro] over the construc- 
tion of such plant and the employees 


‘in question. An uncontroverted af-. 


fidavit, attached to Republic’s mo- 


tion for summary decision and — 
given by E. R. Elswick, Mine © 


Superintendent for the subject 


- mine, establishes that at all relevant. 


times Republic has taken respirable — 
dust samples forts employees in the 


active workings of such mine, but _ 
has not done so with respect to the 


employees of its contractor. 

By summary decision dated Sept. 
11,1975, Judge Koutras granted Re- 
public’s motion for summary deci- 
sion and denied MESA’s cross mo- 
tion therefor sub sidentio. Based on 
these rulings, he a Order a 
REP. : 
On Sept. 17, 1975, MESA filed a 
timely notice of appeal, 43 CFR 
4.600, and moved in the alternative 
for summary disposition, and an ex- 
pedited enone oe a | 


- Supervises a coal mine; * * * 
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- filed a statement in opposition on 
Sept. 23, 1975. By order issued Sep- 
‘tember 25, 1975, the Board denied 
MESA’s motion. — 


DECISIONS OF THE 


Thereafter, on Oct. 10, 1975, 


MESA late filed its brief on appeal 
together with a covering motion 


requesting that the Board accept it 


for late filing. 
Republic timely filed its reply 
brief on Nov. 8, 1975. The UMWA 


did not seek to participate on appeal 


either as an intervenor or aS an 
amicus curiae. | 


| Discussion 


Judge Koutras was of the opin- 


ion that the declaratory judgment 


- and order of .the district court in - 
Assn. of Bituminous Contractors, 


Ine. v. Morton, supra, did not, by 
itself, impair the authority of Sec- 


retarial case precedents established 


by the Board. | 


The judgment of the district 


court turned substantively on a con- 


struction of the somewhat ambigu- 
ous definition of:the word “opera- 
tor” embodied in sec. 3(d) of the | 


| Act which reads as follows: 


“operator” means any owner, lessee, o7 
other person who operates, controls, or 
. [Italics 
added. I” : 





®The court found determinative significance » 
in the above- . 


in the use of the word “or” 
- quoted definition. It thought that this usage 
warranted a narrower -construction of. the 
term “operator,” excluding cual mine. con- 
- struction contractors, than would be the case 
if the legislators had chosen the conjunctive 
word “and.” I observe in passing that the 
Senate-House Conference Report contains the 
following: “The definition of an ‘operator’ is 
designed to be as broad as possible to include 
any individual, organization or agency, 
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The italicized term “coal mine” is, 
like the word “operator,” a term of 
art, and in sec. 3(h) of the Act, 30 
U. S, C. § 802(h) alles is defined 
as: 


+ = * an area of land and all structures, 
facilities, machinery, tools, equipment, 
shafts, slopes, tunnels, excavations, and 
other property, real or personal, placed 
upon, under or above the surface of such 
land by any person, used in, or to be used 
in, or resulting from, the work of ex-. 
tracting in such area bituminous coal, 


lignite, or anthracite from its natural de- 


posits in the earth by any means or 
method, and the work of, preparing the 
coal so extracted, and includes custom 
preparation facilities; * * *.* | 
To date, there have been no regu- 
lations promulgated by the Secre- 
tary under 5 U.S.C. § 553 (1970) to 
aucidne the meaning of the term — 
“oper ator,” 
of the Act, pursuant to the general 
erant. of rulemaking authority im 
sec. 508 of the Act. 30 U.S.C. § 957 
(1970). Until the issuance of the 


subject Secretarial Order, the Sec- 


retary had chosen to interpret. this 


term on a casé-by-case basis in the 


exercise of his primary jurisdiction 
by and through the Board. 43 CER 
4.1, 4.1(4), and 4.500. 

The occasion for interpreting and: 
applying sec. 3(d) and the term 
“operator” has arisen only intermit- 
tently since the Act became effec- 
tive in 1970. 





whether owner, lessee or otherwise, that op- 
erates, controis, or supervises a coal mine, 
either directiy or indirectly.” * * * House 
Comm. on Ed. and Labor, Legislative History 
Federal Coal Mine Health and Safety Act 
(hereinafter Leg. Hist.), Comm. Print, 91st 
Congress, 2d Session, pp. 1,114-1,115. 
4See Leg. Hist., supra, p. 1,115. | 


as used in various secs. | 
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‘Tt pra: arose in the context of. an 


_ application for review of an alleg-- 


edly discriminatory discharge un- 
der sec. 110(b) (1) (A) of the Act. 
80 U.S.C. § 820(b) (1) (A) (1970). 
In Wilson v. Laurel Shafi Con- 
struction Co., Inc., 1 IBMA 217, 79 


387 (1972), reconsideration denied, 


2 IBMA 1 (1973), the Board sus-. 
_ tained a decision by an Administra- 


tive Law Judge directing reinstate- 
ment of two individuals who had 
been discharged by reason of their 


- reporting to a federal coal mine in- | 


spector certain: alleged safety haz- 
ards. In so deciding, the Board held 


_ that Laurel Shaft, an independent. 
coal mine construction contractor 


' who had been engaged in construc- 
tion of a mine ventilation shaft, was 
an “operator” and a “person,” with- 


in the meaning of sec. 8(d), subject — 


to the restrictions of sec. 110(b) ( 1) 
(A) of the Act. Laurel Shaft.could 


have appealed the Board’s decision . 


to an “appropriate court of appeals 
in order to raise the question of the 


proper construction of the terms: 


construed by the Board, but appar- 


| ently elected not to do so. 30 U. S.C. 


§ 816 (1970).. 
_ The second case Seeeitnd the 


question of the liability of a con- 


tractor under the Act was Affinity 


Mining Company, 2-TBMA 57, 80° 
ILD. 229, 1971-1978 OSHD par. - 
15,546 ( 1978). ‘There, in the’context _ 


ofa proceeding to assess civil pen- 


alties against Affinity under sec. 109 


of the Act, 30 U.S.C. § 819 (1970); 
the Board upheld an order of dis- 


missal on, the ground ‘that Affinity, 


7 ne: 


the owner of the subject mine, a 


not liable for the instant violations. 


by Cowin Construction Company, a 


coal mine construction contractor. 
The Board so held. because: (1) Af-.— 


finity’s employees did not commit: 


_ the alleged violations; (2) none of | 
I.D. 701, 1971-1973 OSHD par. 15,- ° 


Affinity’s employees was exposed to 
the hazards created by such: viola- — 
tions; and (8) only Cowin was real-. 
istically in a position to abate, in- 
asmuch as it had sole control over 
on-site operations. In passing, 2 
IBMA at.61, the Board indicated 
that ‘there might: be circumstances: 
where an owner might be addition- 
ally liable for an assessment of civil 
penalty for violations of the man- 
datory standards committed by a— 
contractor, but left that determina- 
tion open for future cases. See, ¢.9., . - 


Peggs Run Coal Company, 5 IBM A. 


175, 82 LD. 516, 1975-1976 OSHD 
par. 20,033 (1975). : | : 
- Parenthetically, 


I note that 


MESA’ Ss org anizational predeces- - 
sor, the Bureau of Mines (Bureau) ,° — 


argued in substance that there never. 


could be joint or several: liability. 
and that only the true owner could — 


be the “operator,” within the mean-. 


5 In: Beius Run Coat Company, supra, the 
Board held the “owner” of a ‘coal mine” 
liable where it had materially abetted a viola- 
tion by allowing a truck of an independent 
haulage contractor without the required 
backup alarm to enter the premises. There, the 
‘owner’ had exposed its employees to a hazard 


which it was realistically in a position to 


prevent or abate. In so holding, the Board’ 


made obvious a principle which was implicit 
in Affinity Mining Company, supra, namely, ~ 


that the common law distinction between inde- . 


‘pendent. and other kinds of contractors is not . 
_ determinative .in fixing responsibility © and 


liability under the Act. | 
- 6See 88 FR 18695 (1973). 
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ing of secs. 3(d) and 104(b) E fis 
Act. The Bureau and later MESA 


have maintained that the position 


7 ultimately adopted by the Board in 
Affinity created severe and unjusti- 
fiable administrative difficulties for 
inspectors who must determine ini- 


tially who is responsible for a given . 


violation. The Board has never 
found this consideration persuasive 


because some ima, ginative amend-. 


ments to the reporting regulations 


concerning operator legal identity 


_ reports would go far in easing any 
such difficulties. 30 U.S.C. § 817(d) 
(1970) ; 30 CFR 82.1 et seg. In addi- 

tion, the Board has never thought 

that considerations of administra- 
tive ease and convenience in- this 


context, even if relevant, could out-— 
weigh the disruptive and unfair ef- © 


fects if the construction of the Act 
urged by the Bureau and later 
MESA were adopted. See Anning- 
Johnson. & Workinger Hlectric, Ine. 


vy. OSHRO, 516 F. 2d 1081, 1974- 


1975 OSHD par. 19,684 (7th Cir. 
May 27, 1975).7 | 7 


_ . T¥Wirst and foremost, in situations where the 
owner’s employees neither catised nor were 


exposed to the violative conditions, and where © 


only the contractor was realistically in a posi- 
tion to prevent or abate, the latter’s employees 
who were exposed would be unable to call upon 
the Secretary to take efficient enforcement 
action. against the person directly responsible. 
The Board has been unable to perceive any 
justification for the detriment to these en- 
dangered. employees which would flow from 
insulating all contractors from responsibility 
and Jliability by adopting MESA’s extremely 
narrow interpretation of the. coverage of our 
remedial Act which should be construed 
liberally. 

Second, in the case of nonserious violations, 
inability of the owner to abate would ap- 
parently require issuance of a sec. 104(b) 
order of withdrawal, a remarkably damaging 
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‘be precluded by existing labor 


[82 LD. : 


The. decision in Assn. of Bitumi- 
‘nous. a ontractors, Ine. v. Morton, 


supra, ina suit for declaratory and 


injunctive relief, was handed down 
roughly 2 years after Affinity was 
decided. Although the court there 
denied injunctive relief, it did con- | 
clude that the Secretary had erred 
in treating any coal mine construc- 
tion companies as operators in vari- 
ous unidentified regulatory pro- — 
ceedings involving the assessment of 


civil Dernltics Inasmuch as the pro- 


ceedings to which the court refers 
must have taken place in the Assess- 
ment Office of MESA initially and 
later before an Administrative Law 
Judge, it is plain that the district - 
judge was holding that the construc- 
tion of the term “operator” which — 
emerged from a comparison of 
Laurel Shafi and Affinity was er-. 
roneous. But what the court ignored 


or was unaware of is that none of 


the cases to which it referred has 
ever reached the Board. It follows 
necessarily that there has been no 
exhaustion of administrative rem-. 
edies in any of those cases. In addi- 
tion, since all the proceedings to 


- and disproportionate result. 30 U. S.C. § 814(b) 


(1970). 


Third, although some owners of obal mines. 


are economically strong enough to bargain for 
insertion of indemnification clauses in future 
contracts or existing contracts, others are not 
and will consequently become the insurer of 
someone who is free to violate the Act, ap- 
parently with impunity. Moreover, even if the 
contractor is amenable to such a clause, it may 
agreements. 
Where contractors and/or unions are not 


| agreeable to renegotiation of‘an existing con- - 
‘tract, there will undoubtedly be suits for 


damages and equitable relief proliferating in 
both federal and state courts. . 
And it is fair to say that the short and long- 


term costs of the disruption will ultimately be 


borne by the consuming public. 
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_ which the court adverts in its opin- 


ion involve cases brought under sec-. 


tion. 109 of the Act, the court 
volunteered an avenue of review at 
the operator’s initiative which the 
Congress deliberately precluded. 
Compare 30 U.S.C. § 819(a) (4) 

with 80 U.S.C. § 956 (1970). Lucas 
Coal Company v. Interior Board of 


Mine Operations Appeals, 522 F.2d - 


581 (3d Cir. 1975). Moreover, to the 
extent that the violations in those 
cases were cited in section 104 no- 
tices and abated, or were cited in 
sec. 104(b) or. (c) withdrawal 
orders, the court apparently ignored 
what should be the fatal omission 
to file a timely application for re- 
view by which any contractor could 
have litigated at its own initiative 
and sought an. adequate remedy. 30 
U.S.C. § 815 (a) (1970). Lucas Coal 
Company v. Interior Board of Mine 
Operations Appeals, supra® Fi- 
nally, we observe parenthetically 


that, to our knowledge, no contrac- 


tor has petitioned the Secretary to 
engage in interpretative rulemaking 
on the issue decided by the court. 30 


8Under section 105 of the Act, 30 U.S.C. 
§ 815(a) (1970), a contractor cited for a vio- 
lation with o notice can file an application 
for review so long as the violation is unabated 
in order to contest whether it is an “operator” 
within the meaning of sees. 8(d) and 104. 
The same is true, whether or not the violation 
is abated, if. the citation of violation is in- 
corporated in an order of withdrawal. _ 

In Lucas Coal Company v. Interior Board 
of Mine Operations Appeals, supra, the court 
of appeals upheld the Board’s position on the 
‘ limitation of direct review at the operator’s 


initiative with respect to notices of unabated | 


violations. The court found the Board’s views 


persuasive because the limitation of review. 
limitation . 


is merely a delay and such 
encourages prompt. abatement and facilitates 
more expeditious handling of pressing cases. 
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U.S.C. § 957 (1970), 5 USC. 
§8 553 (e), 559 (1970), 43 CFR 141. — 
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Seen for what it quite clearly is, 


the lawsuit of the Assn. of Bitumi- 


nous Contractors, Inc., is best de- — 
scribed -as .an end run around 


_ statutory proceedings under the Act. 
on behalf of disgruntled. litigants — 


who have not exhausted adminis- | 
trative remedies and others who 
wish to preempt the Secretary in the © 
exercise of his: primary ene | 


through the Board. 


In W hitney National Bank v. — 
Bank of New Orleans & Trust Co., 
379. U.S. 411 (1965), the Sapiens. 
Court, acting in a statutory con- 
text procedurally indistinguishable - 
from that under our Act, ruled that . 
where the Congress has provided a 
statutory procedure, whereby initial 
review and an adequate remedy 
may be had at the administrative 
level with appeal therefrom in the 
appropriate court of appeals, the 
doctrine of exhaustion of adminis- 
trative remedies is applicable and 
the statutory procedure. must be 
adhered to notwithstanding the ab- 
sence of an express provision of 
exclusiveness. More specifically, the 
Court reversed a decision of the 
United States Court of Appeals for | 
the District of Columbia Circuit 
which had sustained the jurisdic- 
tion of a district court over a suit 
for declaratory and injunctive relief 


against the Comptroller of the Cur- 


rency with respect to a matter upon — 
which the Comptroller was bound 
by a decision of the Federal Reserve 
Board in the exercise of its primary 


eo 


jurisdiction i in a statutory proceed: 7 
‘plicability to our Act of the rule 


applied in Whitney, supra, requir- 
ing exhaustion of administrative 


ing. 
The rationale stated by the Court 


in its-opinion is of particular in- 
terest here. By citing and quoting: 


from Far East Conference v. 
_Onited States, 342 U.S. 570 (1952), 
the Court underscored the impor- 
tance of consistency of regulation 
_ which is severely undermined by 

premature, duplicative litigation in 

_ federal courts with de novo review 

outside the channels of judicial re- 

view provided by the Congress. In 


addition, the Court referred to the | 


differing expertise of administra- 


_. tive and judicial tribunals in highly 


technical fields which leads the 
Congress to vest. primary jurisdic- 
tion in the administrative agency 
T ather than. a district court. on the 
: theory that a more rational exer- 
cise of appellate judicial power and 
a more comprehensive and correct 
ta esult are likely to follow. Compare 
Assn, of Bituminous Contractors, 
Ine. v. Morton, supra, with Anning- 
Johnson & Workinger Electric, 


ine v. OSHROC, supra. Finally, the 
Court emphasized that allowing a 


choice of initial forum between the 
_ administrator and a district court 


-. would be unfair because of differ- 


ing standards prevailing in each 
and would result in unnecessary ex- 
peuditures of judicial time in an 
“unfamiliar field. | 


° See also Kateonbach vu cClung, s79 U.S. 


294, 295-296 (1964), where the Supreme 
Court indicated’ that, apart. from the question 
of jurisdiction, a district court should as 


‘a matter. of. discretion deny a declaratory - 


__ judgment where an- adequate remedy exists 
in a special statutory. peony oo 
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claratory” } | 
-Sink’s complaint concerned a notice 
‘of violation and four withdrawal 


INTERIOR [82 LD. 


Any ling ering doubt as rs the ap- 


remedies and adherence to statu- 


tory review procedures instead. of _ 
seeking a discretionary judicial 
remedy, has been forcefully dis-— 
-pelled by the recent decision. of the 


United States Court of Appeals. for 


the F ourth Circuit 1 in Sink v. Mor- — 
ton, — F.2d —, 1975-1976 OSHD 


20 5043 ‘(4th Cir. Sept. 80, 


par, 
1975). 
Sink v. Morton, sup "hy like Assn. 
of Bituminous Contractors, Ine. v. 
Morton, supra, was a suit for a de- - 
and injunctive relief. 


orders issued under sec. 104(¢) of 
the Act. 80 U.S.C. § 814(c) (1970). 
Although he had invoked the Sec- 
retary’s statutory review jurisdic- 


tion by filing an application for re- 


view in the “Hearings Division, 30 


‘U.S.C. §815 (1970), 48 CFR 41, 


Sink contemporaneously pursued 


his suit in the district court for an 


injunction against enforcement of 


the notice and orders and a declara-. 
‘tory judgment that his mine was — 
not subject to the coverage of the — 


Act as set forth in sec. 4, 30 U.S.C. 


-§ 803 (1970), or alternatively, that 
-the Act is unconstitutional and un- 
_ constitutionally vague. The district 
~ court granted partial relief’ in the 
form of an ‘Injunction against en- 
forcement of the subject notice and 
- withdrawal orders: pending the:out- . 
come of the administrative proceed- ' 
ing. The court of appeals reversed. 
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holding that rélie®: equivalent to 


‘that ranted by the court below 
‘aould have been sought from the 


Secretary through an Administra-. 


‘tive Law Judge or the Board, as 
appropriate. Reasoning as did the 
‘Supreme Court in Whiiney, supra, 


the appeals court concluded that the 


availability of an adequate admin- 
istrative remedy in a statutory pro- 
ceeding, the result of which was 
‘reviewable judicially in the first in- 


‘stance in a circuit court, barred a - 


suit for a duplicative remedy in the 
district court.1° In stating the ra- 
tionale for its decision, the court 


echoed themes which figured promi- 


nently in Whitney, supra. It pointed 
out that the Congress intended to 


rely upon the technical and legal 


expertise of the Secretary and his 
delegates in the administration of 
the Act and that the courts in the 
exercise of their review jurisdiction 
should defer to the right of the Sec- 
retary by his cones to determine 
the facts and the law in the first in- 
stance in order to be consistent. with 
the legislative intent underlying 
establishment of statutory review 
procedures. See Leg. Ht eee supra, 
p. 1,084.4 


10 Temporary or interim relief, as appropri-. 


_ ate; on an expedited basis is available at the 
administrative level. 30 U.S.C. § 815(d) 
(1970). See Gateway Coal Company, 1 IBMA 


82, 79 LD. 102, 1971-1978. OSHD par. 15,372 - 


(1972). 43 CFR 4.514. 


“In pertinent part, the “Statement of the 


Managers on the Part of the House,” explain- 
ing the effect of action agreed upon by the 


House-Senate Conference Committee, Teads ¢ as . 


follows : 
 «% & * it ig most caporcene: that the Secre- 


tary establish a competent legal staff “with : 
experience and understanding of this legisla- 


tion to handle expeditiously litigation not only 


19,921 (1975). 


In light of Whitney, and Sink | 


and consistent with the Congres- 
‘sional emphasis upon initial Secre- 


tarial determination of claims for 
relief susceptible to administrative 


adjudication, I am not willing, in 


the absence of a-compelling order 
by a court or the Secretary, to ac- 


quiesce automatically in the views 


expressed in a simple. declaratory 


judgment. Certainly, such acquies- . 


cence would be clearly contrary to 
the Secretary’s interest in, and pol- 


icy of, asserting his primary ad- 


judicative jurisdiction to the maxi- 
mum extent ?? in order to avail him- 
self of the protection afforded by 
the substantial evidence rule and the 


judicial habit of deference to a rea- 


soned construction of legislation by 
the administrator entrusted with its 


enforcement. See, ¢.g., Lucas Coal 


Company v. Interior Board of Mine 


Onerations Appeals, supra. Because 


of the respect the Board owes the 


federal courts, I am willing to ex- 


amine the reasoning in support of 
a declaratory judgment and order, 


‘but I do not consider the Secretary 


bound thereby. 
Accordingly, I am of the opinion 
that, as a preliminary matter, Judge 


-. Koutras correctly concluded. that 


the declaratory judgment and order — 


at tbe administrative hearing stage, but also 
at the appellate and district court stage. The 
highly technical nature and unique conditions. 


‘and practices that occur in this industry war- 


rant the conclusion that the health and safety 
of. the miners requires not-only well-trained 
and experienced inspectors and administrators, 
but also a legal staff with experience gained in, 
the handling of such proceedings.’ Pog 
12 See Bastern’ Associated Coat Corp., 5 
IBMA 74,82 LD.:392, 1975-1976 OSHD par. 


part. - 


a - DECISIONS OF THE 


in Aan. 0 f Bituminous Contr ae | 


Ine. v. Morton, supra, did not, by 

itself, bind the Department or im- 
pair the authority of Secretarial 
case precedents established by the 
Board. However, for the reasons set 
_ forth above in the Board’s opinion 
and order, I do agree that he erred 
in not applying the district court’s 3 


decision under the Acting Secre- 


tary’s order. 


Davin Doanz, 
Chef Administrative Judge. 


WEST FREEDOM MINING 
CORPORATION = 
BLACK FOX MINING AND 


DEVELOPMENT CORPORATION — 


_ AH-RS COAL CORPORATION ~ 
| PERRY-ROSS COAL COMPANY - 


5 IBMA 329 


"Decided December 17, 1975 


| Cross appeals. by West ieedont Min- 


ing Corporation, et al., and the Mining — 


‘Enforcement and Safety Administra- 
tion from : a decision by Administrative 


Law Judge George A. Koutras, issued 
March 19, 1975, with respect to-the 


following civil penalty proceedings. 


filed under section 109 of the Federal 


- Coal Mine Health and Safety Act of — 


- 1969: Docket Nos. PITT 74—401-P, 
PITT 74-449-P, PITT 74-455-P, and 
3 PITT 74-590-P.. 


Affirmed in part and reversed in 


_ Federal Coal ine Health and ‘Safety 
Act of 1969: Notices of Violation: 
7 ne to be ee 


DEPARTMENT 


OF THE INTERIOR [82 LD. 
An pe teanusenee of a coal mine, rather 
than the independent contractor, was. 
properly charged ‘with a violation where 


its employees were endangered by the | 


violation. and it could have removed the 


hazard with a minimum of effort. Section | 


3(d) of the Act, 30 U.S.C. sete): 


APPEARANCES: Leo M. Stepanian, 
Esq., for appellant-appellee, West. 
Freedom Mining Corp., et al.; Richard. 
V. Backley, Esq., Assistant Solicitor, 


and Robert J. Araujo, Esq., Trial At- 


torney, for appellee-appellant, Mining — 
Enforcement and Safety Administra- 


— tion, 


OPINION BY ADMINISTRA- 


TIVE JUDGE SCHELLEN- 
BERG | 


INTERIOR BOARD OF MINE | 


OPERATIONS APPEALS 


The appeal by West Freedom 
Mining Corporation, e¢ a. (West 
Freedom), Appeal No. IBMA 75- 
51, of the Administrative Law 


_ Judge’s decision challenges his find- 


ing of violation of 30 CFR 77.410 | 
in. five Notices of Violation where 


_ bulldozers owned by West Freedom 
were cited either for not being 


equipped with back-up alarms or for 
having inoperative back-up alarms. 
While agreeing that the Judge’s 


finding of fact was accurate, West 


Freedom contends that 30 CFR 
77.410 is not applicable to bull- : 


dozers. This contention was consid- — 


ered and rejected by the Board in 
Lucas Coal Company, et al., 3 

IBMA 258, 81 I.D. 430, 1973-1974 
OSHD par. 18,226 (1974), and the 
Board’s decision was affirmed by the 

United States Court of Appeals for 
the Third Circuit in Lucas Coal 


' Brent, Pennsylvania 
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WEST FREEDOM MINING CORPORATION, 
MINING AND DEVELOPMENT CORPORATION, 


BLACK FOX 
AH-—RS COAL 
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CORPORATION, PERRY-ROSS COAL COMPANY a 
December 17, 1975 | 


Company, et al. v. Interior Board 
of Mine Operations Appeals, No. 
74-1813 (3d Cir. Aug. 29, 1975). In 
fact, four of these Notices were in- 


| Solved: in the application for review 


which led to the Board’s decision in 
Lucas, supra. Based upon the fore- 
going, we are of the opinion that 
our decision in Lucas is dispositive 


of West. Freedom’s appeal, that we 


must affirm the Judge’s conclusion 


that 30 CFR 77.410 had been 


violated in five instances, and that 


his penalty assessment of $250 there- . 


for is reasonable and should be 
sustained. 

- The Mining Enforcement at 
_ Safety Administration (MESA) in 
Appeal No. IBMA 75-53 appeals 
the Judge’s decision vacating two 


Notices of Violation, one which al- 


leged a violation of 30 CFR 77.1803 
.(y) (8) in that blasting lines were 
not shunted immediately before 


blasting and the other which alleged 
a violation of 30 CFR 77.410 in that 


six .coal trucks lacked adequate 
back-up alarms, and dismissing the 
respective Petitions for Assessment 


: of Civil Penalty.* Since these ap- 


1 These violations were contained in the fol- 
lowing dockets: ; . 
West Freedom Mining “Coe 
portation 
West Freedom Mine 
Chicora, Pennsylvania 
Black Fox Mining and De- 
velopment Corporation 
Black Fox Strip’s (Consol. 
Rottman Pit) 
Perry Township, 
vania . . 
 AH-RS Coal . Corporation 
' AH-RS Coal Tipple Mine 
Bruin Borough, Pennsylvania py A 
Perry-Ross Coal COrADARY.. PITT 74-590-P 


Pennsyl- | 


PITT 74-455-P 


PITT 74-401-P_ 


PITT 74-449-P 


peals arose from the same decision, 
we have consolidated them for 
consideration. . 


— Factual and Procedural 
Background 


(IBMA 75-53). 


These two Notices of Violation, 
vacated by the Judge, were issued 
to owner-operators of the mines in- 
volved and cited conditions which 
these owner-operators. contended | 
were the responsibility of independ- 
ent contractors. With respect to Vo- 
tice of Violation No.1 JLK, June 8, 
1972, which alleged that blasting 


_ lines were not shunted prior to deto- 


nation, West Freedom contends that 
it had hired a company to do what- 
ever blasting was needed at the 
mine. This company only per- 
formed the blasting, «e., it’ did not 
drill the blasting holes, nor did it 
clean up after the detonation. Its. 
responsibility consisted of deter- 
mining the amount of blasting 
agent necessary to do the job and 
preparing and -detonating the — 
agent. There was no dispute that 


- this condition existed as alleged. — 


In his decision, the J udge found © 
that any independent contractor 
engaged in operations which the Act 


seeks to control ought to be respon-— 


sible for adhering tothe mandatory . 


‘standards, and consequently, is the . | 


proper party to be assessed civil 
penalties. Accordingly, he vacated 
this Notice. 


s 
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In Notice o f Violation No. 1CFP, 
February 9, 1972, which cited six 


DE CISIONS. OF THE. 


coal haulaee trucks for failure to 
have back-up. alarms, the trucks 
were owned by the drivers and were - 


on mine property only for the time 
necessary for loading, 
mately 5 minutes. The truck drivers 
were paid a set-fee per ton of coal 
hauled and West Freedom contends 
it had no control over the trucks 
other than to direct the drivers to 


- where.the coal is to be loaded. Thus, 
it should not be assessed penalties. 
for. violations. present on the trucks. 


For the same reason given above, 


the Judge vacated this Notice with. 


respect to the six coal trucks, | 
[ssue Presented 
(IBMA. 75-58) 


Whether West Freedom was re- 
sponsible for the violations cited in 
the two Notices in issue and was 
Brees ly charged therefor. 


Disease. 


In the period between the issu- 
ance of the Judge’s decision and 
the present, in Peggs Run Coat 
~ Company, Ine, 5 IBMA 175, 82 

‘LD. 516, 1975-1976 OSHD par. 
— 20,083 (1975), the Board held that 
the phrase “responsible for the vio- 
lation,” as used in Affinity Mining 


° Company, 9 TBM A. 57, 80 L.D: 229, 


1971-1978 OSHD. par. 15,546 
(1973), must be liberally applied 


“to effect the primary purpose of 
the Act—to provide miners with a. 
environment.” In. 


safe working 


DEPARTMENT OF ‘THE INTERIOR: 


-approxi- | 


contractor. 


[82 LD. 


: Peggs Ruin, siipray we ° were dealing 
_ with an ‘independent coal haulage 
firm which, by failing to equip its 


trucks with adequate «back-up. - 
alarms, endangered miners. em-. 
ployed by Peggs. Run. Since the 
Board believed that “with a mini- 
mum of - diligence” Peggs Run 
could have prevented such. trucks © 
from. operating in an-area. where — 
its employees would be endangered, 


the Board held that Peggs Run wax 


the proper party to be charged with 
the violation. Similarly, in the im- 
stant case, we are dealing with six 
driver-owned coal .trucks not 
equipped with adequate back-up | 
alarms and an independent blasting 
The Board is of. the 
opinion that the Pegys Run.ration- 
ale applies. to both of these viola- 
tions. The facts of this case are 


‘substantially the same as that in. 


Peggs Run, supra. Additionally, : 
the hazard created by the: blastiag. 
operation imposed the duty on 
West Freedom to make certain that 
it was pérformed in a safe manner. 
In both of these violations miners 


‘employed by West Freedom were 


endangered by hazards which the 
operator could. have prevented or 
removed from the mine area with 
a minimum of effort. Accordingly, 


we hold, notwithstanding the deci- 


sion of the Judge to the contrary, 
that West.Freedom was responsible 
for these violations and was the 
proper par ty to be charged there-. 
for. 

Since the parties stipulated to all : 
of the statutory criteria for deter- 


68). WEST FREEDOM MINING CORPORATION, BLACK FOX 


e2t 


‘MINING AND DEVELOPMENT CORPORATION, AH-RS COAL 


CORP ORATION, 


-PERRY-ROSS COAL COMPANY. 


December 17, 1975 


mining the amount “of civil penalty ‘ 
except the gravity of the violation, 


we will adopt this stipulation which 
is as follows: 


ly) West Fr reedom has idearned 
no violations In the pr eceding 94 


months; 


2) West eon aploys 16 
persons to produce. 400 tons of coal 
~ daily . and 188,600 - tons of coal 


annually; : 
3) West. Freedom’ Ss ane to 


continue in business will ‘not be af-. 


fected by the assessment . of civil 
penalties; - 


4) All violations were the result — 


of ordinary negligence by West 
Freedom; and: ' 7 
5) West Fr eedom skewed good 


faith in the abatement of all viola- . 


tions. 

The Board is of the opinion that 
the blasting line violation. was 
serious due to the potential for a 
premature detonation and the con- 


sequences thereof upon the safety of | 


miners. Accordingly, we conclude 
that a penalty of $100 1s warranted 
for this violation. 

The record does not, indicate the 
number of people endangered by 
the trucks without adequate. back- 
up. alarms nor any other evidence 


to support a finding that the vio-. 
lation was serious. Accordingly, we. 


find: the violation not serious and 
conclude that a penalty of $50 is 
warranted therefor. 


| - ORDER : 
‘WHEREFORE, pursuant to the 


authority delegated to the Board by. s 


the Secretary of the Interior (43 


CFR 4.1(4)), IT IS HEREBY . 


ORDERED that: | 
1) The Judge’s decision affirni-. 7 
ing Notices. of Violation Nos. 1 


CFP, February 9, 1972, 1 LOW, 


April 26, 1979, 1 HB, February 9, — 
1973, 2 CFP, October 7, 1971, and — 
2 CFP October 12, 1971, and assess- 
ing. penalties in the total amount. 
of $250 therefor. IS AFFIRMED; 
2) The Judge’s decision vibe. 
ine Notices of Violation Nos. 1 - 
JLE, June 8, 1972, and 1 CFP, 


February 9, 1972, IS REVERSED, 


the Notices ARE REINSTATED, 
the violations ARE AFFIRMED, 
and penalties of $100 and $50,. 
respectively, ARE ASSESSED. 
therefor, and _ 

3) West Freedom. Mining Cor- 
poration, pay penalties-in the total — 
amount of $250, Black Fox Mining 
and Development Corporation pay — 
penalties in the total amount of $50, 
and Perry-Ross Coal Company pay. 
penalties in the total amount of 
$100, on or before 30 days from the 
date of this decision: 


‘Howe J. Scanian Ir, im 
| Administrative Judge. 


I concur: 


Davip Doane, 


Chief Administrative Pi wdge. 
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DECISIONS OF THE 
; ZEIGLER COAL COMPANY 
- 5 IBMA 338 


Decided December Ti; 1976 ; 


aes Appeal by Zeigler Coal Company from 
a decision by Administrative Law 


_ Tudge Edmund M. Sweeney (Docket 


No. VINC 73-228-P/4), dated May 7, 
1975, assessing a civil penalty in the 
amount of $500 for one violation of the 
Federal Coal Mine Health and Safety 
Act of 1969. 
Affirmed. 


‘Federal Coal Mine Health and Safety 
Act of 1969: Penalties: Mitigation 

‘Economie losses suffered by an operator 
as a result of a vacated withdrawal order 
need not be considered as a mitigating 


factor in a penalty proceeding arising . 
out .of a condition or practice cited in | 


such order where such losses are not af- 


. firma'tively pleaded at or before the hear- 


ings 
Section 109(2) of the Act. 80 U.S.C. 
-§$819(a). 


APPEARANCES: J. Halbert. Woods, 


Esq., for appellant, Zeigler Coal Com- 
pany; Thomas A. Mascolino, Esq,, 
- Assistant Solicitor, and John H. 0’Don- 
nell, Esq., Trial Attorney, for appellee, 


Mining Enforcement ° and Safety Ad- 


ministration. 


OPINION BY AD MINISTRA- 
TIVE JUDGE SCHELLEN- 
BERG 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


Factual and Procedural 
B ackground 


‘Oi ee 11, 1972, at ansuie 10 a.m., 


a Mining Enforcement and Safety 


DEPARTMENT OF THE INTERIOR 


[82 LD. 


Administration (MESA) inspec- 
tor, Harry Greiner, during a reg- _ 


ular inspection of Zeigler Coal: 


Company’s (Zeigler) No. 4 Mine 
located in Johnston City, William- 


son ‘County, Ilinois, issued Order of 


Withdrawal 1 HG, May 11, 1972, 
pursuant to sec. 104(c)(1) of the 
Federal Coal Mine Health and 
Safety Act of 19691 (Act) for a 


violation of 30 CFR 75.400, which 
- proscribes the accumulation of loose 


coal and coal dust in active work- 


: ings. The order was terminated at: 
11:15 p.m. of the same day. 


In an Application for Review 
filed by Zeigler the order was up- 
held by the Administrative Law 
Judge (Judge). On appeal to this - 
Board the Judge’s decision was re-- 
versed and the order vacated based — 
on a finding that. there was not “a 
probable righ of serious pony harm | 


or death.” 2 


Zeigler on Feb. 22, 1973, filed a 
Petition for Hearing and Formal - 
Adjudication of the violation cited 
in. the above-mentioned order, 


among others. ‘The maitter was ulti- 


mately assigned Docket No. VINC | 
73-228-P/4. and was heard on 
Feb. 25, 1975. At the hearing Zeigler 
presented no witnesses. and offered 
as evidence only a map of the No. 4 


Mine and a copy of the transcript 


of the hearing regarding the above- 


mentioned Application for Review 
of the 104(c) (1) order which was 
accepted by the Judge only with re- 


speot to the eee of the ME SA 


130 U.S. C. §§ 801- 960 (1970). 

2 Zeigler Coal Company, 8 IBMA 448, 81 
ID... 729, 1974-1975 OSHD par. 19,1381 
(1974). Decision reaffirmed on reconsideration | 
on May 13, 1975, 4 IBMA 1389, -82 I.D. 221, 
1974-1975 OSHD par. 19,638.- 
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inspector. Shesiuantly. on | Apr. fe 
1975, Zeigler field Proposed Find- 
ings of Fact, Conclusions of Law, 
.and Supporting Brief, in which it 
alleged for the first time that 654 
tons-had been lost due to the invalid 
‘order. resulting in a $8,270 loss of 
income. On Apr. 10, 1975, MESA 
filed objections to the Proposed 


Findings of Fact and tthe Conclu- 


sions of Law in which it urged the 
Judge to reject any consideration of 


economic loss. On May 7, 1975, 


Judge Sweeney issued his decision 
_ and assessed a penalty of $500. The 
decision acknowledged that the 
order had been vacated; that the 
coal production in one of the three 


producing units had been lost for 


approximately 1314 hours, and gave 
consideration to each of the criteria 


set out in sec. 109(a), including 


. MESA’s submission of Zeigler’s his- 


tory of previous violations as well . 
as Zeigler’s claim of economic loss 
due to closure. On May 29, 1975, . 


Zeigler filed a Notice of Appeal. 
Timely briefs have been filed by 
Zeigler Coal ash and “RY 
MESA. | 


C ontentions of the E Parties 


The sole contention of Zeigler | is 
that the Judge failed to give ade- 
quate consideration to its economic 
loss suffered as a result of the er- 
roneous issuance of the order of 
withdrawal. Zeigler contends that 
$3,000 was lost (without offsetting 
_ reduction of labor cost) which 


should offset the amount of any civil | 


penalty assessed. The fact of the 
violation is not challenged nor are 
218-256-763. 


December 1, WTS 


the: indiigs » ade pursuant to ‘Sec. 


109(a) (1) of the: Act. : _ 
MESA contends (1) chat Zeigler | 
failed: to affirmatively plead: éco-— 
nomic loss in mitigation, (2) failed 
to offer. evidence at or :before the 


hearing as to the loss catised by the 


invalid order, thus depriving: it-of 
an | opportunity to cross-examine on | 


that point or to offer rebuttal evi- — : 
dence, and (3) that there is no evi- — 
dence in the record to support ‘any 


conclusions on lost production or | 
loss of income. Therefore, it urges 
that the decision of the J udge be 
aflirmed. ° 


Issue Presented - 


Whether the economic ios result-_ 
ing from:a vacated order was ade- 
quately considered. | | | 


Disvassion 
A. 


Tn: Wore. American Coal Oor- 


poration ® we set out several points 


for guidance and assistance in im- 


-plementing the consideration of 


economic loss as a mitigating factor. 


_ Among those: points were the fol- 


lowing two which ‘are particularly 


applicable here: (1) the fact that 


such losses occurred and the dura- 
tion of the- withdrawal orders before — 


termination must be affirmatively - 
pleaded by the operator in the sub- 


ject penalty proceeding ; otherwise 
the Judge need not consider the 
losses as a mitigating’ factor ; and 
oe ad may has the discretion toa as- 


88 TBMA 98, 81 LD. 204, 1973-1974 OSHD 


par. 17,658 (1974), 
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sign whatever’ weight to such miti- - 
gating factor as he deems just or ap-_ 
propriate under . the: circumstances | 


of each case. 
_.-. As to the first oe we find that 

Zeigler failed to affirmatively plead 
economic loss and cannot now be 
heard on that issue. Zeigler’s pre- 
hearing pleadings made no mention 
of economic loss in mitigation nor 
did it raise the issue during the 
hearing. The first time it was raised 
was In proposed findings filed subse- 
quent to. the hearing. However, the 
record does: contain the fact that 


the withdrawal order was subse- 


- quently vacated and the time of is- 
-suance and time of termination of 
the order, 
hours. We feel that this record con- 


tained sufficient information to sub-. 


stantiate a finding that some pro- 
_ duction was lost. Since we indicated 
in North American that the exact 


_ dollar amount of the loss was not. 
‘relevant the record here could be. 
considered to support some mitiga- 


tion. 

The decision of the Judge reflects 
that he was fully aware that the 
order had been vacated by this 


Board, and that. one of Zeigler’s 


three producing units had been 
closed for approximately. 131, 
hours. (See Findings of Fact 7 and 
9, Dec. 7.) In fact, the Judge spe- 


 eifically stated, “Consideration has 
_ been given here to each argument | 
by each party on the question of the | 


criteria set out in sec. 109(a) (1), 


including MESA’s submissions on ~ 


_ previous Zeigler violations and 
- Zeigiler’s claim of economic loss due 
to the closure.” (Dec. 5.) - 


_ DECISIONS OF. THE DEPARTMENT OF THE INTERIOR 


approximately 1314 - 


FURTHER ORDERED 


[82 LD. 


*# urthermore, the decision sup- — 


ports the Judge’s findings that, the 


violation was both serious and the. 


result of negligence by the operator. 


_ In our view the record is unclear. 


as to whether the Judge failed to —_ 


consider economic loss or did in fact. 


consider it but gave it little weight. 
We will affirm the decision onthe. - 
grounds that the failure. of Zeigler 


to affirmatively plead economic loss . 
in’ mitigation forecloses its argu- 


ment and that the Judge did not > 

abuse his discretion or judicial pre- 
. rogative if in fact he gave no wel ight 
to economic loss. Upon review of 
the entire record we find and con- 


clude that the penalty assessed is 


reasonable and supported by the 


facts even when giving Zeigler the 


benefit of doubt on the question of 


economic loss. 
ORDER 


WHEREFORE, pursuant to the © 
authority delegated to the Board 
by the Secretary of the Interior 
(43 CFR 4.1(4)), IF IS HEREBY | 
ORDERED that the Judge’s deci- 
sion and order in the above-cap-: 
tioned case IS AFFIRMED. IT IS 
that 
Zeigler Coal Company pay the 


penalty assessed, m the amount of 


$500, within thirty days from. the 
date of this decision. , | 


| “Howarp J ScHELLENBERG, Jr R., 


Administrative Judge. 
I concur: | | 


Davip Do ANE, 


: — areal Judge. : 
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- APPEAL OF COMMONWEALTH > 
ELECTRIC COMPANY 


IBCA-1048-1 1-74 | | 
| - Decided Dense 18, 19975 


» Contract No. 14-03-3217 Bonneville 


' Power Administration. 


1. Rules of Practice: Appeals: Gen- 
erally—Rules of Practice: Appeals: 
_ Discovery — 3 


Where a contract for: the construction 
Of .a ‘powerline contained two rates for. 
_ the erection of tower steel and the con- 
- tractor, contending that the contract was 
ambiguous (which was admitted by the 
Government in part), claimed additional 
compensation at the higher helicopter 
erection rate and filed a request for the 


— production of documents in nine separate 
categories which request was opposed by 


the Government principally upon the 
ground that the documents were irrele- 
vant to any issue in the appeal, the 


Board, following the rule that it is not 
a valid. objection that information sought — 


in discovery proceedings may not be ad- 


- missible at the hearing if the request 


appears reasonably calculated to lead to 
_ the discovery of admissible evidence, 
. grants appellant’s request | in principal 
part. 

APPEARANCES: Mr, Allen L. Over- 
cash, Attorney at Law, Woods, Aitken, 
Smith, Greer Overcash & Spangler, 
Lincoln, Nebraska, for the appellant; 
Mr. David E. Lofgren, 
Counsel, 
Government. 


INTERIOR BOARD OF 
CONTRACT APPEALS 


Order Ruling Upon Obdjections 


to Request for Production Of 


Documents | 


The captioned contract for the 


| construction of a powerline which | 


ee OF COMMONWEALTH ELECTRIC COMPANY : 
. December 18, 1975 


Department - 
Portland, Oregon, for the 


“traversed ‘the Washington-Oregon 
Boundary contains two items for 
the erection of tower steel for each 
of which the unit is pounds: No. 35, 
erect tower steel and No. 36, erect 
tower steel by helicopter. ‘The Clan 
is for erection of tower steel at the 
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helicopter unit price on the Wash~ 


_Ington side of the line whereas that 
allowed by the contracting officer 


was only on: certain towers in Ore- 
gon. 


By letter, dated Oct. 8, 1975 5, ap 


pellant’s counsel filed with the 
Board a request for production of 
documents in nine separate. cate- 


- gories allegedly relevant to issues uD | 
the appeal. Department counsel has: 


opposed the request, asserting, inter 


alia, that the documents are not — 


relevant to any issues in the appeal, 
that certain of the requested docu- 
ments are privileged, that the re- 


quest is unduly burdensome and 


that appellant i is engaged j in a fish- 


F Nite 


ing expedition rather than a genu- 


‘ine effort to obtain documents re- 


lated to the claim involved in the 
appeal. 7 
[1] We will re the. cate- 
gories of documents in the request 
and the Government’s. een 
thereto seriatim. ‘on 
Request No. 1: 
: All documents relating to the use oF 
potential use of a helicopter- for the 


_ erection or partial erection of the trans- 


mission line towers on Contract No. 14- 
03-8217A for construction of UWanford- 
Ostrander 500 IV Line No. 1, Schedule 
ITB (the “Project”), 


Explaining this request, aiiliad 


alleges that the conditions of the 


project encouraged, if not required, 
the contractor to use a helicopter 
- for the erection of as many towers 

as possible and that the Government 


Imew or should have known this_ 


prior to bidding. The Government’s 


denial of this allegation is cited in 


‘support of the request. Appellant 
has also alleged that it reasonably 
understood that all erection by heli- 


copter would be paid for at the unit 


‘price for helicopter erection. Alter- 
natively, appellant has alleged that 
the specifications were misleading 
and therefore defective.. 

Contending that the sp seinoation’ 
are clear and unambiguous as to the 
towers upon which the helicopter 
method of erection was mandatory 
and that other methods of erection 
were permissible on the remaining 
towers, the Government asserts sim- 


ply that the documents covered by | 


this request have no bearing on the 
issue in the appeal, which is whether 
appellant is entitled to payment at 
the helicopter rate for all steel 
erected by that method. 

Answering the Government's ob- 
jection to this request (enclosure to 
letter, dated Nov. 24, 1975), appel- 
lant alleges that gene the perfor- 
mance of the work the Govern- 


ment’s position: as to the particular 


towers for which the payment pro- 
visions for helicopter work were ap- 


plicable varies from that now taken 


by the contracting officer in the find- 
ings of fact. Appellant asserts that 
if the payment provisions for heli- 
- copter erection were,-in fact, in~ 

- tended to apply only to certain tow- 
ers, the Government must have doc- 
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uments in its possession reflecting 
that position. The Government has 


‘admitted (Answer, Par. 8) that a 


tower not listed as required to be 
erected by helicopter was paid for 
at the helicopter erection rate be-- 


cause of an ambiguity 1 in the. Sspeci- 


fications. : 
We reject the Government's con- 
tention. To begin with, the concept. 
of relevancy in iccovens proceed- 
ings is broader than that governing 


‘the admissibility of evidence ata 


trial or hearing, and it is not a valid 
objection. that the information | 
sought may not be admissible at the 


trial or hearing if the request ap- 
‘pears reasonably calculated. to lead 


to the discovery of admissible evi- 
dence. Ingalls Shipbuilding Divi- 
sion, Litton System, Inc. ASBCA | 


No. 1717 (Aug. 16, 1973), 73-2 BCA 


par. 10,205 at 48,096. . 
_ Applying this rule in the'light of | 
appellant’s allegations, we think it 


evident that documents relating to 


the use or potential use of. a heli- 
copter on the line in question might 
be relevant to the issue of ambiguous 
specifications (partially admitted 
by the Government) or to the issue 
of the alleged misleading or defec- 
tive specifications. In any event, we 
are not prepared to hold that the. 
documents in question would not 
lead to the discovery of admissible 
evidence relating to the above issues. 
Accordingly, this request is granted. 


Request No. 2: 


All documents relating to the drafting 
or preparation of those provisions of the 
specifications or computations of bid 
quantities or determination of bid units 
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or methods of payment or engineering 
estimates for the Project that relate to 
the following items of work on the Proj- 
ect: erection of the steel towers or pay- 
‘ment therefore [sic] excavation for foot- 
ings or payment therefore [sie] ; removal 


of line facilities or paveaen therefore 


[sie]. 


In eines of this rediteats ap- 
pellant refers to the allegation in its 
complaint that since the specifica- 


tions did not limit payment for erec- » 
tion at the helicopter rate to those | 
towers for which helicopter erection. 


was required, it is entitled to pay- 
ment at the helicopter rate for all 
steel set by helicopter. Appellant 
contends that this conclusion was 
strengthened by provisions of the 
specifications providing that pay- 
ment for erection of steel towers 
would be made at the unit price and 
payment for helicopter erection 
work would be made at the unit 
price for erection by helicopter. Ap- 
pellant again relies on a provision in 
the specifications assertedly encour- 
aging the use of a helicopter at 
other than the designated towers 
which is as follows: | 

This specification designates certain 


areas where helicopters shall be used for 
removal and erection of steel towers. In 


other areas of limited or prohibited | 


ground access the use of helicopters for 
. logging, line removal, and construction 
is the preferred method. 


. The Government’s answer denies 


the validity of appellant’s argu- 


ments, asserting that the quoted 
_ provision must be read in the con- 
text of the contract as a whole, 
that special environmental con- 
siderations dictated the use of only 


the helicopter method of erection on 
certain towers in Oregon and that 


-appellant’s use of a helicopter on 
other towers was a voluntary act on 


its part. The Government also ar- 
gues that appellant, in relying on 
the quoted section of the specifica- 
tions, has ignored the limiting 
words, “In other areas of limited or 


prohibited ground access * * *,” 


which were not applicable to tow- 
ers to be erected in Washington. 
Appellant states that it has at- 
tempted to read the contract as a 
whole and seriously doubts if docu- 
ments in the Government’s posses: 
sion support the Government’s con: 
tentions. Opposing the request, the 
Government argues that there is no 
apparent connection between the 
claim and the material described in 
the request. However, it, neverthe- 


less, asserts that quantities of work 


on this contract came out remarka- 
bly close to estimates contained’ in 
the bid schedule. | 

_ Amplifying the basis for this re- _ 
quest, appellant refers to page 7 of 
the findings wherein the contracting 
officer found, in essence, that based 
on weights of the towers shown in 


the drawings, bidders should have _ 


been able to relate the tower num- 
bers for which helicopter erection — 
was specified to the approximate — 
weight shown in the bid schedule 

(Item 36) and thus develop a unit 


price therefor. The same conclusion — | 


was reached with res pect to the bal- 


ance of the erection (Item 35), 


where, according to. the Govern- 


ment, the method of erection was. 
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-. left to the soubenetor s option. The 


contracting officer determined that — 


the approximate weights in the 
schedule were directly relatable to 


‘requirements in the specifications © 
and that except for the adjustment 


tor Tower 157/1, for which pay- 
ment. at the helicopter erection 
method was allowed, actual quanti- 
‘ties erected under Items 35 and 36 
were very close to the estimates. 
Appellant asserts that if the Gov- 


ernment is permitted to capitalize 
on an assertion of a close relation- 


ship between bid quantities and 
other provisions of the contract, ap- 
pellant is certainly entitled to exam- 
_ ine Government documents relating 
to the computation of bid quantities 


and the other matters (determina- — 
tion of bid units, methods of pay- 


- ment or engineering estimates) cov- 
ered by Request No. 2. — 


We agree with appellant that the 


Goyernment cannot rely on an as- 
serted close relationship . between 
_ estimated weights which are alleg- 


edly directly relatable to require- 
ments of the specifications and ac- 


tual weights, while denying the rel- 


—evance of computations upon which | 


_ the estimates were based. The re- 
quested data concerning other bid 
items (excavation for footings and 
removal of line facilities) is not as 
clearly relevant. However, since ap- 
pellant relies on certain provisions 
of the specifications relating to 
those items to support its contention 
that the contract as a whole sup- 
- . ports its position, we grant this re- 
ca in its entirety. 
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| Request No. 35 


All documents that relate to the selec- ~ 


- tion of the length of time for construction 7 


of the project. 


Explaining this request, on Oe 


lant refers to the allegations in its 
complaint that award was made on 


‘Mar. 8, 1973, that notice to proceed — 


was issued effective March 12, 1973, 


. and that the work was to be com-— 


pleted by October 18, 1973. ‘Appel- 
lant has alleged that the Govern- 
ment has denied that this was a 


short construction schedule consid- 
ering the difficult nature of the — 
work. Appellant asserts that it 1s 


generally recognized that erecting 
steel towers by helicopter is faster 
than by motorized crane and con- 
tends that the short construction 
schedule was one of the conditions 
which practically encouraged and — 
required the use.of a helicopter. 

Appellant states that it needs to 


review the documents in question to 
- determine if they support the Gov- 


ernment’s position. Opposing the 
request, the Government argues that 
whether the construction schedule 


_is considered to be’ long or short is 


largely a subjective matter, that it 
was up to any firm submitting a bid 
to determine how to accomplish the - 
work in the time allowed and that 
the documents described in the re- 
quest are not relevant to the issue 


inthe appeal. 


While we recognize the force of 
the Government’s contention that 
the work could have: been prose- 


cuted in Oregon and Washington 


simultaneously, a contractor may 
not be expected to commit men and. _ 


f 
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equipment to a proj ject which are 
unreasonable in relation to the dol- 
lar value thereof, and we are simply 
not prepared to hold at this junc- 


ture that the time allotted for per-- 


formance of the work is irrelevant 
to any issue in the appeal. In this 
connection, it would appear that an 
appropriate means of determining 
_ whether time allowed for perform- 
ance of the instant contract was 
long or short would be to compare 


the schedule for similar projects. » 


This request is granted. — 
Request No. 4: 


All documents related to the use of 
helicopters for fire prevention and fire 
protection. on the Project. 


» In Paragraph Six of its sillaiiled 
appellant alleges that it used the 


helicopter method to erect a number 


- of towers in addition to those -re- 


. quired by the contract to be erected 
by that method, that this benefited 
. the Goverment by speeding com- 
pletion of the work and avoiding 
delays resulting from damage to the 
environment and the danger of fire. 
Appellant has also alleged that the 
Government benefited from the fire 


prevention capabilities of the heli- : 


copter since the specifications re- 
quired the contractor to provide a 


water bucket for use with the heli- — 


copter at all times a helicopter was 
utilized on the project. The Govern- 
- ment has denied that any benefit 
necessarily accrued to the Govern- 
ment from use of the helicopter on 
other than the required towers and 


contends that, in any event, any 


| alleged | ‘benefit j is irrelevant. to the 


issue in the appeal. 

As support for the request, appel- 
lant asserts that some substantive 
benefit must have accrued to the 
Government from the fire protection 
provisions, or the. provisions re-_ 
ferred to would not have been in- 
cluded in the contract. Appellant 
contends that the requirement that 
the helicopter have a fire prevention 
capability is inconsistent with the 


—Government’s position it should not | 


be compensated for use of the heli- 
copter. The Government argues that, . 


the mere fact that appellant, acting 


as a, volunteer, conferred an alleged 


-benefit upon the Government. does 
not subject the Government to lia- 


bility therefor and that the specifi- 
cations speak for themselves. 7 
We think the purpose of having a 


water bucket for use with a heli- 


copter available at all times the heli-. 
copter was used on the project is 
sufficiently obvious that production 


of documents relating thereto, as- 


suming they exist, would serve no 
useful purpose. In the absence of 
further see this sole 1s 
denied. 


Request No. 5: 


. All documents relating to or describing 


or evaluating or referring to the Con- 
tractors [sic] plan of work for the project 
described in the Contractor’s letter of 
May 4, 1973. é 

‘Since the Gone states that 
no documents covered by this re- 
quest exist, there is no point in dis- . 


cussing the contentions of the 


parties relating to appellani’s work 
ae 
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Request No. 6: 


DECISION S. OF . THE 


~ ATL documents related to partial or fianl 


[sic] payment for the erection of ‘steel 
towers on the Project. including: but not 


limited to all documents in the possession. 
of Mr, Al. Leonard, an official of. the heel 


neville Power Administration. 


| In explanation, of this request, ap- 
* pellant refers to the Government’s 
- answer wherein it is alleged that the 
- Government: accepted appellant’s 


bid for performing the work at the 


stated bid prices—$.40 per: lb. for 
_ Item 36 for erecting towers required 
to be erected by the helicopter 
method (Towers 154/1 to 157/1) 
 and.$.22 per Ib. for the remainder. 


The Government has also asserted | 


that payment was made on several 


partial payment estimates. Appel-— 
lant asserts it needs to examine the ~ 


documents in question to trace the 
source of the Government’s position 
that the provisions of the contract 
applicable to. helicopter work. only 
required payment at the helicopter 
rate for certain numbered structures 
and to ascertain how the decision to 


make payment at the helicopter or 


other erection rate was made. The 
Government, opposing the request, 


states that there: appears to be no- 


basic disagreement as to the total 


quantity of steel erected except as. 
_ to the amount erected by crane on 

the Washington side, that the par- 
tial payment estimates have previ- 


ously been shown and explained to 
appellant and that the documents in 
question are not essential to prose- 
cution of the appeal. . 

While documents relating to par- 
tial or final payment would appear 
to be irrelevant to the matter of the 
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oh acceptance of appellants bid and we 


will not allow discovery to be used. 
to harass or annoy an opposing — 
party, 2.e., by. repeated requests for 
documents which are available to or 


already in the possession of the op- 
_ posing party, the Government ad-— 


mits to some disagreement.as to. the 
amount of steel erected by crane on 
the Washington side. In addition, 
documents relating to partial or 
final payment may-further explain 
the Government’s decision to allow 
payment at the helicopter erection 
rate for an additional tower. This 
request isgranted. 


_ Request No. a: 


Al documents relating to the Contrac- 
tor’s claim for additional payment for 
helicopter erection, consideration of that 
claim and the Contracting Officer’ s deci-| 


sion on the claim. 


In justification of this request, 


appellant has asserted that the cen- 


tral issue in this appeal is the verac- ° 
ity of the contracting officer’s deci- - 
sion and that it is entitled to review ~ 


documents relating to the Govern- 


ment’s consideration of its claim. 
The Government argues that these 
documents are privileged as inter-. 
nal memoranda, material and work- 
ing papers not available to an ad- 
verse party in litigation. 

~ The Government’s claim of priv- 


ilege may not be so readily accepted. 


Questions of privilege are normally 
determined only after an in camera, 
review of the documents in ques- | 
tion. See Power City Construction 
and Equipment, Inc., TBCA-490~_ 
465 (July 17, 1968), 75 LD. 185, | 
68-2 BCA par. 7126 ; Ingalls, supra 
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| sad ‘Carl: W. Gin r Ss Co. 


IBCA-930-9-71 (Apr. 4, 1974), 81 
ID. 157, 74-1 BCA. par. 10,564. 
‘This Tequest — is- 
Government is directed: to: make 
available to the Board for in camera 
review: copies of any documents 


-covered.-by this request or portions 
thereof considered to be privileged_ 
7 together | with a statement of rea- — 


_ sons. In support of the claim of 
~ —privilege.. : 


Request No. 8 


All specifications issued by issued by 


[sie] Bonneville Power Administration 


within five years previous to the Project . 


which provided for different. payments 
for the same or similar work depending 


upon the method of construction used by — 


the Contractor including but not limited 
to payments the amount of which de- 
_ pended upon the use or non use. Lsie] of a 
helicopter, 


Justifying this deviedt. appellant 


refers to the allegation in its com- 
plaint that on similar proj ects with 


similar contract provisions — the. 
Government had paid for all heli-- 


copter erection work at the heli- 


copter erection price. The Govern- 


ment has, of course, denied this al- 
legation. Appellant argues that the 
other specifications would conclu- 


sively show that its interpretation - 


at; the time of bidding was correct. 
Opposing the request, the Govern- 
_ ment states that other specifications 
are irrelevant to what the contract 
in this instance required and that, 


in any event, the request is ceo | 


burdensome. 3 
‘We grant the ee eee to 


other specifications, if any there be, | 


oranted. ‘The © 


issued: within the ee anna pré- 
ceding the instant contract wherein 
the ‘helicopter-method of erecting 
towers was mandatory on a.power- 
line or any portion thereof. Our 
rationale follows. We have admitted 
in evidence specifications under 
other contracts as relevant: to the 
reasonableness ' of -a- contractor’s 
interpretation | of allegedly ambig- 
uous specifications. See Allison & 


| Haney, Inc., (BCA-587-9-66 (July 


24, 1969), 69-2 BCA par. 7807 at 


36,262. All discovery is to some de- - 
gree burdensome and the mere fact — 


that compliance will place a burden 
on the party against whom dis- 


covery is directed is not a-valid ob- | | 


jection. See JB & CO Company, 
TBCA-1020-2-74 and 1083-474 
(Dec. 11, 1974), 75-1 BCA par. 11,- © 
017. If locating the particular spec- _ 
ifications as to which we have 
granted the request is regarded as. 
too burdensome, the Government 


may satisfy its obligations in this 


regard by making the files in which 
the ‘specifications may :be located | 


available to appellant. See Carl W. 
Olson & Sons; Vo., TBCA-930-9-71 


(Oct. b, BAP) 13-2 BCA par. 10,- 


269." 


Request No. 9: 


All documerits relating: to environ- 


mental considerations,. or’ restrictions on 


the Project. 


Appellant's: justification = this | 
request is again based on the alle- _ 
gation, denied’ by the Government, © 
that the contractor was encouraged, 
if not required, to use a helicopter 
on the erection of as many steel . 
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towers as possible and that the 
Government knew, or should have 


known, this prior to the bidding. 


‘The alleged encouragement is re- 
lated to “the allegations that the 
helicopter method. of erecting steel 
towers has hardly any impact on the 


environment, while use of a motor-_ 
-. ized crane, necessitating construc- 
tion of access roads and pads, will 


likely damage the environment. Op- 
posing the request, the Government 
asserts that the alleged encourage- 
ment must be found in the contract 
provisions or in actions of the con- 


tracting officer or his authorized 
representative, that such construc- 
tive encouragement has not been al-— 
leged and that the documents re- — 
quested are simply not relevant to. 


the issue in the appeal. Appellant 


- argues that as long as the Govern- 7 
ment persists in its denial that the 


contract as a practical matter re- 
_ quired the widespread use of a heli- 
copter, environmental restrictions 
will be in issue in the appeal. 


Since the Government has ad- | 


mitted an ambiguity 1 in the specifi- 
cations as to the applicability of the 
helicopter erection rate to one tower 
and has alleged (Answer, par. 4), 


that very special environmental 
considerations were applicable to 


certain towers, we cannot accept the 
Government’s contention that docu- 


ments relating to environmental 
considerations are irrelevant to any | 


issues in the appeal. This request is 
_ granted. = § | 
| C prehieon, 


Appellant’s requests for docu- 


| ments are granted to a extent in- 
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dicated and otherwise denied. The . 
Government is directed to make the 
documents or the files in.which the 


documents may be located available 
for inspection and copying ata time 


and place to be agreed-upon by 
counsel. 
siders that any documents as to 
which we have granted the request 


are privileged, it is directed to sub-_ 


mit the documents to the Board for 


in camera review together with a _ 


statement of reasons in support of | 


the claim of privilege. 


- Spencer T. NIssen, — 
Administrative Judge. 


I concur: 


WILLIAM F. McGraw, 


Chief Administrative Judge. 
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"Decided December 18, 1995 


“Kopesl. by Zeigler Coal Company from 


a decision dated June 26, 1975, by Ad- _ 
ministrative Law Judge Paul Merlin 
upholding the validity of a withdrawal 
order issued pursuant to sec. 104(c) (2) 
and denying an Application for Review 
in Docket No. BARB 75-613. 


Affirmed. 


1. Federal Coal Mine Health and Safe- 
ty Act of 1969: Review of Notices and 
Orders: Generally — 
The validity of the precedent mutica and 
order is not in issue in a proceeding for: 


review of an Order of Withdrawal issued 
pursuant to sec. 104(¢) (2) of the Act. - 


If the Government con-— - 


2] =. EBIGLER COAL COMPANY 


633. | 


' December L 8, 1975, 


mn Federal ‘Coal “Mine ‘Health and 


Safety Act of 1969: Unwarrantable 


’. Failure: Withdrawal Orders: Gener- 
ally _ | 


An Application for Review of a sec. 104. 


(ce) (2). withdrawal order is properly de- 
nied where the evidence shows that a 
violation occurred, that the condition or 
practice cited posed a probable risk of 


serious bodily harm or death, but short. 


of imminent danger, and also, that the 
operator demonstrated a reckless. disre- 


gard for the health and safety of the 


miners, 
; 


APPEARANCES: es Halbert on 


Esq., for appellant, Zeigler Coal Com- 


pany; Thomas A. Mascolino, Assistant 
Solicitor, and David L. Baskin, Trial 
Attorney, for appellee, Mining En- 
forcement and Safety Administration. 


- OPINION BY CHIEF ADMIN- 
“ISTRATIVE JUDGE DOANE 


INTERIOR BOARD OF MINE © 


OPERATIONS APPEALS 


On Dee. 19, 1974, Withdrawal | 


_ Order. No. 2:CED was issued in 
Zeigler Coal Company’s (Zeigler) 


No. 9 Mine in Madisonville, Ken- 


tucky. The order was issued pursu- 


ant’ to sec. 104(c) (2) of the Federal» 


‘Coal Mine Health and Safety Act 
of 1969 (Act) + and cited the fol- 
lowing condition : 


The approved robeoatiel plan was not 
being followed in that posts were not set 


in crosscuts as required at numerous lo- . 


cations in the supply-haulage entries in 
_ the main north, main east off main north 
and No. 1 east off main north ; posts: were 
not set in the main east belt-conveyor 


entry for a distance of approximately 20 





230 U.S.C. §§ 801-960° (1970). 


feet adjacent to the roof fall in the main 
east supply entry ; seven posts were miss- 
ing from under five. crossbars placed. 
under brows where a roof fall occurred, 


-two crosscuts outby the face of No. 2 en- 
try, on No. 3 unit, main south off main 


east; and supplemental support had not 


been installed where adverse roof condi- 


tions were. observed for approximately 35 
feet inby the fall area at the second cross- 


cut outby the face of No. 2 entry, No. 3 


unit, main south off main east.? 


The order was terminated on J an. 
7, 1975. The actions taken to abate » 


the above conditions were described 


as follows: : 


Posts were set in crosscuts as required 
in the main north and No. 1 east supply 
entries. The main east and main south off - 
main east panels were abandoned. Con- 
ferences were held, and the approved 
roof control plan was discussed with the © 
persons involved by the principal officer 
in charge of health and safety in the 
presence of [the] inspector.® 


On Jan. 18, 1975, Toles filed an 
Application for Review of the above 
withdrawal order as well as the un- 


derlying sec. 104(c)(1) order 1 
_DNG, Sept. 11, 1974, and the ante-- 
-cedent notice, No. 1 DNG, Sept. 10, 


1974. On Jan. 29, 1975, the Mining 


_Enforcement and Safety Adminis- 
tration (MESA) filed a motion for 


The roof control regulation, 30.CFR ~ 
75.200, provides in relevant part: 

“Hach operator shall undertake to carry ott 
on a continuing basis a program to improve 
the roof control system of each coal mine 


and the means and measures to accomplHsh 


such system. The roof and ribs of all active 
underground roadways, travelways, and work. » 
ing places shall be supported or otherwise con- 
trolled adequately to protect persons from 
falls of the roof or ribs. A roof control plan — 
and revisions thereof suitable to the roof con- 
ditions and mining system of each coal mine 


and approved by the Secretary shall -be. 
adopted and set out in printed form so a0: 


3 Government Hxhibit No. 5. 
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partial Aimiesal of the Application 
_ for Review insofar as it sought re- 
view of the underlying sec. 104(c) 
(1) notice and. order. By order 
dated Feb. 21, 1975, the Adminis- 


trative Law Judge (Judge) granted - 


_the motion for partial dismissal on 
the ground that with respect to the 
-. sec, 104(c)(1) notice and sec. 104 


-(c) (1) order, the Application for 


Review was not timely filed. 
At the hearing held on Apr. 18, 


1975, in Arlington, Virginia, the 


‘Judge affirmed his order granting 


partial dismissal and testimony was 
limited to Order of Withdrawal No. 


.2 CED, issued on Dec. .19, 1975. 

. The Judge found in his decision 
that Zeigler had not complied with 

its roof control plan and that dan- 

_gerous roof conditions existed in 

several of the areas cited in the or- 

der.t He found specifically. that 


timbers were not spaced according - 


to the plan, or were knocked out or 
“missing, that previous roof falls had 
occurred in several areas covered by 


the order, that there was loose, sag- 


ging, or crmckins roof in at least 
-two locations, ad that all of these 


“conditions were obvious and perl- 
lous to the extent that miners were 
“Jeaving the subject areas of their 


_ own volition. Accordingly, tlie 
Judge concluded that the operator’ S 


. °4The inspector testified that the roof in the © 


_- main east. belt conveyor entry-and in a spe- 

. €ifically described area of No. 8 unit (Main 
» South off Main Hast) was loose and sagging. 
In the latter location, “the roof had been 

working for several hours” (Tr. 87). The 
. inspector stated that the roof in the conveyor 
, entry “could. fall. at. any time.” (Tr. 81.) 
. However, no imminent danger withdrawal 
_ order was issued, and the parties stipulated 
«Bt the hearing. that no. Leusaninaas danger was 
“present, .- Oe: BP 233 
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Silat to comply with its roof con- 


‘trol plan was unwarrantable and 


contributed significantly and. sub- 


stantially to the cause and effect of» 


a mine safety or health hazard. He © 


‘therefore held that the order of 
withdrawal was properly issued. 


Contentions of the Parties 


 Zeigier’s first contention on ap- 
peal is that the underlying sec. 104 
_(c)(1) notice and order should be | 
Teviewable in the instant proceed- 


ing. Zeigler concedes that its Appli- 
cation for Review was filed more> 


‘than 30 days after the underlying 


notice and order were issued, but 


argues that it adequately preserved 
its right to challenge these docu- 


ments by contesting their validity 
in the instant Application for 


| Review. 


‘Zeigler also sonbanda that its de- 
partures from its roof control plan 
did not constitute a violation of a 


| innpidel ory aan or safety stand- 
ard. .— { 


Finally Weider ieee that the 


‘record does not disclose evidence 
which would justify the conclusion 
of hazard and unwarrantable fail- 

ure. | 


MESA contends that the Applica- s 


tion. for Review was properly dis- 


missed insofar as it-pertained to 
the underlying sec, 104(c) (1) notice 


and order. 


MESA niga onions that thee con- 


ditions cited in the order were the 


result of an unwarrantable failure 


‘to comply and contributed signifi- - 


cantly and. - Gia to a mine © 
safety or health hazard... 5: 


eae} 
a “Issues on Appeal | 
ae Whether the validity of a sec. 


—-104(c) (1). notice and order may be 
reviewed in a proceeding for review. 


of an order of withdrawal issued 
pana to sec. No (2) of the 
Act. 

~B. Whether is J nade aaa in 


- upholding the validity of Order of 


‘Withdrawal No. 2 CED issued pur- 
| suant to sec. 104(c) (2) of the Act. 


| | Discussion 
11 Prior! to filing its Penne 


in the instant case, Zeigler had not | 


challenged the validity of issuance 


— or the truth of the allegations con- — 
_ tained in the underlying notice or 
~ order. Since the validity of the un- 


| derlying citations was not properly 


put in issue by timely challenge, 


| Zeigler must be held to have waived 
review thereof and cannot be heard 
to the contrary in the instant pro- 


ceeding to review a subsequent sec. 
 104(c) (2) order. Kentland-Elkhorn ° 


. Coal Corporation, 4 IBMA 166, 82 
LD. 284, 1974-1975 OSHD «par. 


19, 633. (1975), and cases eee 


cited. 
“ B. | 


roof control plans are enforceable as 
ney standards ° 5 in 1 the mine 


. Zeigler. Coat aout 5 IBMA 182, 82 
T.D. 441, 1975-1976 ORB” bar. af ee (1975) 
and cases there cited: / 
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for which the si is ee oe 
Zeigler’s argument with respect to 
enforceability 1s therefore without 


_ merit. Similarly devoid of substance 


is Zeigler’s contention that there — 
were no. hazards and no unwarrant- 
able failure. The record, which dem- 
onstrates that the operator dis- — 
played a serious lack of diligence in 
failing to comply with its roof con-- 


trol plan, is overwhelmingly to the 
contrary. We find that the record ~ 


shows a reckless disregard by the 
operator for the safety of the 
miners and thus supports the 
Judge’s finding of unwarrantable 
failure. We must conclude that 


Zeigler has demonstrated no reason 


why the findings of fact, conclusions — 


of law, and: decision of the Judge 


should not be affirmed. Accordingly, 
we hold that the Judge properly up- 


held the validity of the gu with- 


awe order, 


| ORDER 


"WHEREFORE, pursuant. to the i 
authority delegated te the Board by 
the Secretary of the Interior (43. 
CFR 4:1(4)), IT IS. HEREBY 
ORDERED that the Judge’s deci- 
sion and order in the above-cap- 


: 2 , tioned. case ARE AFFIRMED. 
[2] This Board has repeatedly — 
_ held that individual provisions of — 


Dav DoanE, 
¢ hie f Administrative Judge. 


I CONCUR: 


oe J. Cacia J Hy. 
Administrative Judge. 
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Decided December 19, 1905 


Appeal by Zeigler Coal Company 
from a decision by Administrative 
Law Judge Paul Merlin (Docket Nos. 
‘BARB 75-617 and BARB 75-651-P), 


dated June 24, 1975, denying an 


‘application for review filed by 
Zeigler Coal Company and granting a 
‘petition for civil penalty assessment 


filed by the Mining Enforcement and | 


‘Safety Administration. The decision 
upheld the validity of a sec. 104(a) 
Order of Withdrawal and assessed civil 
penalties in the amount of $2,350 for 


~ nine violations pursuant to sec. 109(a) 
(1) of the Federal Coal Mine Health 


and Safety Act of 1969. 

Affirmed. 
1, Federal Coal Mine Health and Safe- 
ty Act of 1969: Unwarrantable Fail- 


ure: Withdrawal Orders: Imminent 
‘Danger 3 


- Condition's or. practices | specified in an 
order should be considered collectively 


for the purpose of determining imminent 
danger. 30 U.S.C. § 814 (1970)... 

2. Federal Coal Mine Health and 
. Safety Act of 1969: Penalties: Mitiga- 
tion , 


Where a withdrawal order is found to be 


validly issued, economic loss due to such 
order is properly excluded from eonsider- 


| 7 ation as a mitigating factor in determin- 
ing a penalty assessment pursuant to 


sec. 109(a) of the Act. 
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APPEARANCES: J. Halbert Woods, 
Esq., for appellant Zeigler Coal Com- 
pany; Thomas A. Mascolino, Esq., 
Assistant Solicitor, David L. Baskin, 


- Esq., Trial Attorney, for appellee, Min- 


ing Enforcement and Safety Adminis- 
tion, : | 


OPINION BY ADMINISTRA- 
TIVE JUDGE (SCHELLEN. ~ 
BERG : 


INTERIOR BOARD OF MINE 
OPERATI ONS APPEALS © 


Facial and Procedural 
Background | 


On Jan. 15, 1975, Mining. En- 
forcement and Safety Administra- 
tion (MESA) Inspector Charles E. 


Dukes inspected the No, 2 Section 
of the Zeigler Coal Company’s 


(Zeigler) No. 9 Mine and issued 
Order of Withdrawal No. 1 CED 
pursuant to sec, 104(a) of the Fed-: 
eral Coal Mine Health and Safety 


Act of 1969 (Act).? Inspector Dukes 


described the conditions or prac-— 
tices in the order with the follow- — 


Violations of 75.400, 75.517, wee 
78.515, 75.100-2, 75.1104, 75.1106-8, 75.- 
1100-3, and 75.1306 éxisted on No. 2 unit, 
north rooms, No. 1 east,. main north: ac- 
cumulations of oil, grease, and coal dust . 
were present on the ratio-feeder, loading 
machine, two shuttle cars, 2 roof-bolting 
machines, and the coal drill, and accumu- 
lations of paper and ecardboard boxes - 
were present near the transformer and 
the crosscut adjacent to the transformer 
with some cardboard boxes stacked on 
power cables near the transformer. Ac- 
eumulations of loose coal and coal dust 
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were present in the shuttle car roadway. 
in No. 4 room for a distance of approxi- 
mately 200 feet, and in the roadway in 
- the last row of open crosscuts from Nos. 
1 through 6 rooms, along the ribs in the 
crosscut left in No. 1 room, and the 
— erosscut right in the No. 6 room, and in 
* the roadway for a distance of approxi- 
mately 25 feet in the No. 6 east entry, 
50 feet outby No. 4 room (75.400). The 
outer jacket at.one location on the loader 
trailing cable was damaged and had not 
been reinsulated (75.517). 
wires entering the ratio-feeder conveyor 
motor were not reinsulated at least to 
the same degree of protection as the re- 
mainder of the wire (75.514). Insulated 
wires passing through the metal frame 


of the ratio-feeder control box did not - 


‘enter through the proper fittings (75.- 
515). The belt-conveyor control wire near 
the ratio-feeder was not installed on 
insulators, and was contacting wooden 
boards and posts (75.516). The fire hose 
- provided at the section. loading point was 


not long enough toe. reach all working’ 


faces (75.1100-2). Lubricating oil and 
grease were present at numerous loca- 
tions along the ribs and were. not in 
closed containers, with some being pres- 


-ent in proximity to energized’. power 


cables (75.1104). Two compressed gas 


cylinders were not secured against being 
accidentally tipped over and the cap to 


protect the valve was missing from the 


acetylene gas cylinder (75.1106-3). The 
fire extinguisher provided at the trans- 
former was ‘inappropriate -(75.1100-8):.: 


The section explosive storage magazine 
had metal exposed on the inside and 
was located 5 feet from an energized 
power cable suspended from the roof 
(75.1306). 

_ Sample Nos. 1, 2, 3, 4, 5,.and 6 were 
collected to substantiate this violation, 


The area of- the mine closed was: 
“Working section, north rooms, No. 


1 east, main north.” The order of 


withdrawal was terminated by Or- 
der No. 1JER,Jan 16,1975. — 


The power 
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On Apr. 14, 197 5, Adie 
Law Judge Paul Merlin (Judge), 
pursuant to a motion by Zeigler is- _ 
sued an order consolidating Zeig- 
ler’s. application for review in 


~ Docket No. BARB 75-617 with 


MESA’s petition for assessment of 
civil penalty in Docket No. BARB 
75-651-P. On June 24, 1975, the 
Judge issued his decision in which 
he found the sec. 104(a) Order of 
Withdrawal valid, denied the ap- 


plication for Teview,, and. assessed 
civil penalties in the amount of $2,- 


350 for nine violations of the Act. 

Zeigler Coal Company filed a 
timely notice of appeal on July 17, 
1975. Zeigler filed a four-page brief 


to which it attached its proposed — 


findings of fact and conclusions of | 
law it submitted to the Judge and 
requested the Board to refer thereto 


- particularly with respect to the 


question of imminent danger. — 
MESA filed a timely reply brief 
with this Board. | 


Contentions of the Parties on = 
| Appeal | 


In its: brief on appeal, Zeigler 
makes three’assertions. First, i 


alleges that the violations cited hs 


the order were insignificant and un- 
related and considered either inde- 
pendently or together do not con- 
stitute or contribute to an im- 
minently. dangerous situation. No 


specific objection was made as to 


the validity of the findings of v10- 
lation of the Act or penalties as- 


sessed for specific violations found 


PY the Judge. Second, Zeigler con- 


688 DECISIONS OF “TELE - 
tends ne its fees of $7, 000 i in | gross 
revenues as a result of the issuance 
ofthe order should completely miti- 


gate the $2, 350 assessment made by 


the Judge. Zeigler’s ‘third conten: 


tion challenges the promulgation of —” 


_ the standards but acknowledges the 
: Board’s prior pronouncements that 
it 1s ‘without jurisdiction to deter- 


mine the validity of Departmental 


regulations. Since this question is 
raised by Zeigler for protective pur- 
poses only no further consideration 
will be givenitherein. _ 

In its reply brief MESA asserts 


that-the various violations cited ini 
the order presented a hazard of fire - 


and explosion and with the inade- 
quacy of fire fighting equipment 
constituted an imminent danger. It 
is alleged that Zeigler has presented 
no reasons why the J udge’ s finding 
should be reversed and in absence 


of showing that the evidence com- - 


_pels.a different result, it should not 


be disturbed. Next MESA points — 


out that Zeigler has failed to con- 
test any of the findings of viola- 
tions. It asserts that the findings of 
fact with respect to the existence 
and ‘gravity of each violation are 
supported by the record and should 
not be disturbed absent a showing 
that the evidence oe differ- 
ent result. | 
a oi ssues Presented 


Do the conditions| or practices as 


| found by the J udge constitute im-- 


ininent danger? 
‘Should the loss of $7,000 in gross 
revenues 8 precipitated by the order 


DEPARTMENT -OF THE INTERIOR 


would | 
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of withdrawal be considered in- 
| mitigating the penalties assessed ? 


Discussion 


Having reviewed. the reord and 
considered the ‘briefs submitted by 


Zeigler and MESA, we find that - 
. Zeigler has not demonstrated any 


reason why the findings of fact, 

conclusions of law and decision of 
the Judge as to the facts of viola- 
tion should not be affirmed. The rec-: 
ord also supports the: decision’ and 
order of the Judge regarding the 
amounts. assessed for each of the 
nine. violations of the Act in light 
of proper. consideration, of the six — 
statutory criteria in ‘sec. 109 (a) (1) 


| of the Act. 


[1] With respect to tie with- 
drawal order issued pursuant to | 
sec. 104(a) the Judge stated that: 


“The accumulations of so many 


kinds of combustible materials, 


‘some of which were on the equip- 


ment itself, together with the lack 
of full mnswlation on several wires 


going to the equipment, meant that — 


the materials, necessary to consti- 
tute a fire were present all at the — 


same time and place with the poten- 


tial sources of the ignition.” The 
Judge also indicated that the ab- 


sence of proper fire fighting equip- 


ment and the potential explosion of 
the acetylene cylinder and explo- 


sives further increased the danger. . 


We agree and consider it immate-_ 
rial to the decision herein whether 
each of the conditions individually | 
constitute an imminent | 
pene | 


- gee. 104(a) 
_ order to those conditions or practices actually 
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- This Board has held and the 


United States Circuit Courts of 
_ Appeal for both the 4th and 7th 


Circuits. have affirmed that immi- 


nent: danger exists: when the condi- 


- tion (s) 1s: 


ke * Of a nature. that ould. induce 
a reasonable man to estimate that, if 


normal : ‘operations. designed to extract. 
coal in the disputed area | ‘proceeded, it 


7 is at least just as probable as not that 
the feared accident or . disaster would 
_ occur before elimination of the danger.” 


"Zeigler raises one point with 


which we agree, Where a condition, 


such as ‘the insulation deficiency 


cited by the inspector in the instant 
case as a violation of 80 CFR 


aoe 517, is abated prior to the issu- 
ance of an imminent. danger with- 


drawal order, it cannot properly be 


considered to contribute to the im- _ 
minent datiger.? However, even ex-_ 
| cluding that insulation deficiency 


(30 CFR 75.517) from our consid- 


eration we still find that it was more 


probable than not that the feared 
accident or disaster. would: have 


_occuired before elimination of the. 


| dangers. 


[2] Zeigler’s contention that the. 
$7,000 loss in gross revenues should 


2 Freeman Coal Mining Company v. Interior 
Board of Mine Operations Appeals, et al., 504 


F. 2d 741 (7th Cir. 1974), Hastern Associated 
Coal Corp. Vv. Interior Board of Mine Opera- 
tions Appeals, 491 FB. 2d 277 (4th. Cir. 1974). 


8 We indicated in Hastern Associated Coat 


Corporation, 1 IBMA 233, 236, 79 I.D, 723, 


1971-1973 OSHD par. 15,388 (1972), that in. 
' order to minimize argument it would be a . 


peter practice to limit the specifications in a 
imminent -danger withdrawal 


éonstituting: the imminent: danger: and: to- cite 


other. violations in separate notices of viola- - 


tion. That remains the position of the Board. 
213-256—76-——_4. | 
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be considered. j in | mitigation of iis 


penalties assessed is without merit 
since the 104(a) order was found to. _ 
have been properly issued. In North 
American Coal Corporation, 3 
IBMA 93, 81 LD. 204, 1973-1974. 
OSHD par. 17,658 (1974), we held 
that economic 16653 isto be considered 
as a. mitigating factor only in those 
cases where the order of withdrawal 


Involved had been vacated prior to. ; 


the sec. 109( a) ( 1) penalty proceed- 
ing being adj udicated, or was invali- 
105(a) (1) review 
proceeding consolidated with the 


subject penalty proceeding. There- 


fore, no mitigation of the penalties 


assessed in this case is appropriate _ 


on the grounds suggested. 


ORDER 


WHEREFORE, igasaint to the : 
authority delegated to the Board by 
the Secretary of the Interior (43 _ 
CFR 4.1(4)), IT IS HEREBY 
ORDERED that the decision in the 
above-captioned. case IS AF-. 


FIRMED. IT IS FURTHER OR- 


DERED that Zeigler Coal Com- 


| pany pay the penalties assessed, in. 


the total amount of $2,350, within. 
30° days. from the date ot this. 
decision. | : 


- Howarp J. Somenuennme, JR., 
Administrative S ‘wage. 


I concur: 


Dave DoaNz, ‘% | 
C hie ues Administrative J Judge. | 
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ESTATE OF LOUIS HARVEY 
—- QUAPAW 


4 BIA 263 
Decided December 28, 1975 


Appeal from an. Administrative Law 


Judge’s order determining heirs after | 


| rehearing. 
Affirmed. 


1, Indian Probate: Appeal: Matters 
Considered on Appeal—130.4. 

- Jurisdiction is fundamental to the 
Board’s reviewing authority and it will 
be examined on appeal even though not 
raised as an issue previously. 


2. Indian Probate: Secretary’s Author- 
ity: Generally—381.0—Indian Pro- 
bate: Trust Property: Generally— 
415.0 a 

The Act of June 25, 1910 (36 Stat. 855), 


25 U.S.C. $372 (1970), gives the Secre- 
‘tary of the Interior statutory authority 


to determine heirship whether an estate. 


is a trust allotment or a restricted 
allotment. 


3. Indian Probate: shietae s Author- 
ity: Generally —381.0 


The Act of June 25, 1910, sienna juris- 


diction upon the Secretary to determine 
heirs beyond .2 proceeding. Involving the 


original allottee. The Secretary’s respon- | 


' sibility under the Act is to determine 
heirship of all Indians who die intestate 
possessed of trust or restricted property 
and such responsibility does not termi- 
nate until the trusteeship or period of 
restriction expires. > 


4, Indian Lands: Allotments: Gen- 


~erally 


The Quapaw Indians were allotted andes ; 


the Act of Mar. 2, 1895, 28 Stat. 876, 907. 
The initial period of restrictions against 
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alienation contained in this Act was ex- 
tended by subsequent amendments to. 
Mar. 3, L9T1. 


5. Indian Probate: Generally—100. 0 


Indians specifically excluded from the 
General Allotment Act are precluded 


' from invoking rights extended by the Act 


or any amendment thereto. However, 
simply because the Quapaws were allotted. 
under a separate act of Congress does not 
support a conclusion that the heirship. 
provistons of the General Allotment Act 


‘cannot be applied to them, 


6. Indian Probate: Generally—100.0— | 
Indian Probate: State Law: General- 
ly—390.0 


Where no sec. of the General Allotment 
Act suggests that the Quapaws were to 
be excluded from the Act’s provisions 
and where no section of the Quapaw. Al- 
lotment Act suggests the inapplicability — 
of the General Allotment Act to allotted. 
Quapaw lands, there lies a reasonable | 
basis for jointly interpreting these Acts. 
The correctness of applying the heirship 
provisions of the General Allotment Act 
to the Quapaws is conclusively estab- 
lished because the Quapaw Allotment 
Act fails to adopt state law.. 


%. Indian Probate: Appeal: Matters 
Considered on Appeal—130,.4—Indian 
Probate: Evidence: Newly Discovered 
Evidence—225.4—Indian Probate: 
Rehearing : Generally—370.0 

Newly. discovered evidence is to be pre- 
sented in support of a petition for a re- 
hearing and will not be considered on an 
appeal. : 


8. Indian Probate: ; Children, Tlegiti- 


mate: Generally—160.0—Indian Pro- 
bate: Evidence: Presumptions—225.5 


In a case of illegitimacy, it is a reason- 
able presumption that an unmarried 
father may refrain from widely DEO 


- claiming peren hood. 
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Apr. 25, 1975. The appeal was _ 


APPEARANCES: J ohn G. Ghostbear, 


Attorney for Louis Wayne Ballard, ap- 


pellant; James Vollintine and Michael 
J. Frank, Attorneys for Russell a 
- Quapaw, appellee. — 


OPINION BY ADMINISTRA- 


TIVE JUDGE SABAGH 


INTERIOR BOARD OF 
INDIAN APPEALS 


This case involves.an appeal from 
a decision rendered after a rehear- 


ing. On Dec. 1, 1972, an Order 
Determining Heirs was entered in | 


the estate of Louis Harvey 
Quapaw, deceased. Quapaw unal- 


lotted, in which it was adjudged. 
that Russell Lee (Hollandsworth). 


~ Quapaw, an illegitimate son, was 


the sole and only heir of the dece-— 


dent. On Apr. 2, 1973, an Order 
Denying Petition for Rehearing 
was entered. Thereafter, this Board 
entered: an Order Granting a Re- 
hearing De Novo, dated May 22, 
1978, on its own motion. The scope 
of the rehearing was limited by the 


Board’s order to the single issue of 


Russell Lee Quapaw’ s paternity. 
Administrative Law Judge John 
F. Curran held a second hearing in 


this case on January 30, 1975. On © 
Feb. 27, 1975, Judge Curran’ en- 


tered an Order Determining Heirs 
on Rehearing in which Russell Lee 


Quapaw was again adjudged to be 


the son of the decedent and the only 
heir at law. Louis Wayne Ballard, 
a nephew of the decedent, through 


his attorney, filed a timely notice of 


appeal of the above order on 


| o4l 


docketed by the Board on June 5, — 
1975, and both parties to the aapeel 
have furnished briefs for the 


Board’s consideration. 


The Board has decided that the 
Administrative Law Judge’s Order © 
Determining Heirs on Rehearing 
should be affirmed. The grounds for | 
appeal set. out by Louis Wayne Bal- 


lard are briefly discussed below as 


a means of reporting the Board’s 
eyonuon of this case. 


8 Stilo ae 
-[L] As his first basis for appeal, 
the appellant claims that the Secre- 


tary of the Interior is without juris- 
diction to decide the descent and | 


distribution of an estate belonging 


to an unallotted Quapaw Indian : 
who dies intestate. Although this’ 
question was not raised prior to the 


appeal,t the Board recognizes that _ 


jurisdiction is fundamental to its — 
reviewing authority and this issue is. 
therefore addressed. — 
[2] Appellant’s reply _ brief 


argues at page 2 that the estate in 


question does not involve a “trust — 
patent,” in which legal title to land 
remains in the United States, but 
rather a restricted fee,in which the 
allottee or his heirs hold a legal fee 

with a restriction on alienation: The — 
appellant does not question the au- 
thority of the Secretary to deter- 
mine heirs of allotments vane by - 


148 CER 4.290 provides : * * * “The scape 
of the review- on appeal shall be limited to. 


‘those issues which were before the Administra- 
tive Law Judge when he ruled upon the eur 
tion for rehearing or reopening.” : 
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trust patents, but construes ae pro: 
visions of the Act of June 25, 1910 
(386. Stat. 855), 25 U.S.C. § 372 
- (1970), as precluding the Secretary 
from rendering heirship determi- 
nations when estates are held under 
a restricted fee. The Supreme Court 
ended this quarrel long ago in 


United States'v. Bowling, 256 U.S. 
484 (1921), an heirship case in> 


which a tract of restricted. fee land 


m Oklahoma was deemed. covered 


by the terms of 25 U.S.C. § 372 
- (1970) as fully as trust allotments. 


[3] Secondly, the appellant con-— 


tends that 25 U.S.C. § 872 (1970) 
does not. confer jurisdiction upon 
the Secretary to determine heirs 
beyond a proceeding involving the 
original allottee, in this case, Dick 
Quapaw, who died in 1918. The in- 


terpretation which courts and ad- 
ministrative bodies have implicitly — 
given to the Act of June 25, 1910, - 
supra, has consistently been that the 


- Secretary of the Interior bears the 
responsibility of determining heirs 
to allotted land as long ‘as the allot- 
ment is held in a. trust or restricted 


status. See Bertrand v. Doyle, 36 


F.2d 341 (10th Cir. 1929), in which 
the court states that the Act of 


June 25, 1910, “clearly applies to 
both past and future allotments and 


to all questions of heirship of the 
allotiee arising within the trust 
period.” (Italics added.) See also, 
Estate of Theodore Shockto (De- 


ceased Unallotted Prairie Band 


‘Potawatomi Indian), 2 TIBIA 224, 
— 81 LD. 177 Cueen and footnote 2, 
infra. 
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The ishcvatany: s duty, ect, : 
extends beyond the determination of 


heirs of tthe original allottee to the 


determination of heirs of all Indians 
“who die intestate possessed of trust 
property” (43 CFR 4.202), except 
as otherwise provided by statute. 
The Board is not aware of any fed- 
eral statute which divests the Secre- 
tary of the responsibility to deter- 
mine heirs of Quapaw Indians who 


die intestate possessed of restricted a 


property. | 
Appellant maintains that allotted. 

Quapaw lands should be probated 

by the state courts of Oklahoma 


_ (Appeal Brief, p. 4). It is clear, 


however, that the object of the Act . 
of June 25, 1910, is to grant to.the 
Secretary of the Interior exclusive | 
jurisdiction to determine heirship of 


‘deceased. Indians, including de- . 


ceased. (Juapaw Indians, who die 
possessed of trust or restricted | 
property; the Secretary’s exclusive: 
power to determine heirs does not 
terminate until the trusteeship or’ 
period of restriction expires. Larkin 
v. Paugh, 276 U.S. 431, (1928) ; Red 
Eagle v. Channing, 294 P. 93, 146. 
OK]. 288 (1930) ;? Arenas v. United 
States, 95 F. Supp. 962 ('S.D. Cal. 


1951). 


2Tn the Red Eagle case the Oklahoma Su- 


. preme Court specifically held that state courts: 


have no jurisdiction to entertain a suit by: 
an Indian heir of o deceased Quapaw Indian: 
involving lands allotted pursuant to the Qua- 

paw Allotment Act unless the trust period has: 
expired. In the same manner, the Oklahoma 
courts have consistently recognized that the 
restrictions imposed by the Quapaw Allotment 
Act are not. personal to the named allottee, but 

run with the land and operate on heirs of the: 
allottee as well. Ashton v. Noble, 162.P. 784 
(1917); In-ré Long’ s Beta 249 P; 2d 103. 
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is a eihee: attack on. ‘the j juris- 
diction of the Secretary in this case, 


the appellant claims.that the period — 


of restriction affecting . the. .de- 
cedent’s land expired. prior to his 
_ death, thereby depriving the Secre- 
tary: of authority to eovereane heir- 
ship. 


[4] The Quapaw Tadians were al- 


jotted under the Act of Mar. 2, 1895, 
98 Stat...876, 907. This Act. con- 
tained a restriction against’ aliena- 
tion of patents‘issued pursuant to 


the statute for a period of 25 years. 


The Act of Mar. 8, 1921, 41 Stat. 
1248, as amended, Nov. 18, 1921, 42 
Stat. 1570, extended the period of 
restriction for 25 years, or until 
Mar. 8,.1946. The Act of July 27, 
1989, 53 Stat. 1127, extended the re- 
strictions on Qispaw allotments 
“for a further period of 25 years 


from the date on which such restric- 


tions, limilbations and exemptions 
would otherwise expire.” The date 


upon which restrictions — “would 


otherwise expire” was Mar. 3, 1946. 
Thus, the most recent Act extended 
the restricted, period to Mar. 3, 1971. 
‘Since the decedent iin this case died 
on. Sept. 29, 1970, his death pre- 
ceded the expiration of the re- 
stricted period imposed on Quapaw 


allotments and only the Secretary of | 


the Interior is authorized to. render 
the determination of heirship. | 
Tesue of Paternity 
Appellant’s other two grounds for 


appeal are 1) thatthe finding of the 
Administrative Law Judge that 


Russell Lee Quapaw was the natural 
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gon of cone Harvey Quapaw, de- 


cedent, was not based upon a fair 
preponderance of the evidence or 
conclusive facts, and 2) that new 
evidence has. been discovered which 
conclusively establishes that the de- 
cedent. was. not. the. father of. Rus- 
sell Lee Quapaw. 

Before responding, to. ‘those ‘two. 


| claims, the Board will first address 


an. overall objection raised by. the 
appellant « on appeal which goes to 
the authority of the Secretary to 
confer ian inheritance right upon an 


illegitimate. The appellant-submits . 


that the: provisions of 25 U.S.C. 
§ 371 (1970), an amendment to the . 
General. Allotment Act, SUPT a, 
which permits an illegitimate child 
to inherit from the father, are not 
applicable. to Quapaw Indians be- | 
cause the Quapaws were not allotted 
under the General Allotment Act. 

. By its order of May 22, 1973, 


granting a rehearing and limiting - 
the issue thereon, the Board has al-. 


ready indicated its position that 25 — 
U.S.C..§ 871 (1970) applies in this — 


(Case. In view of the statute, the a 
- above order states. that the issue of «— 


legitimacy ‘in. the pater S estate is 


’ moot, | 


Appellant Before to Porter v. ‘Wil- - 


son, 239 U.S.,170 (1975), for the 


proposition that 25° U.S.C. § 871. 
(197 0). only applies to Indians who 
are covered by the prior secs. of the 

3 Appellant siavactenees this abiectton as 


jurisdictional. If the contention is valid, how- 
ever, the Secretary miust still determine de- 


-eedent’s lawful heirs: Accordingly, this alle- 


gation is treated in this opinion as potentially 


a limited error. of law in the Administrative 


Law J udge’ s decision rather than. as a com- 


‘plete jurisdictional defect. 7 
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- General Allotment Act. 


ing Creek Indians, rests on the fact 


that by sec. 8 of the Act of Feb. 8, 


1887 (25 U.S.C..8 339 (1970)), “the 
_ territory occupied by the * * * 

Creeks * * * in the Indian terri- 
tory” was expressly excepted from 


the provisions of the General Allot- 


| ment Act. At174. | 
[5] The Board agrees. that In- 


| dians specifically excluded from the © 
General Allotment Act are pre- 


cluded . from invoking rights ex- 
tended by the Act or any amend- 


‘ment thereto. However, simply be- 


cause the Quapaws were allotted 


under a separate Act of Congress 


- does not support a conclusion that 
the heirship provisions of the Gen- 
eral Allotment Act cannot be ap- 
plied to them. . 


[6] Moreover, where no Sion 


of the General Allotment Act sug- 
gests that the Quapaws were to be 
excluded from the Act’s provisions 
and where no section of the Quapaw 


Allotment’ Act suggests the inap-— 


‘plicability of the General Allot- 


ment Act to allotted Quapaw lands, 
there lies a reasonable basis for 


jointly interpreting these Acts. In 
the problem at hand, determining 
what laws to follow in determining 


heirship for the allotted land of a. 


‘deceased Quapaw Indian, the cor- 


rectness of applying the heirship | 


provisions of the General Allotment 


' Act to the Quapaws is conclusively - 


. established because the Quapaw Al- 


 Jotment Act fails to adopt state law. 


Since state law cannot be made ap- 
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_ cally, the Court’s holding in Por-. 
ter, supra, an. heirship case involv- 
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plicable to allotted Indian land ex- 


cept to the extent so authorized by 


- Congress,‘ and. since tribal powers 


do not extend to determining heirs 
of trust or restricted property,® the _ 


‘ decedent’s estate must be probated | 
in accordance with federal require- . 


ments, including the requirement — 


that legitimate children may in- 
herit interests in an allotment. This 
- result is consistent with the premise 

that statutes legitimatizing children 


should be liberally construed. E'state 


of Harry Colby, 69 I.D. 118, 116. 


(June 29, 1962). 


s EVIDENCE OF PATERNITY 


It appears to be undisputed by 


the parties that Russell Lee Qua- 


paw’s mother was Opal Hollands- 
worth, now deceased, and that Opal 
was not married. to the decedent, | 
Louis Harvey Quapaw, at any time. ’ 
The factual controversy through- 
out the proceedings in this case has _ 
been whether Opal Hollandsworth 


conceived Russell Lee (Hollands- | | 
worth) | 


Quapaw through inter-— 
course with the decedent, Louis 
Harvey Quapaw, or through Tom 


Panther, who was tried in the Dis- 


trict Court for Ottawa County, 
Oklahoma, for the alleged rape of 


Opal Hollandsworth. 


Irrespective of whether Ton | 
Panther was in fact guilty of the - 
rape: charge, the Administrative 
Law Judge concluded that it would 
not have been possible for the al- 
leged a to have resulted in oe | 


4 Onemah vy. Fodder, 259 F. Supp. 910 (D.C. 


Ol. 1966). 
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= birth: of Russell Lee Quapaw. The ~ 


evidence substantiated that Russell 
Lee Quapaw was born Sept. 18, 
1923. The alleged rape’ occurred 
April 15, 1923. Since the average 
gestation period is medically con- 
- sidered to be 10 lunar months (280 
days) from -the last menstrual 


period and 266-270 days from con- . 


ception,’ Judge Curran notes that 
“the conception must have occurred 
long prior to Apr. 15, 1923, to result 
in the birth on Sept. 18, 1928.” (De- 
cision on Rehearing, p. 2.) In addi- 
tion, the appellee’s analysis of the 
state court documents — examined 
from the Tom Panther. case cor- 
rectly points out'that the defendant, 
at the most, was convicted of “as- 
sault with intent to commit rape,” 

rendering the claim of the appellant 
in this proceeding all the more un- 
tenable? | 


There is. snfnaient Peer 


evidence in the record that Russell — 
Lee Quapaw is the natural son of | 

_ the decedent that it. could still out-— 
_ weigh proof of a rape of the appel- 
lee’s mother’ by Tom Panther at a _ 


time which might have resulted. in 


. the birth of a child in-Sept. 1993. 


Ida Reynolds, twin sister of Opal 
Hollandsworth and appellee’s aunt, 
stated that the decedent acknowl- 


6 Although the appellant questions the -yva- 
lidity of this conclusion, :appellee’s date of 
birth is corroborated by. the statement of his 


' aunt, Ida Reynolds, who was present when he 


was. born, and the delayed birth certificate of 
Russell Lee Quapaw. 

7See Whitney v. Whitney, 3387 P.2d 219 
(1959) ; Dazey v. Dazey, 122 P.2d ‘808 (1942). 


8 See appellee’s discussion of the Panther 


records, p. 9, Answer to Appeal: of Louis 
Wayne Ballard. . 


645 


edged that Russell Lee was nis son, 


that the decedent and: Russell Lee 


were. similar in’ appearance and 
that the decedent was known in the 
community to be the father of Rus- 
sell Lee Quapaw. Ruth Hampton, 
sister-in-law of appellee’ s mother, . 
testified to the same effect on depo- 
sition. In addition, the original rec- 


ord in this case contains a copy of | 


an application for the admission of 


‘Russell Lee Quapaw into the Seneca, — 


Indian School when the appellee — 
was 7 years old. This document 


shows Russell Lee’s father to be the 
_ decedent. Appellee’s delayed birth — 
certificate, dated Nov. 21, 1972, 


shows the decedent. was his: father 
and the appellee states that all his’ 


jife he has regarded the decedent | 
as his father. 


Newly Discovered Hvidence | | 


The appellant claims that there 
is newly discovered evidence which 
establishes that Russell Lee Qua- 
paw is not the son of the decedent. 
Generally, the evidence referred to 
is limited to the issue of community | 
reputation. 

[7] It is noted that the appellant 
received timely notice of the rehear-— 


ing in this case. Accordingly, the 


witnesses who have been discovered 


' should have been produced by the 
appellant at the Jan. 30, 1975, hear- 
"ing. Newly discovered evidence is 

to be presented in support of a peti- 


tion for a rehearing and will not be 
considered on an appeal. 48 CFR 
4,241; Estate of Shows in a Crowd, 
A-24813 a as 25, an 
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[8] If the Board were: erainees 
‘ized to consider the latest evidence 


of the appellant, there would still 
be no basis for doubting the correct- 
ness of the Administrative Law 
J udge’s findings. The record al- 
‘ready contains conflicting evidence 
on community reputation and it 
comes as-nho surprise to the Board 


that the appellant can produce-more . 
mames of persons who have no 


knowledge that the decedent 
_ fathered an illegitimate child. Ina 
case of illegitimacy, it is a reason- 


able presumption that an unmarried — 
father may refrain from. pee 


proclaiming parenthood. » 


Conclusion - 


On the: basis’ ad the foregoing 
conclusions and factual review of 
the record, the Board is satisfied 
that Russell Lee Quapaw is the son 
of the decedent and legally entitled 
_to the privileges of a sole heir. 

NOW, THEREFORE, by virtue 
of the authority delegated to the 
Board of Indian “Appeals by the 


Secretary of the Interior, 43 CFR 


4.1, the Order Determining Heirs 
on Rehearing, dated February 27, 


1975, be, and the same is hereby, 3 


AFFIRMED. 7 
This decision i is final for the De- 


ia p artment. 


Mircumi J. Sapaci, — 
_ Administrative J udge. 


__ I concur: 


Wane Pur Horton; 
Alternate Member. 
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: Contract No. -14-06-D-7193, Specifi- 
cations No. DC-6898, Upgrading Sec- 
tion of Malin-Round Mountain, 500- 
‘kilovolt. Transmission Line No. 1, 
ue of Reclamation. 


‘Denied. 


, Contracts: ‘Construction and Opera- 
tion: Changes and Extras—Contracts: | 
Disputes and Remedies: Burden of 
Proof—Rules of Practice: Appeals: 


Burden of Proof—Rules of Practice: 


Evidence—Rules _ of Practice: Wit- 


nesses 


A claim ioe aceélération anasn a contract 
for the construction of footings for a 


transmission line is denied where one of 
appellant’s principal contentions was that 


in a telephone. conversation following 


record snow in late Sept. the project engi- 


neer had directed that men and equipment 
be added to the job in order to finish the 


work by the contract completion date of | 


Nov. 1, but in correspondence conducted 
with the Government for almost 6 months 
after such telephone conversation the 


contractor failed to refer to the directions 


purportedly received from the project en- 


gineer and even failed to reference the 
particular telephone conversation. At 
- tions taken by the Government’s principal 


inspector were also found not to consti- 


tute acceleration orders when the evi- 7 
dence clearly’ showed that both parties 
‘viewed the inspector’ s action as involving 


suggestions rather than directions and | 
that whether the sug ggestions were ac- 


cepted by the contractor’ S job superin- 
‘tendent depended upon the exercise of his 


business judgment. 


~ 
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APPEARANCES: Mr. Wade E. Hover, 
Attorney at Law, San Jose; California, 


for appellant; My. William A. Perry, | 


‘Department Counsel, Denver, arora 
for the Government. 


OPINION BY 


ADMINISTRATIVE JUD GE ; 


NISSEN 
INTERIOR BOARD OF 
CONTRACT APPEALS — 


This appeal involves a claim for 


constructive acceleration.t In ac- 
cordance with the stipulation of the 


parties only the issue o ey 1s 


: perore us. 


~ 


| Findings 0 of Fact 


The contract, awarded on Aug. 


| 93, 1971, is in the estimated amount 


of $258, 700, and called for upgrad- 


ing a eee of Malin-Round Moun- 
tain 500-kilovolt Transmission Line 
No. 1, Malin-Round Mountain Sec- 


tion, in accordance with Specifica-_ 


fens No. DC-6898. The ‘contract 


included Standard Form 23-A, : 


Oct. 1969 Edition. 

Paragraph 15 of the eee 
as amended by Supplemental No- 
tices, Nos. 1 and 8 required the work 
to be completed by Nov. 1, 1971. 
Liquidated damages of $75 per cal- 


endar a for many in i aa 


~1%The notice of appeal, which was treated 
as the complaint. required by the Board’s 
rules, contains an additional claim in the 
amount of $8,476 for placing concrete alleged- 
ly in excess of contract requirements. Since 
no evidence in relation thereto was offered at 


the hearing and no mention of this claim is. 


made in appellant’s posthearing briefs, we 
eonsider that the claim has been abandoned. 


of the some provided in Para- 


graph 16 of the specifications. 


Bids for upgrading a section of 
Malin-Round Mountain 500-kilo-— 
volt Transmission Line No. 1 were 
originally opened on July 22, 1971. 
Work called for included erection of 
additional steel towers, modifying 
and relocating existing steel towers, 
removing towers, certain conductor 
and ground wire installations as 
well as other work. The work was - 
divided. into three parts: (1) all - 
work to ‘complete the tower foot- 
ings; (2) all work to complete the | 
upgraded section of the line to the 


extent required to permit permanent ~~ 
energization; ? and. (3). remainder — 


of the work. All work was to be 
completed by Dec. 1, 1972. = 
By Supplemicntal: Notice No. 3, 
dated July 30, 1971, bidders were 
advised that all bids were rejected 
because of excessive prices. New 
bids under the same specifications, 
limited to work necessary for con- 
structing remforced concrete tower 
footings (Items 1 through 12 of the - 
"-2 part 2 of the, work was to be completed 
within 30° days of the date established by the 
Government for starting the ‘outage (stated 


in Paragraph 40 of the specifications to be 
between September 1 and 80, 1972). Liqui- 


; dated damages: for delay in completion of this 
portion of the work were established as 


$2,500 per calendar day. A memorandum from 
the Regional Director, Sacramento. to the 
Director. of Design & Construction, Denver, 
dated July 2, 1971 (App.’s Bxh. 18), places 
the Bureau’s loss of revenue during the: outage 


period at $5, 000 per day.’ 


3The real reason for the rejection appears 
to be. that the low bid exceeded funds avail- 
able for the work (Teletype from Regional 
Director, Sacramento, to Director Design and 


. Construction, Denver, dated duly 29, 1971, 


App. ’s Exh, 19) 
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J Bidding Schedule), were solicited 
for opening on August 6, 1971.4 
_ Bidders were advised that the other 


work would be advertised-at a later | 
date. 


- * "Phe Malin- Round Mountain Con 
tion of the 500-kilovolt Transmis- 
~ gion Line No. 1 is located in north- 

ern California near the Oregon 

border (Location Map). Upgrad- 

_ ing of the line was considered nec- 

essary because a number of steel 

- towers had collapsed in December 

of 1970 due to excessive icing (Tr. 


' 985, 307; Pacific Gas & Electric 


| Company memo, dated Oct. 8, 1972, 
appeal file, Exh. 21). A parallel 


_ line operated by Pacific Gas & Elec- 
tric Company was also out of serv- 
ice at that time for the same reason. 


Service on the Bureau line was not 
restored until Jan. 30,1971. _ 


_ Initial Performance 


Appellant commenced work on 


August 18, 1971, which was’ prior 


to award. The notice to proceed 
was issued on Aug. 27, 1971 ne Ss. 


4A teletype from the Regional Director 
(note 3, supra) discussing options available 
to the Bureau contains the following : “Rejec- 


tion with immediate readvertisement for foun- 
dations considered but time for completion. 
insufficient. Rejection with readvertisement © 


mext year considered but use of existing sec- 


tion of line’ through coming winter without. . 


° foundations for new towers too risky. Other 
options available but economic pevantaecs 

questionable.” . 
5 Although appellant’s Vice President, Mr. 


Allison, fixed the date mobilization started as 


August 17 (Tr. 77), Mr. Jack Iversen, ap- 


- pellant’s construction superintendent, testi- 
_ fied that the contractor started moving onto 
, the job site on August 18, 1971, in order to 


expedite the work (Tr. 119). A summary com- 
- piled ‘from payroll records submitted to the 
Bureau shows a total of 92 man-hours for the 
week ending Aug. 20, 1971 (Gov’t’s Exh. F). 
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Exh. 2), and was apparently re- 
ceived by appellant on Aug. 30, 


(1971, (memo dated Aug. 31, 1971, 


appeal file, Exh.'2). Under the con- 
tract terms, the completion date of © 
Nov. 1, 1971, was not dependent on 
receipt of notices to proceed. Mr. 


- Ronald Allison, Vice President of 


Iversen, testified that appellant 
mobilized and moved onto the job 
site prior to award because they 
were concerned that weather condi- 
tions might preclude completion of 


the contract (Tr. 29). 


A construction schedule enclosed 


with appellant’s letter to the Bu- 


reau, dated Sept. 15, 1971 (Gov’t’s 
Exh..B), indicates that appellant 
planned to complete rough excava- 
tion by the week ending Sept. 18, to ~ 
complete rock excavation and fine 
erading early the following week, 
to complete forming, stripping and 


_ steel work and concrete pours prior 


to Oct. 9, to complete backfilling 
operations prior to Oct. 16 and to 
be moved off of the job site not later 
than Nov. 1, 1971. Mr. Allison testi- 
fied that. appellant was ahead of 


‘schedule as of Sept. 22,1971, the _ 
date of the first estimate for pur- 
poses of progress payments (Tr. 
_87). This estimate, Contract Sum- 


mary (Construction) and Voucher, 
for the period Aug. 30 through 


Sept. 22, 1971 (App’s Exh. 5), indi- 


cates that 40.3 percent of the work 


had been completed and that 38.1 


percent of the performance time 
had elapsed. Mr. Jack Iversen, ap- | 
pellant’s construction supermtend-_ 

ent, conceded that there had been. 
minor delays on some phases of the 
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work, but asserted the contractor 
was ahead of the projected schedule 
on other phases of the work by 
‘Sept. 22 (Tr, 121). 

- Although not necessarily utiliz- 
ing full crews, appellant’s practice 
was to perform some work on Sat- 


urdays. Mr. Iversen testified that — 
it was snowing when they arrived 


on the job on Saturday, Sept. 25, 
1971, that it continued snowing 
and that the crews were sent home 
on that date (Tr. 123). An explan- 
atory note to a photograph taken on 
that date refers to heavy rain, sleet 
and high winds, states that work 


was suspended: for safety reasons, 


that work accomplished was almost 
. nil, and that supervisory personnel 
were on the job site until 5 p.m.* Al- 
though roads from the base camp 


to the job site were considered to 


be impassable on Monday, Sept. 27, 
crews: were brought in from what 
Mr. 
“north side” and preparations for 
concrete pours were made.’ Pours 
for footings for two legs of a tower 
and another partial pour were ac- 
complished on Tuesday, Sept. 28. ~ 

6 Photo Album, App.’s Exh. 12. Mr, Tversen: 
took some of the pictures in the album and 
_ testified that the remainder were an accurate 
depiction of conditions at ‘the site (Tr. 159, 
Notes to the photos, labeled: “Super- 
' visors Report,” were written by Mr. Iversen 


and Ken Olson, foreman in charge of equip- 
ment and tower excavation (Tr. 158). The 


original EUDeENInOrS Report’ is. not in 
evidence. _ Pah 
7 Tr. 123, Supervisory personnel moved 


equipment necessary for concrete pours from 


the base camp to the work site on Sunday, 


* Sept.. 26,.1971 (photo of even date, App.’s 


Exh. 12). The note states that heavy snows 


‘were encountered and that it was necessary . 


to tow all vehicles with a D-5 tractor: 


Iversen. referred to as the 


Mr, Iversen testified that a storm 


struck the area.on the evening of 


Sept. 28, continued through the ~ 
29th. and 30th, that the weather 
turned cold snd that by the 30th, 


there was up to 18 inches of snow 
on the mountain (Tr. 124). He. 


stated that crews started-up the 

mountain on the 29th, but were 

sent home and the job shut down. _ 
This . testimony is supported by | 

photos and the notes thereto: (note 
6, supra) which show a trace of 
snow on the ground and concrete 
pouring operations in progress on 
Sept. 28, additional snow on Sept. 
29 (the note stating that all per- 
sonnel were off of the mountain by 
11 am.), and deep snow on Sept. 


- 80. The note to the photos of Sept. 
80 states that snow from Burney, 


located approximately 13 miles 
away, to the job site was approxi- 
mately 11 inches deep and refers to 
snow up to 18 inches deep at Tower 


‘{14, which location was reached on 


foot. 
Performance Subsequent ‘to Oct. 4. 


Temperatures rose rapidly after. 
Oct. 1, 1971, an appellant resumed 
work on Oct. 4 (Tr. 45, 126). 

No. precipitation fell on the job 


site during the period Oct. 1 to 


Oct. 4, 1971, inclusive (Lester and | 


- 8P, 4, incetdawun of Weather Conditions, — 
dated June 2, 1972, by Dr. Peter F. Lester, 
Consulting Meteorologist, hereinafter Lester 
Report, appeal file, Hxh. 19 and p. 2, Weather 
Summary dated July 26, 1972, by Clarence HR, 


Everson, Chief Meteorologist for the Bureau, | 


hereinafter Everson ainda appeal file, Exh, | 
20, . 7 
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Everson Reports, note 8, supra). 


The Everson Report states that it is 


very probable 2 to 4 inches of snow 


fell-over much of the transmission. 
. line region on Oct. 15 and'16, ‘This 
assumption is supported by photos 
_ taken on Oct. 15 and the note thereto 


 (App.’s Exh, 12). and was confirmed 
by Mr. Iversen (Tr. 184). The 
photos for Oct. 15 show snow.on the 


ground and the note states that light. 
‘snow started at-9 a.m., that backfill- 
ing operations were ‘halted by an in- 
spector at 10 a.m. in order to avoid 


placing snow in the fill, that work 
was suspended at other sites for 


safety reasons, and that snow ac-_ 


cumulated to 4 inches at Towers 
70/2 and 70/7. Dr. Lester’s Report 
indicates that the Oct. 16 snowfall 
left 4 to 7 inches of snow on the 
pote at. higher elevations.? | 

- The following findings concern- 
ing weather conditions and progress 


-. at the job site are based on photos 


and the notes thereto (App.’ s Exh. 
12), except where 


~ . yndicated.?° 





° 8 “Higher elevations” in this context refers 


to Manzanita Lake, ‘elevation 5,850, and Jess 
Valley, elevation 5,400,: located approximately 
84 and 67 miles, . respectively, from the job 
site. Dr. Lester judged conditions at these 


stations to most be ‘Tepresentative of the job 
site based on the period of: availability of. 


weather - data, elevation, rise (difference ‘be- 
tween elevation of the station-and the high- 
est point within a d-mMile radius), exposure to 
storms from ‘the Pacific and other. factors. 
The period of availability of data used by 
Dr. Lester was 23 years at Manzanita Lake 
and 24 years at 2 ess Valley, including - 1971 
(Tr. 167 0 

/ 20 Although daily reports. were prepared by 
Bureau inspectors concerning the contractor’s 
activities, progress of the work, weather con- 
ditions, etc. (Tr. nea these reports are 
not in: ‘the record, 
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2 Temperatures at the job site om 


Saturday, Oct. 16, 1971, were below 


freezing and there was drifting 
snow. A temperature of 28 degrees. 
was reported at ‘Tower 70/8 at 10: 
a.m. Apparently, no work was at- 
tempted onthatday. 

Work resumed on all phases of 
the project on Monday, Oct. 18, 
1971. Roads were frozen and in good 
condition in the morning and slick 
from thawing mn the afternoon. 
on Tuesday, 
Oct. 19, with the principal obstacle 
being mud from thawing snow. A 
few, fine snow flurries occurred in 
the morning of Wednesday,. Oct. 20. 
However, appellant gained easy ac- 
cess to all pour sites, cat towing of 
concrete mixer trucks was unneces- — 
sary and roads were improving. | 


Mr. William C.. Hart, Project 


Construction Engineer, and author- 


ized representative of the contract~- 


ing office, visited the site on that 


date to attend a safety meeting.” 
His diary (App.’s Exh. 14) for Oc- | 
tober 20 states that fog and rain 

were encountered, that the job site 


--wasa horrible, muddy mess, but that 
‘the contractor was placing CBF 


(compacted backfill) and concrete. 
According to the diary, appellant 
had footings for seven more towers 
to place after October 20. 

Pouring of footings — for Tower 
72/3 was curtailed on Oct. 21 he- 


— cause of the inability of the concrete 


subcontractor to make sufficient 


1A memorandum summarizing that meet- 
ing (Govt.’s Exh. D) states that Mr. Iversen 
expressed the opinion that the most hazardous 
operation would ee HEINE on rain-soaked, 
mud-covered: roads. 
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de isetiex The gahuontmictor s diffi- 


culties were apparently due to the 


condition of the roads. Friday, 
Oct. 22, was clear and mild, al- 
1 though bad. weather was reported to 
be approaching. Pouring of footings 
for Towers 72/3 and 7 2/1 was com- 
_ pleted and preparations made ‘for 


| pours at Tower 71/4. Pours at the 


latter tower were canceled over the 
objection of the Bureau inspector 
because the pours could not be com- 
‘pleted in remaining daylight." A 
snowstorm struck the area on Satur- 
day, Oct. 23, resulting in the cancel- 
lation of all work despite objections 
by the Bureau inspector. Snow had 
accumulated to approximately 6 
inches at thebase camp by2.p.m. 


Monday, Oct. 25, was clear and — 


-toild. Roads were muddy and slick. 


Nevertheless, concrete pours were 
‘accomplished at Towers 71/4 and 
71/7, the former with cat assistance. _ 


Tuesday, Oct. 26, was mild and 


7 -pleasant, alehough. site access roads . 


‘were very muddy and rutted. One 
MInixer truck broke .an axle neces- 


-sitating unloading of its concrete. 


and a second truck blew an engine. 
A concrete pour was completed 
‘after dark without serious difficulty. 

Intermittent light snow fell on 


‘Wesdnesday, Oct. 27, and the tem- 


perature began dropping. Cat as- 
‘Sistance ‘was necesary in order to 
move mixer trucks from pour sites. 


2Mr. John ‘Chiolero, -chief inspector ‘for the. 
‘Bureau, admitted ‘to being upset that the - 
‘pours scheduled for ‘Oct. 22 were. canceled . 


‘because Bureau ‘inspectors “had exceeded their 
hormal duties in assisting appellant to pre- 
pare for the -pours (Tr. :888-$4). 


Meninera nine was a minimum of 16 
degrees on the morning of Oct. 28 
and no concrete pours were sched- 


uled. Appelant was informed that 
water for the next: pour would have 
to be heated: Appellant ordered:sal-_ 
amanders (heaters). The tempéra- 
_ ture continued cold on Friday, Oct. 
29, and difficulty was experienced in 
bringing water to the desired tem- 
perature. This was finally accom- 


plished with the aid of a weed 
burner. The batch plant experienced 


difficulty in maintaining water tem- 


perature and 2 yards of concrete ~ 
were wasted. Concrete placement, 
number not stated, was i ae 


‘by dark. 


The morning of Sandeday, Oct. 
30, was clear and cold. However, 
snow showers commenced. and 
turned into continuous snow. Bliz- 


' gard conditions and near zero visi- 
bility prevailed at times. Placement — 


sites were tented and some pours. 


_ were accomplished. Tractor assist- 


ance for mixer trucks was required. 
Placement at one site was discon- 
tinued for safety reasons. 

The temperature on Sunday, Oct. 
31, was well above freezing, result- 


ing in rapid melting of snow. Prep- — 
aration for the final pours were 


made. Monday, Nov. 1, was also 
clear and pleasant. Although tractor 
assistance was necessary to move 
trucks from the site, the final pour 


was accomplished under lights ap- 


proximately one-half hour adter 
dark. - | 
During the period Oct. 19, 1971, 


| through the final placement of con- 
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crete on . Nov. 1, 1t was necessary for 


appellant. to protect fresh concrete 
from freezing by use of insulation 
or tenting and heating. | 


. The Bureau accepted the project , 


as substantially complete as of Nov. 
1,1971 (Tr. 129-80, 352; letter dated 
Now: 10, 1971, appeal file, Exh. 6). 


Mr. Iversen testified that this was 


. in accordance with an agreement 
with Mr. Chiolero, chief inspector 


for the Bureau, that the work would © 


be accepted as substantially com- 
plete if the last pour was.made on or 
before Nov. 1 (Tr. 129). All work 
was completed on Nov. 7 (Tr. 381, 


’ 403) and final mspection and accep- 


tance took place on Nov. 8, 1971 
(Tr. 180). 


Unusual Severity of the Weather 


Dr. Lester and Mr. Everson each 
— concluded that any snowfall for the 


job site area in Sept. is highly un- . 


usual and not to be expected (Re- 


ultimate conclusion was that wea- 
ther conditions during the period 
Sept. 27 through Sept. 30, 1971, in- 
clusive, were unusually severe and 
could not have been anticipated 
from available climatological data 
(Tr. 167). His report states that this 
period could possibly be extended 
for 8 additional days to cover the 


period of melting snow. Although 


referring to a storm event in north- 


ern California during the period — 

Sept. 25 through Sept. 30, 1971, it 
is clear that Dr. Lester’s conclusion 

the weather was unusually severe is 


based entirely upon snowfall (Tr. 
172). His report states: 
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: snow ( eater than 4/7 in 24. hours ) 
fell at the higher elevations (note 9, . 


supra) on 380 September # Or ad, 


_ that “The 30 September event, oc- 


curred at the end of a 4-day storm | 
and resulted 1 in 4’? to ae accumula- 


tions of snow on the ground, * * * — 


Snow fell at the higher elevations 
while rain fell at lower levels.” 
Sept. is considered one of the dry 
season months in California and ~ 
normally approximately 1 inch of: 
rain can be expected in the vicinity 
of the Malin-Round Mountain ~ 
Transmission Line (Everson, Re-. 
Precipitation during Sept. 
1971 was concentrated in the 5-day 
period at the end of the month. 


Data from Burney, located approx- 


imately 18 miles from the site, re- 


 flects .29 of an inch on Sept. 26, .05 


of an inch on Sept. 27, 0 on Sept. 28, 
.06 of an inch on Sept. 29, and 1. 28 
inches on Sept. 30 for a total for the 
month of 1.68 inches. This is to be 


ports, note 8, supra). Dr. Lester’s _ compared with an average of .68 of 


an inch over a 26-year period.*? 
The Board finds that weather 
conditions at the job site during the 


4-day period Sept. 27 through Sept. 


380, 1971, inclusive, were unusually 
severe and unforeseeable within the 
meaning of Paragraph (d) of 


Clause 5, Termination For Default 


Damages For Delay-Time Exten- 
sions, of the General Provisions. 
Mr, Allison testified that construc- 


18 Ryerson, Report, note 8, supra. Burney is 
at elevation 3,127. Although Mr. .Allison testi- 


' fied that the work was performed at elevations 


of 3,600 to 8,700 feet (Tr. 38), we find that © 
elevations at the job site (Towers 68/3 to 
73/1) were approximately 5,000 feet (Tr. 
169; Everson Report; Figure. 1 of Tester 
Report Location Map). 7 
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tion was stopped daane the period 
Sept. 27 to Oct. 4, 1971 (Tr. 47). 
~ Mr. Iversen asserted that appellant 

Jost Saturday, Sept. 25, a portion of 
Sept. 27 through Sept. 30, lost Oct. 


1 and 2 and worked partial days on ~ 


Oct. 4 and 5.14 The record would not 


support a finding that weather on _ 


Saturday, Sept. 25, was unusually 
severe and it is clear that, except for 
Sept. 25, work was not shut down 
due to weather until Sept. 29. We 


_ fix an appropriate extension at 6 


calendar days, which includes 
Wednesday, Sept. 29, through Sun- 
day, Oct. 8, and allows 1 work day 
for delays attributable to melting 
snow on Oct. 4 and 5. Appellant’s 


request for an extension of unspeci- 


fied length is discussed infra. 
Dr. Lester also concluded that 


weather conditions during the pe- . 


riod Oct. 16 through Oct. 31, 1971, 
were unusually severe (Tr. 167; Re- 


port, note 8, supra). His report and 
that of Mr. Everson are in agree- | 


ment that a series of five fronts or 
storms traversed the northern Cali- 
fornia area during the period from 


Oct. 15 through Oct. 31, 1971. Dr. 


Lester determined that the total 


- snowfall for Oct. 1971 fell in this 


period and that the amount was 
highly unlikely (Tr. 179, 187-88). 


" 4Ty, 150. He further testified: “* * * We 
resumed work partially on the 4th with prob- 
‘ably a third of a crew. We lost a good portion 


of that. As a matter of fact, I don’t think we © 


‘poured again until the 6th.” (Tr. 150.) This 
‘testimony is supported by photos and the 
notes thereto (App.’s Exh. 12). He estimated 
that weather conditions during the period of 
contract performance resulted in delays to the 
job totaling 8 days (Tr. 157). 


However, 2 
ferred to are 4 to 7 inches‘on Oct.16 


specific snowfalls re- 


and. an accumulation of 2 to 4 inches | 
on Oct. 30. He also concluded that 


| temperatures during the period Oct. | 
27 through 31, 1971, were unseason- 


ably low and therefore unlikely. 

Mr. Everson determined’ that 
normally some snowfall. j is to be ex- | 
pected at the 5,000-foot levels in 
Oct. in this area and that significant 


amounts were not unusual. The lat-_ 


ter conclusion was based on Oct. - 
snowfalls exceeding 10: inches (16 
inches in Oct. 1956) at Mazatlan 
Lake # during 3 of the 10 years in 


the period 1951-60. He therefore 


concluded that the total of 12 mches 
of snow in Oct. of 1971 was not an 


unusual occurrence and was within. — 


the realm of planning expectancy, 
‘Dr. Lester did not agree with Mr. 


Everson’ s conclusions (Tr. 190-91, 
193). He testified that it was char- 


acteristic of extreme [weather] 
events to occur in bursts and that 


picking the period where. the ex- 
treme events occurred, notwith- 
standing that data was available for 
a longer period, biased the statistics 


resulting in a higher than war- 


ranted determination of the proba- 


bility of the occurrence or recur- 
rence of such events. His own deter- 
mination was that the probability — 
of snowfall exceeding 10 inches in 


Oct. was. 6 percent at Saas 


15 Mazatlan Lake is not identified in the pre- 
cipitation and temperature data ineluded with | 
the iverson Report. Accordingly, it is prob- 
able that the reference was intended to be 
Manzanita Lake. 
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Lake and 4 percent, at 5 ess Valley. ae 


This is to be compared with the 


Oct. 1971 snowfall at these locations 


of 11 and 18 inches, respectively. 


‘Mr. Everson. did not appear as a 


witness at the hearing and his choos- 
ing. the. period 1951-60 for his. de- 
termination when the year under 


| consideration is 1971 has not been 
that . 


~~ amounts of snowfall on Oct. 15-16. 


explained: We conclude 
~ and-Oct. 30 were unusual and not 
to be expected. 
_ Minimum temperatures ei JeSS 
Valley and Manzanita Lake in Oct. 
1971 set all-time records (Tr. 181; 
Lester Report, Table 4). Dr.. Lester 
and Mr. Everson are essentially 3 in 
agreement that minimum tempera- 
_ tures experienced at the end of Oct. 
were rare and unusual. The Board 


- finds that weather conditions dur- 


ing the period Oct. 15-17 and Oc- 
tober 27~31, 1971, were unforesee- 
able and unusanily severe within 
the meaning of Paragraph (d) of 
Clause 5 of the General Provisions. 

The record reveals that the job 
was shut down on Oct. 15 because 


of: snow and that work did not re- 


sume until the 18th. Concrete pours 


were not attempted on Oct. 28 be- 


cause of the cold and although 
slowed by the necessity of heating 


water, etc., work proceeded on all 


other days during the period Oct. 
97-31, 1971. Assuming, arguendo, 
that appellant made a timely re- 


16'Tr, 179; Report, Table 2. Since data for 
a 100-year period were not available, these de- 
terminations were based on extrapolating from 
available data (Tr. 180). Dr. Lester testified 
that this was commonly done 
meteorological work. His conclusion from 
available data was that the probability of 
snowfall exceeding 10 inches was less than 14 

percent (Tr. 193). 
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in hydro-: 
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es ‘ies ( Mr. Fina testified 


that he considered the letter of Oct. 
4, 1971,.a request for a time exten- 


fe for the entire job, Tr. 358), we _ 
find appellant entitled to an addi- 


tional extension of 4 calendar days 


| during the period Oct. 15-31, inelo- 
‘sive, | 


Oct. 1 Telephone ( Conversation and 
the Claim | 


Praiect Engineer Hart’s office was 
located in Willows, California. On 


the morning of Friday, Oct. 1, 1971, 
he placed a telephone call to appel- 


lant and spoke to Mr. Allison.2? At 


this time, he (Hart) was aware that 
the job had been shut down due to 
snow on Sept. 29 and that there was 


12 to 18 inches of snow at the site on 


Sept. 30 (Tr. 286; Perpetual Date 


Book, App.’s Exh. 14; Telephone 
Diary, Joint Exh, AA). The evi- 


dence is m conflict as to precisely 


what was said during this conver- 
sation. Mr. Allison 1* testified that 


Mr. Hart inquired as to when appel- 


lant was going to resume work and 





Tr, 41, 236, 250, 262-63. Although Mr. 
Hart maintained a daily diary (Perpetual 
Date Book, App.’s Exh, 14) and a telephone 


- diary (Joint Nxh. AA) neither diary refers to 


this conversation. Mr. Hart expressed doubt 
as to having initiated the call, but was cons — 
vinced that he had done so by reference to 
Bureau records (apparently telephone bills), 
which are not in evidence. (Tr. 248, 262-63,. 


272). The Oct. 1971 telephone bill for Iversen 


Construction Company (App.’s. Bxh. 18), 


which was introduced for the purpose of show- 


ing that no telephone call was initiated by 
appellant to the Bureau office on that date 
(Tr. 248), nevertheless, reflects an Oct. 1 tele- 
phone call to Mr. Hart's Willows office 
number, 

At. the time of the festa contract Mr. | 
Allison had been employed by appellant for 6 
or 7 years. During this period, the firm had 


_ received contracts from the Bureau of Land 
Management, ee and Corps of Engineers 
. (Tr. 75, 76). 
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that he (Allison) responded that he 
could not tell because the weather 


_. had not let up and that he feared 


| winter had set in and that it would 
be necessary to leave the job (Tr. 
41-43). Allison further testified that 
he asked about the possibility of an 
- roa a of time and that the reply 

s: “And he told me that we could 
give an extension of time until 
it was proven that the weather was 


unusual and severe, and until that - 


was proven, we had to complete the 
contract by the completion date of 
November 1, and, to do that, it was 
rhecessary to get more men and 
equipment up there to get it done” 
(Tr. 41-42). | 

Mr. Allison was positive that he 
was told by Mr. Hart “that in order 
to get completed by Nov..1, it was 
necessary to add more men and 
equipment on the project site” (Tr. 
43). He stated that Mr. Hart re- 
sponded to his request. for an ex- 
tension of time as follows: “That 
we [the Bureau] could not grant an 
extension of time until the weather 


records were compared.to previous . 


years to ensure (sic) that the 
weather was, in fact, unusual and 
severe.” Although he testified that 


he had checked: weather records at . 


the San Jose State College Library 


prior to the conversation with Hart 


and that he was of the opinion that 
weather encountered by appellant 
was unusually severe, he acknowl- 
edged that no information from 
such records was furnished to Mr. 
Hart at the time or in his letter of 
Oct. 4, 1971 (quoted infra), request- 
- 213-256—T6—_5 


ing a time extension Cie 44, 89 
90). Allison asserted that after the 


telecon with Hart, he contacted his — 


superintendent, Mr. Iversen, and - 
told him.to add more men and | 
equipment to get the job done.” He 

stated that approximately 10 more 
men were employed by appellant 


after Oct. 4, 1971. (Tr. 46, 90.) Al- 
though he maintained that addi- - 


tional equipment was. employed | 
after that date or that equipment on 


hand was used for additional time, - 
_ he did not identify such equipment. 


Mr. Hart confirmed discussing _ 
the possibility of an extension of . 
time due to unusually severe 
weather with Mr. Allison during 


the Oct. 1 telephone conversaticn’ 


(Tr. 287-88, 296). He advised Al- 


lison to write a letter giving notice — 


of delay so that it’ could be consid- 


_ ered (Tr. 283, 287-88). He also con-_ 
firmed that the possibility of shut- 


ting down the job for the winter  . 


was discussed.” He told Allison that. 


19'Tr. 45. Although not Groaned caine. ss 
is at least implied that. the contact with Mr. 
Iversen was immediately or shortly after the | 
telephone conversation with Hart. Mr. Jack . 
Iversen testified that because of site condi-. 


' tions he couldn't justify putting a full crew on. 


the job on Oct. 4 and 5 and, in fact, was in no 
hurry to do so because appellant was seeking 
a cessation of the work (Tr. 130, 131). 

20 Tr, 290, 298. In an October 1 telecon with 
Mr. Ed Lewandowski, an engineer on the staff 
of the Regional Director in Sacramento, which 
apparently followed the telecon with Mr. Alli- 
son, Hart recommended backfilling footings 
with loose material in the event of a winter 
shutdown (Tr. 273-75; Telephone Dairy, Joint: 
Exh. AA). Although there is an inference to. 
the contrary in the record (Tr. 273), the 


‘diary indicates that this call was initiated 


by Mr. Lewandowski.concerning other matters. 
and that the subject of Specifications DC-— 
6898 was ralsed when Mr, Lewaldowel in- 

quired about progress. 


606 


shatine down the job would: bs 


(Allison’s) decision (Tr. 290). Al- 
_ though he admitted discussing the 
- matter of additional men. and equip- 
ment, his recollection was that this 
came in response to Allison’s ques- 


tion as to how the work: could be 


speeded up and that his (Hart ae 
ply was: “Well, if you are behind 


and you want to get done, the only 


thing I know is either put on more’ 


men and equipment or work more 


“hours with those you have.”* He 
stated that he did not know whether 3 
this illustrated naivete on .Allison’s. 
part and flatly denied ever directing 
‘the contractor. to: add men and 
equipment. to the job in order to 


complete the work BY. November 1 
(Tr. 818, 338). | 


: Under date. of Oct. 4, 1971, Mr. 
| Allison. addressed. a letter to the 
project. engineer. (appeal file, Exh. | 


3). providing as follows: 


In accordance with Paragraph 5 of oe 


.. General Provisions, this is.to advise you 
 that.as of September Pag 1971 we -have. 
been delayed in the completion of our 
work from unforeseeable causes beyond — 
the control and without the fault or neg- 


ligence of the contractor. | 

On the 27th: our work force was 
stopped . by” heavy rain that turned to 
snow, The snow level the next. day, the 


2d Dp, 290; ; also. Tr. 300, 313. | on seoqiiine 
Mr. Hart also 


_ tion by appellant’s counsel, 
testified as follows: 
—“-Isn’t it true,- 


to the onset of winter, notes 2 
in mind you instructed Mr. Allison to put on 


the necessary men and ‘equipment to act the 


job done by the ist of Nov.. 

. “A, That is-not true. That was Mr. Allison’s 
decision. ‘Mr. 
speed it-up. I gave him.a suggestion and he 
chose to do it that way.” (Tr. 313.). - 
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sir, that having those. 
facts [revenue loss to the Government and. 
desirability of having footings in places prior. 
and 4, sepra]- 


Allison asked me how he could 
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= 28th was in excess of one and a half feet 


on the job site. 
This | ‘unusual and. severe | ‘weather: has 
stopped. the progress ‘of work. a 
Our. fear. is that this delay may. put us 


into winter, if we aren t there already. 


Although the letter was alleg gedly 
written to confirm ” matters . dis- 
cussed.in the Oct. 1 telephone con~ 
versation. with the project engineer, 
the letter does not refer to the tele- 
phone conversation. It is also clear 
that the letter contains inaccuracies 
since, except for Sept..25, work was. 
not stopped until the 29th and snow 
did not reach the depths indicated: 
until ‘Sept. 30. The project engineer 


replied to the letter on. Oct. 8, 197 1, | 


as follows: 


Your Jetter of Oct. 4, 1971, advising 
this office of delays in completion of the 
work due to heavy rain and snow has 
been placed on file for consideration as to 


justification and extent.at a eo 


99 2 The anpellant’s Goons’ Secretary, Mr. 


._ John KH. Weber, testified that’ he was in. the 
’ office with Mr. 


Allison on Oct. 1, 1971, and 
heard ‘his end: of the. telephone conversation 
with Mr. -Hart. Afterwards Mr.: Allison | re-: 
lated the substance of the telephone. conversa-_ 
tion to Mr; Weber and they collaborated in the’ 


preparation of the time.extension -request.-of . 


October 4, 1971, (Tr. 237-238). Mr. Weber 
stated that ‘‘And-so that was the other. reason ' 


for sending the letter, to. verify the conversa~ 


tion” (Tr. 239). Upon direct examination Mr. ° 
Weber testified as follows: “Q. What’ were the. 
considerations in. your mind at the time you. 
prepared that letter? A. Well, number one, Mr. — 
Hart had directed us to add “men > ‘and equip- 
ment, if- necessary, to get the job done by. 
November Ist. Secondly, he was not granting 
an extension of time until after tlie. job was. 
done, if there. was going to be one, based upon ; 
an extension of time for excusable delay be~ 
cause of weather” (Tr. 238). - 
Neither. appellant’s letters of Oct. 18 and 
29, 1971 (Gov't. Exh. A; appeal file, Wxh.-5), 
nor its- letter of November 30, 1971. (appeal. 
file, Hxh, 7), refers to the orders allegedly 
received from Mr. ‘Hart to add men and equip- : 
ment,to the job in order to meet the specified. 
eee date of Nov. 5 1971. 
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it may become apparent that a time ex: 


- tension is required. Clause 5 ( d) of the 


General Provisions stipulates. the con- 


tractor will not be charged: with damage 
if delay in completion of the work is due 
to unusually severe weather. However, de- 


termination of unusually severe weather 


is made by comparison with long-term 
weather records. 


{na letter to the project engineer, 
dated Oct. 29, 1971 (appeal file, 


Fixh. 5), appellant referred to. its 


letter of Oct. 4, 1971, and stated that’ 
other than a short period when deep 


snow made all operations impossi- 
ble, it had continued to “work 
through difficult. and trying condi- 


tions in order to meet the comple- 
tion date of Nov. 1, 1971. Con- 


_ ditions referred to were described as 


intermittent and ‘persistent snow, 


rain, hail, sleet, fog, high winds, and 


freezing temperatures. The letter as-_ 
serted that, even with full crews‘and. 
equipment, operations were often: 


brought to a near standstill, causing 


considerable additional expense and. 
lost time.: It was further alleged. 
_ that National Weather. Service rec-. 


ords, not. enclosed, had been ob- 
tained for the past 10 years which 


substantiate that appellant had suf- 

- fered through unusual, extreme and- 
severe conditions which materially. - 
altered the. nature of the. work over. 


that ordinarily expected. The letter 
closed with the following: “We 


shalt continue to document all in- 
formation which. might: be of assist-. 
ance to you in the determination of 
an equitable - adjustment to- this: | 


contract. ee 


Aighouch the-for egoing lees was: 
signed by Mr. Allison, Mr. John E.: 
Weber, appellant’s Corporate See- 
retary, participated in its.prepara- 


_tion (Tr. 241). He testified that. the 


letter was written within 20 days of | 
the receipt of Mr. Hart’s letter of 
Oct. 8 and was intended to comply a 
with the 20-day notice provision of © 
the contract (Tr. 242, 252). How- 
ever; he admitted that he-did not 
cw under what clause. the: claim 
was asserted, a a 

By letter, dated Nov. 30, AOE 
(appeal file, Exh. 7), the.-project. 
engineer was advised that appellant 
was in the process of compiling 
facts and figures to verify addi- 
tional costs incurred to complete the 


project by Nov. 1, 1971. Costs re- 


ferred to. were allegedly caused by 
severe and: unusual weather which 
materially altered existing site con- 
ditions. The letter. stated that the 
contract was essentially completed: 
by the deadline in. spite of the. 
weather conditions and asserted 
that completion for the convenience 

of the Government caused substan- 
tial expense to appellant. The proj-~ 
ect engineer was adyised that a 
claim for an, equitable adjustment. 
would be forwarded as soon as a 
was completed. - — 7 

The claim in the arnount of $80, : 
04.95 was submitted under date of 
Dec. 29, 1971 (appeal file, Exh. 10). 
The letter recited the progress of - 
the work until Sept. si au Te and. 
stated 1 in part: | | 


xR On Sept, 25, 1971, the first storni hit. 
the project area and by Sept. 29 the gen- 


658. _ 
eral site conditions had aasene So 


‘changed that all project operations had 
to be stopped. The site conditions at this 


point had changed so drastically that the. 


work should have been halted and the 
time for completion of the project 
waived. However, on Oct. 4, 1971, when 
we advised the Bureau that the severe 
. weather had materially altered site con- 
ditions we were ‘directed to proceed with- 
out delay, keeping a record of the changed 


conditions and the time delay. experi- . 


enced. The Bureau’s advice indicated 


that the consideration of delays would 
be determined at the completion of the 
work. We were orally advised at this 


“game time that the company was ex- 
pected to complete the project by the con- 
tract deadline and if necessary, to in- 
crease our work foree to accomplish 
timely completion.” 

‘The letter further alleged that 
after the first storm. appellant's 
supervisors were under continuous 
pressure by Government inspectors 
not only to resume operations, but 
to finish the work on time. Costs 
claimed included heating, insula- 
tion, and tenting costs due to freez- 


ing weather, equipment and labor | 
costs incurred in towing heavy 


equipment around the project, 


which was assertedly necessary in 


2 'This quote does, of course, apprise the 


Government that the contractor is relying 
upon oral advice from the Government to com- 
alete the contract by the Nov. 1 deadline even 
if it meant increasing its work forces.. How- 
ever, the date of such oral instructions is 
 gtated to be Oct.'4 and the Government agent 
’ who issued the instructions is not identified. 

In a letter written on behalf of the contrac- 
tor by appellant’s counsel almost 3 months 
after the Dec. letter, no reference is made to 
telephone instructions having been received 
' from Mr. Hart on Oct. 1. Apropos the instruc- 
tions relied upon the letter states: “* * * 
The record shows the job inspectors did not 
erant any extensions ; 
Iversen was ordered to employ added crew to 


complete ‘on time’, * * *” (Letter of Mar. 22, 


1972, aDPSA file, Exh. 18. } 
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instead, I am informed, 
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order to. Sensnae oper icone down- 
time of supervisors and equipment — 
for 8 days when no work was per- 
formed between: Sept. 25 and Nov. 
1, 1971, labor hours and equipment 
time lost due to conditions at the 


_ site, labor costs incurred during an 
additional 8 days of concrete pour- 


ing time, excess labor overtime 
hours, and labor costs on 4 days 
when crews were brought to the site, 
but work had to be discontinued be- 
cause of weather. It seems evident 
that the major portion of costs as 
asserted are attributable to incle- 


ment weather and would be recover- 


able only on the theory that appel- 
lant had a right to shut down the 
job.’ 24 
The project engineer - scoacal: 
edged receipt of the claim because 
of wenthion conditions (letter, dated. 
Jan. 3, 1972, appeal file, Exh. 11). 


- By letter, dated Jan. 10, 1972 (ap- 


peal file, Exh. 12), appellant stated 
it wished to clarify the basis of its 
claim,.asserting that the claim was 
based on altered site conditions 
brought about by weather and 
other conditions at the site. . | 
Appellant was advised by the — 
project engineer (letter, dated Mar. © 
16, 1972, appeal file, Exh. 17) that 
increased costs attributable to diffi- 
culties caused by weather were not. 
compensable under Clause 4, Dif- 


2 Mr, Allison identified the increased costs 
as follows: “The costs involved were due to 
the weather making it necessary to pull equip- 
ment from one area to another because of. the 
snow and rain and mud. and heating water for 
pouring concrete due to the cold weather, the 
extra men. It was necessary just to do the . 
same job, because of extreme cold, to take. 
extra personnel to help in the construction 


process. 2 (Tr. 5D.) 


6g] =. «= Ss APPEAL OF IVERSEN CONSTRUCTION COMPANY 


659. 


(A/K/A ICONCO} 
December 50, 19% 


fering Site Conditions. i a. letter, 


dated Mar. 22, 1972 (note 28, 
supra), appellant’s counsel advised 


that the claim was not based upon - 


unusually severe weather, but upon 
the denial of time extensions and 

orders to employ added crew to 
complete the work on time. | 

On Apr. 6, 1972, a meeting to 
discuss the claim was held in Den- 
ver, Colorado, with Bureau repre- 
sentatives, including the contract- 
ing officer. ‘Thereafter, by. letter, 


dated July 27, 1972 (App.’s Exh. 


9), the contracting officer requested 
certain additional information, in- 


cluding whether appellant was due 


an extension for unusually severe 
weather, whether timely notice of 
the claim had been given, whether 


= appellant had in fact been. directed 
_. to. complete the work within the - 
originally 


‘specified time and 
whether increased costs, in fact, re- 
sulted from the alleg ed acecleraaon 
‘order. | 


“A second meeting to consider the 


claim was held in Denver on Oct. 18, 


1972. In a Findings and Decision, 


dated Nov. 6, 1972, the contracting 
officer denied the claim for lack of 
timely notice, for lack of evidence 
‘that the contractor added crews and 
equipment to accelerate perform- 
ance of the work, for the reason 
that the contractor chose to com- 
plete the work in the fall of 1971 


rather than incur the expense of | 


demobilization and returning to the 
site at a later date and for the rea- 
son that costs attributable to inclem- 


~ ent weather were not. compensable 


under the Seance He aamiibed 7 


that there were times when Bureau 
personnel, aware of storm predic- 
tions, suggested that concrete pours 
be accomplished in advance of the 
storm. He also admitted that Bu- — 
reau personnel were of the opinion. 


. that the contractor’s forming crew. 


was not adequate to keep pace with 
the rest of the work and often sug- 
gested the addition of more. form- 
Ing crewmen to make a.more effi- 


cient operation: However, he found 


that appellant generally ignored | 
these suggestions. _ | 
- Acceleration Orders — 


Mr. Allison testified that appel- 
lant would have moved off of the 
job after the storm of Sept. 29. and. 


30, 1971; and resumed work the fol- ~ | 
_lowing season but for Mr. Hart’s 


statements in the telephone conver- 


sation on October 1, 1971.25 Mr. 


Richard Iversen, appellants: treas- 
urer, testified that appellant would 
have moved off of the job but for 
the pressure to get the job done (Tr. | 

927-28). When asked why, he gave © 
as reasons spiraling ‘costs and the 
fact that it was becoming increas- 
ingly dangerous to operate up there. 
We find that Mr. Iversen’s testi- 
mony relates to the period after 


Oct. 15. 


2% Tr, 56. He stated “* * * it was my belief 
that, because of the possibility this seven or 


eight day delay would throw us further into 


the year, into Winter [sic] construction, that. 

it was very reasonable for me to expect to pull 

off there until we got adequate weather to 
work” (Tr, 84). a4 ; 
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Mr. Allison eqpuanted that oe 
ing. off and on. the job would cost 
approximately $3,900 for a one-way 


move (Tr. 56), It is also clear that 


there would be other expenses as- 


sociated with discontinuing the 
work such as protecting completed 
or. partially completed footings for 


the winter, backfilling, road work, 


ete. (Tr. 131, 132). Mr. J ack Iver- 

sen testified that at the time of the 
snowstorm of Sept. 29 and 380, foot- 
ings for only | 1214 towers had been 
poured, that the other. expenses re- 
ferred.to were minor considerations 
and that at the time it would have 
been reasonable and practical to 
cease performance.”® 


» Although we have, found. that the 


-possibility of. shutting the job: down 
‘for the winter was discussed in the 


26 ‘After. feetinine that 


-and reasonable” was in early Oct. of 1971 
following the heavy snowfall in late Septem- 
ber, Mr. Jack Iversen gave the following testi- 
mony upon direct examination : “Q.:* * * what 
do you mean by that, sir? At what point were 
you and how does that practically affect the 


-“eourse of the work? A, At that point, we had _ 


poured 12 anda half towers. These were the 


“eritical ones. Of course we knew those ‘towers: 


had. to be protected ‘for. the winter,-* * * to 
“pack-fill: them within guidelines Mr. Chiolero 
‘established was not a major consideration. 
“Then the work beyond there, especially the 
work on the south side of the line, had just 
‘begun. * * * At that point we could. have 
ceased in a practical and reasonable manner. 
‘From there on, when we started back to work, 
. then a series of jobs had to be done. And each 
time we did a series of jobs, then it would be 
“about—well, it would be about ten more opera- 
tions that were inevitable. Q. Once commenced 
in a series, you had to complete it? A. Yes, 
ee (Tr. 131-32). 





| "Jack Iversen was unable to relate any 
: amenities with the: inspectors to the’ first : 
 Vhalf of Oct. (Tr. 


. 134). The record indicates 
“that by the time the second ‘period of bad 
- sveather commenced on Oct. 15, 1971, the con- 
‘tractor: was committed to’ Brena, the work 
(Tr. eee ao Sr ARDY ae 
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having been 
terms.”® 


“the. only actual | 
stopping point on the job that was practical — 


| eae took 


880, 884). 
not make such a request because Richard Iver- 
_ gen, a company owner, was on the job and the 
“yesponsibility for such matters was Richard 
Iversen’s (Tr. 
-knowledged that he had not made. such a re- 
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toe: 1 telephone conversation with 


the project engineer, it is clear that 


‘no request, formal or informal, for 
such a shutdown was ever submitted 
to the Bureau.”? Richard Iversen 
testified. concerning a conversation 
with Mr. Chiolero regarding the 
Bureau's. 
pulled off of the job for the winter. 


reaction if appellant 


He asserted that he was informed 


by Mr. Chiolero that if appellant 
did so and the weather continued 


nice, “* * * then we would face 
the consequences of having our con- 


tract. terminated or somebody else 
gotten in there” (Tr. 224). Mr. 


Chiolero recalled the sna as 
stated. general 


facing appellant. We find this posi- 
tion understandable in view of the 


fact that Mr. Iversen placed the date 


of the. conversation in the period 


- Oct. 4 to Oct. 7, 1971 (Tr. 225), 


which was after the weather had 


‘moderated and appellant had re-. 


sumed work. , 3 
- When: asked: what factors: ape 
into consideration in 


ie Chiolero admitted that the subject of 


‘a winter shutdown was discussed many times 
with Jack Iversen. However, 


he denied ever 
receiving a request for such a shutdown (Tr. 
Jack lyersen testified that he did 


154). Richard Iversen ac- 
quest to the project office (Tr. 230). | 
28 He testified that Mr.-Iversen’s question 
was: “What happens if a contractor pulls out 


of a job and doesn’t complete it?’, and that 


his reply was “Well,.in that case, they would 
probably - bring. in puOUNer: contractor” (Tr. 


407). 


| He’ asserted chat, whe .re-_ _ 
garded the question as academic and 
not related to the actual, situation 
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evaluating its position after the first 


storm, Richard. Iversen replied, ” 


“The factors we took into considera- 
tion would be if the weather did not 


? get bad again and it remained nice 


the rest of the job * * *” (Tr. 231). 
He admitted to not understanding 


— what appellant’s rights were under 


the contract in regard to shutting 
down the job and of having a dif- 
ficult decision to make. 

_. Mr. Allison expressed the opinion 
that appellant was directed to com- 
plete the job by Nov. 1, 1971 (Tr. 
55, 93). He asserted that as he un- 
derstood orders (from the Bureau) 
appellant. was to complete the work 
within. the time-stipulated in the 


contract without change and if : 
necessary add men and equipment 


to do the job (Tr. 48, 55, 65). This 
testimony was based on the Octo- 
_ ber 1 telephone call with Mr. Hart, 
the project engineer’s letter of 
Oct..8, 1971, which Allison regarded 
asa denial of appellant’s request for 
a time extension, and feedback of 
various “conversations appellant’s 
personnel had with Bureau inspec- 
tors. He testified that he was in- 
. formed by Richard Iversen that Mr. 
Chiolero had said the job was going 


to be terminated for default, if it. 
was not completed by Nov. 1 (Tr. 


93). It will be recalled that Mr. 
Iversen’s testimony concerning the 
conversation with Chiolero was to 
the effect that if appellant pulled off 
of the job and the weather remained 


nice, then they would face the con-: 


sequences of having the contract | 
terminated. | | Ss 
‘He (Allison) testified that appel- 
Jant’s foremen ‘were told by the in- 
sp ectors on numerous times to in- a 
crease the number of employees to 
complete the job by NOY. lL a 
stated, — = 


And there were ‘ther cme eas 
that were relayed to me to ‘that same 


effect, we needed more people to back fill 
[sie] the footings, more forming people. — 


Generally they were dissatisfied with the 
number of people and they kept pressing 


for: more to complete. (Tr. 59. ) 


Mr. Jack Iversen ‘testified that = 
after the first storm Messrs. Chio- 
lero and Bouett 2° were very insist- 
ent that appellant speed up the work 
(Tr. 126). He stated they wanted 
graders on the road, more equip- 
ment for other things and that they 
wanted more men. He quoted Mr. 
Chiolero as saying, “I want an army 


of men on this mountain.” While he ~ 


recalled that appellant: added ap- 
proximately a dozen people to the 
job after Oct. 4, 1971, he conceded | 
that at times he ignored suggestions — 
of Mr. Bouett and Mr. Chiolero that 
additional men and equipment be 
employed because the did not con- | 
sider it practical or economical (Tr. 
128, 1380). He could not recall 
specifically discussing the number 
of men and amount. of equipment on — 
the job with Bureau inspectors dur- 
ing the latter part of October and 
he objected to the use by appellant’s. 

2 Wield Engineer and Mr. Chiolero’s ‘super- 


visor. Mr. Bouett did not appear as a witness. . 
at the hearing. 
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‘counsel of the term directed” in - 
connection with the employment of 
additional men and equipment, as- 
serting that he thought its use was 


unfair (Tr. 189-40). | 
On cross-examination, Mr. Iver- 


sen acknowledged that Messrs. 


Bouett and Chiolero *° had not di- 
rected him to speed up the work (Tr. 
.158). He placed the “suggestions” 
of Messrs. Bouett and Chiolero that 


the work be speeded up in the con-. 


text of statements to the. effect that 
the weather was normal and that 
they intended the work to be com- 
— on time.** 

Glen Pius eee 
er foreman in charge of placing 
and. removal of steel scaffolding, 
_ testified that when work resumed 
after the first storm, Mr. Chiolero 
was forcing the issue and that he 


(Chiolero) said, “* * * now we 





| % After award but before the preconstruc- 
- tion conference, Mr. Chiolero accompanied Mr. 
Allison and Mr. Jack Iversen'on a tour of the 


site (Tr. 120). According to. Mr, Chiolero the | 


contractor personnel accompanying him on 
the tour stated that ‘** * * they had never 
done any footing work prior to this and would 
appreciate any help that might be given to 
them” (Tr: 877). He also testified that dur- 
ing contract /performance his assistance was 
_ sought and that from time to time he offered 
suggestions (Tr. 378). 

While Mr. Allison speaks of the esniresior Ss 
superintendent being told to increase the per- 
sonnel to get the job completed by November 1 
(Tr. 59), it is clear that the contractor's 
superintendent himself viewed the interven- 


tion of Mr. Chiolero as involving suggestions - 


which he accepted or rejected on the basis of 
whether the suggestions were considered to 


be practical or. economical es 125, 130,.140—_ 


141,153). . 
a1 Tr, 153. He stated that he was fully aware 


of the ‘‘weather clause” in the contract and_ 


that “Any.reference or continued reference 
- they made to the fact the weather was not 
unusual or severe would lead me to believe 


that I had to get the job done, come hell or 


high water * * ** (Tr. 141). 
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had. to get har done” (Tr. 207, 209). 
He seid we just flat had to get her 
done. Mr. Edward Galeazzi, fore- — 
man in charge of backfilling opera- 


tions, quoted Mr. Chiolero as say- 


ing appellant should get more. men 
and equipment or they would never. 


get done (Tr.- 218). At another 


point he asserted that John (Chio- 
lero) stated appellant needed more 


men on the backfill operation (Tr. 


919). On cross-examination, he ad-— 
mitted that Mr: Chiolero did not 
personally order him to employ 


more men and equipment and that 


the orders came from the inspector 


under John, who asserted it came 


from Chiolero (Tr. 221). He con- 
ceded that -he did not add more men 
and equipment at that date. 

_ Richard Iversen testified con-— 
cerning: discussions with Mr. Chio- 
lero upon the resumption of work » 
after ‘the first. storm. He asserted 
that “* * * they [Bureau repre- 
sentatives| felt that we couldn’t 
complete them [sic] with the work 
force we had and we would have to 
get more men and more equipment 
for different phases of it” (Tr. 
224). He stated they were con- 
stantly. after us to get more men, 
more equipment, get more work 


- done (Tr. 225). He was present at. 


thé job site (in a Bureau pick-up 
which was equipped with a radio- 


telephone) at atime when Mr. 


Chiolero had a conversation with 


Mr.-. Bouett? According to Mr. 


Lversen, “Mr. Bouett told John to » 
get us in gear and get more men 





Although it is not entirely clear, this con- 
versation was on or about the date of the 
controversy over appellant’s refusal to make 
a pour (Tr. 227), which was on October 22, 
1971 (note 12, supra). | 
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7 going a get that job done by the 
% completion date” (Tr. 226). 
Tversen’s understanding was thet 
~ Mr. Chiolero was acting under Mr. 
- Bouett’s orders throughout the job. 
He admitted that Bureau repre- 
sentatives never forced appellant to 
hire (additional) people, but 


quoted them as saying, “You are ~ 


not going to complete unless you get 
more men, get more equipment, 
more cats, more laborers, more back- 
fill guys” (Tr. 227). 

Mr. Chiolero flatly denied ever 


_ telling appellant to increase the | 
number of men and equipment on 


the job (Tr. 388, 384). However, he 


instructed inspectors working under -_ 
him to assist in any way possible to | 


‘speed up the operation (Tr. 373). 
‘He admitted to being told by Mr. 


- Bouett (apparently in connection . 
with the resumption of work after 


the first storm), “* *-* get on it as 
‘soon as you can” and that he passed 


this on to appellant (Tr. 395). He 


also admitted.to saying (apparently 
to Jack Iversen) something to the 
effect that he wanted bodies all over 


_ the mountain or an army of men all 


over the mountain, but asserted that 
_ this was in the context of a question. 
as to what would make him happy 
(Tr. 405, 406). He confirmed re- 


ceiving a call from Mr. Bouett while | 


Richard Iversen was present 
wherein Mr. Bouett inquired if ap- 


pellant was adding more men and 


7 equipment to speed up the work. 


Tr, 407. He answered affirmatively to a 


question of this import. propounded on cross- 


. Mr. Gitsiers asted: Jack Tvarsen : 


as stating he would complete thejob 


(Tr. 386, 388). At another point he 


' quoted Mr. Iversen as saying he... 


would complete the job in order to 
avoid the expense of returning in 
the spring (Tr. 389). He placed the. 
dates of these conversations in the : 
latter part of October, between the 
15th and the 25th, and admitted that 
they were in the context of the end 
of the job being so close, that ap- 

pellant was committed to finishing. — . 


Titimate Findings and Decision 


As might be expected; the ‘Ger - 


ernment argues that even if appel- : 
Jant has proved all of the elements ~ 
required for constructive accelera- 
tion, the claim must, nevertheless, _ 


be denied for failure to.comply with 


‘the 20-day notice provision of the 
Changes Clause. We do not decide 
- this question, however, since we find _ 


no merit in the claim.* | 

[1] In Flectrical E nlerprises, | 
Ine. (note 34, supra), we set forth 
the general requirements 


examination. This obviously is a far different  — 
and more innocuous version of the conversa- 
tion than testified to by Mr. Iversen. But for © 


this manner of phrasing the question, the Gov- 
ernment’s unexplained failure to call Mr. 
Bouett, an apparently available, material wit- 
ness might warrant an inference that his 
testimony would be adverse. See, e.g., eely Y. 
Johnson, 215 Va. 565, 211 S.H. 2d 100 (1975). 
Cf: William R. Sherwin v. United Sentes, 193. 
Ct. Cl. 962 (1971) at 984-85. 

84 Blectrical Enterprises, Inc., IBCA-971- 
8-72 (Mar. 19, 1974), 81 I.D. 114, 121, TAL 
BCA par. 10, 528, at 49,866. 


for 
- grounding a successful constructive 
acceleration claim. Basic to such a. — 
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claim is, of course, a, » finding that,’ 
the contractor has actually or by 


implication: been ‘ordered to com- 


2 plete the work in a lesser time than « 
-was .properly. available therefor. 

_.. Since we find this issue dispositive 
of the appeal, we have no. occasion 
to. consider whether the other re- 


it quirements for a constructive. ac- 
_celeration claim are present. | 7 
Appellant relies heavily upon the 
Oct. 1, 1971, telephone conversation 
between its Vics President, Ronald 
: Allison, and Project Engineer Hart, 


as a ‘directive to add the necessary | 


“men and equipment to the job in 
order to. complete the work by Nov. 
1, 1971 (Posthearing Brief, p. 34). 
ven if we were to accept Mr, Alh- 
son’s version of. this conversation 
(text following reference to note 18, 


supra), we would have soasiderable | 


difficulty in’ accepting Mr. Hart’s 


statements as an unequivocal order . 
to add men and equipment to the job | 
to complete the work by Nov. 1. 


First, the statement’ that the work 
had. to be completed. by November 
is qualified by the phrase “until that 
-funusually. severe weather] was 
proven.” Second, the » statement 
“that in order to get. completed by 
Nov. 1, it was necessary to add more 
men and equipment to the project 


_ site” is subject to the reasonable 
-. construction that it was merely an 


expression of opinion. — : 

' However, appellant asserts (Post- 
hearing Brief, p. 84) “He [Allison] 
testified without conflict that Hart 

‘directed the contractor to put. to 
work the men-and equipment re- 
quired to complete the. job on time 
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: W without qualification” and we will 
asstune, 
‘Hart’s statements as. testified to:by — 


without deciding, that 


Mr. Alli son could’ constitite’ an. ac- 


‘celeration order. The quoted. asser-_ 
-tion is, of course, Inaccuraté since 
_Hart flatly denied ever directing: ap- 
pellant. to.add men and. equipment 
.to. the job in order to complete. by 


Nov. 1. Hart’s version. of the conver- 


sation ¥ was that Allison inquired how 
the work could be ‘speeded _ up . and 


that he made a suggestion which 


Allison chose to follow (note Dale 
supra). - | 


Confrented tae 7 Sibnahion 


. where the difference between’. a “ci- | 
‘rective” 


and a suggestion’ in re- 
sponse to a-seemingly. obvious ques- 
tion may depend on. individual rec- 


-ollection,*® we have examined the 


testimony of Messrs. Allison ‘and . 


Hart in the light of the correspond- 


ence exchanged at the time and in 
the ensuing 6 months. ! 
Jf the Oct. 1 telephone. conversa- 


tion had the significance now attrib- 


uted to it, 1t is at least surprising 
that appellant’s letter of Oct. 4 (ap-. 
peal file, Exh. 3), failed to refer to 
the conversation. We say surprising’ ~ 


for the October 4 letter was the re- 


sult of a joint effort by. Mr. Allison 


(Vice President) who had. been a. 


party to the conversation and. Mr. . 


. Weber (Corporate: Secretary) ‘ who 
had heard the conversation and. who 
had. been briefed by Mr. Allison as 
to what Mr. Hart had said when the 
conversation. concluded. ‘Whatever 


S The Administrative J age whi pr -eilaed at 
‘the hearing is no longér a membér-‘of - the 


Board. 
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the. reason for this curious omission, _ 


it may.not be attributed to appel- 
lant’s failure to appreciate its sig- 
nificance, since Mr. Weber testified 


that the letter was sent, to request, a 


time extension and to verify the 
conversation. | 


| ‘Similarly, there is no ee to . 
the telephone conversation in ap- 


pellant’s’ letters of Oct. 18, 1971 


(Gov't. Exh. A), Oct. 29, 1971 (ap- 


peal file, Exh. 5), Nov. 30, 1971: (ap- 


peal file, Exh. 7), Dec. 29, 1971 


(appeal file, Exh. 10), and Jan. 10, 
1972 (appeal file, Exh. 12), or in the 
letter of Mar. 22, 1972, written by 
go eee counsel cee 22 and 93, 
SUPTA) — 

Thus, for almost 6 months after 
the ‘telephone conversation upon 
which 
heavily, appellant never referred to 
it in any correspondence with the 
Government, including that relat- 
ing to its request for a time exten- 
sion and.its claim for an equitable 
adjustment: We therefore find that 
Mr. Hart’s version of the conversa- 
tion is.the more eredible;?* and that 
appellant has failed to establish that 
on Oct. 1, 1971, it was expressly or 
by ‘rplicabion ordered by the | proj- 


ect engineer to add 1 men and equip- | 


«8 See ‘Standard Electronics ~ 
ASBCA Nos. 14753, 16299 (June 15,. 1978), 
738-2 BCA par. 10,187 at 14,668—669- (680 8 ca 


‘On a matter of ‘this importance it is nar . 


to understand why appellant. did not verify 
such: an snderstandins in. avriting if it in 
fact existed * *.*.’’), This decision has been 
affirmed, Frank A, ‘Pelliccia, Statutory Re- 
ceiver Por Standard Electronics. Corp., Ct..Cl: 
No. 36-74 (November 19, 1975). 


appellant -now relies so. 


; other. contexts 
~ Corporation; 


ment. to. thie job so as to complete 


the work: by. the scheduled date of 
Nov. 1, 1971.37 Contrary. to. appel- 
lant’s assertion,® we are not _per- 


-suaded that appellant’ s actions at, 


the. time are consistent with those of 


a contractor who has been directed. 


to complete the work. by the speci- 
fied completion date notwithstand- 
ing its request for’a time extension. 
Entirely. aside from the question: 
of what instructions may have been: 
issued by the project: engineer ‘on 
Oct. 1, 1971, however, the appellant’ 
has raised issnes concerning the 
failure of the Government to grant 
a time extension based upon the in-. 
formation in its possession on.that 
date and more specifically its obliga- 
tion to order the contractor to cease 
work because of the conditions then 
existing until the following spring 
or summer. At the outset we note 
that the Government appears to 
have misconceived the nature of its 
obligation to investigate the con- 
tractor’s claim for time extension 
‘87 Appellant: cites. Tombigbee. Constructors, 
et al. ve United States, 190 Ct. Cl. 615 (1970), - 
which -stands for. the proposition that as long 
as the-initiative. comes from the Government,. — 
a request .to- expedite the’ work may be fully 
equivalent to an. acceleration order. We are 
in-full agreement with the holding in Tombig-— 
vee, but find it inapposite since, eVen if in 
“a ‘suggestion might be the 
equivalent of an acceleration order, we. find 
the record in this instance insufficient. to sup- 
port.a finding that the initiative. to accelerate 


came:from the Government: 


88 Posthearing Brief, p. 44 “There is “aro 


“one scintilla of evidence to discount contrac- 


tor’s contention and testimony that it acted-in 
this: fashion to’ accord’ with what it considered 

the: directions ‘of the authorized | contracting 

officer’ given: in the telephone conversation.” 
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based upon usually severe weather.2? | 


From the contractor’s standpoint 
the difficulty is that 1t appears to 
have acquiesced *® in the Govern- 
ment’s handling of the claim for a 
time extension even to the extent of 
not apprising the Government of 
the results of Mr. Allison’s investi- 
gation of the matter in the Oct. 1, 
- 1971, telephone conversation or in 
the Oct. 4, 1971, letter requesting the 


time extension.*t As to the claimed 


obligation the Government had to 
order the contractor to shut down 


for the winter because of the record. - 


snows in late Sept., the absence of 
any. contract provision requiring 
such action * and the failure of the 


contractor to ever make such a re- - 


quest militate strongly against ac- 
ceptance of the appellant’s position 
(see note 27, supra and accompany- 
ing text). Indeed the failure of Mr. 
Allison to furnish the Government 
with relevant information in his 


—% Paul A. Teegarden, IBCA~382 (Sept. 27, 
1963), 70 I.D. 486, 437, 1963 BCA par. 
at 19,260. f 2? = 

4 Canadian. Cammercial 
United States, 202 Ct. Cl 65, 79 (1978); 
Micrecord Corporation v. United States; 176 
Ct. Cl. 46 (1966). at 54 (“* * * Plaintiff does 
not seem to have acted as if it were. partic. 
ularly troubled by the' condition of the draw- 
ings. during performance and did not make a 
formal complaint along the lines now urged 
until the work had actually been completed. 
Its conduct, in fact, bespeaks an understand- 
ing and acceptance of the Government’s posi- 
tion; = * °*"), 


“{See text in paragraph immediately pre- 


ceding reference to note 19, supra, 
“Ct, Pathman Construction, ASBCA No. 
14285 (May 25, 1971), 71-1 BCA par. 8905 
at 41,386 (“* * * As stated above, the con- 
tract neither required nor prohibited the per- 


formance of outside work under winter con-- 


_ ditions. The provisions of the contract and 
masonry specifications * * * merely provided 
the conditions under which such work would 
be performed if appellant elected to do so 
during cold weather. * * *’').. 
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possession at the time of tiie Oct. 1 
telephone conversation or at the 
time of the Oct. 4, 1971, letter raises _ 
a serious question as to whether the 


contractor had definitely. decided 


that shutting the job down for the 
winter was the course of action it de- 
sired to pursue. In this connection. 


we note that at the time of the Oct. 


1, 1971, telephone conversation it 


had ceased to snow, the weather was 
clear and that as it turned out the 


good weather continued for another 
two weeks (note 8 and accompany- 
ing text). In these circumstances the 


conclusion appears to be warranted 
that the contractor’s decision.to re- 


sume work on Oct. 4, 1971, was moti- — 
vated by the improving weather . 
conditions rather than the actions 
of the Bureau’s representatives. 
Another ground for the acceler- 
ation claim asserted appears to be 
the actions taken or allegedly taken 
by the Government’s principal in- 


spector, Mr. Chiolero. With respect 


to such actions, the evidence clearly © 


shows (3) that prior to the instant 


contract the contractor had never 


done any footing work and had 


stated that it would appreciate any 
help the Bureau would give, (ii) 
that Mr. Chiolero did offer sugges- 


tions from time to time and: in- 


structed the inspectors under him to 
assist the contractor in any way 
they could, (ii1) that the sugges- 


tions made were accepted or re- 


jected by the contractor’s superin- 
tendent on. the basis of the exercise 
of his own business judgment, and 
(iv) the suggestions to which the 


contractor objects appear to have 


occurred on or after October 15, 
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1971, or during the period when the . 
contractor felt committed to finish — 


the work by Nov. 1 if at all possible 
(notes 26 and 30, supra). In view of 
the nature of ie evidence in this 
case, we do not reach the question 
of what authority Mr. Chiolero or 
_ the other inspectors would have had 
to bind the Government by direct- 
ing the contractor to add men and 
equipment to the job in order to 
complete the contract work by 
Nov. 1, 197 1. 


Conclusion 


_ 1. The claim for placing concrete 
is considered to have been. aban- 
doned (note 1, supra) and is there- 
fore dismissed with prejudice. 


2. The acceleration claim is 
denied. a 
SPENCER ‘T. NISSEN, 
Administrative Judge. 
Io CONCUR: 


| Waves F. MoGraw,. : : 
Chie f Admimastrative Judge. 


I concur in the iets alain al 


dissent cn the acceleration claim for . 


the reasons stated in the attached. 
opinion: 


Kart S. VAsmnorr, 

Admimstrative Judge. 
| DISSENTING OPINION BY 
ADMINISTRATIVE JUDGE 
_ VASI LOFF 


' I do not agree with the majority 


decision since I: believe: the appel- 


- OF EXISTING SECTION 


lant was constructively accelerated — 
due to the totality of the actions and ~ 
inactions of the Government. __ 
After the original bids were re- 
jected the Government knew. the 
period remaining in 1971 was lim- 
ited to complete the required:con- 


struction. The original bidders were 
notified on July 30, 1971, of the re- | 
jection. New bids were opened on 


Aug. 6, 1971. On July. 29, 1971, the 
Government’s acting regional direc: 
tor informed the contracting officer 
by teletype 1 in pertinent part as-fol- 
lows: 


REJECTION WITH. IMMEDIATE 


RHEADVERTISEMENT FOR FOUNDA- 


TIONS CONSIDERED BUT TIME FOR _ 
COMPLETION INSUFFICIENT. RE- | 
JECTION WITH READVERTISEMENT | 
NEXT YEAR CONSIDERED BUT USE 
OF LINE- 
THROUGH COMMING [sic] WINTER 
WITHOUT FOUNDATIONS FOR NEW 
TOWERS TOO RISKY. OTHER OP- 
TIONS AVAILABLE BUT ECONOMIC 


. ADVANTAGHS QUESTIONABLE, CAR - 


pellant’s Hx. 15.) 


Failure. of the concrete footings : 
to be. poured by the November 1 — 
date would delay the erection of the 
towers. Should the Government 
lines collapse again. there. could be a. 
loss of revenue of $5,000 a day (Ap- 
pellant Ex. 4, 15, 16, AY, 18; ad la 235, 
305-813). . 

The Government had three in- 


- spectors at the construction site. 
Two of the inspectors were at the 


site from the beginning of work un- 
til the completion and the third in- 


- spector came on-the site at the com- 


mencement of the back fill opera-— 
tions and remained until the com- ~ 
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pletion of the work (Tr. st 378," 


889). The chief inspector, kept his 
immediate supervisor, Mr. Bouett, 
‘fully informed of the conditions of 
the.work site and the status of. the 


construction at all times (Tr. 374, 


394, 395). Mr. Bouett was also at 
the work site three or four. times 


each week to observe the status of 
| the. construction and the weather 


conditions (Tr. 404).-Each i inspec- 
tor made. out daily work reports 
which .included the quantity of 


work: performed; condition of ‘the - 


~work and a description of the 
_ weather. These reports were then 
forwarded to Mr. Hart, the project 


construction engineer for the Gov- 


ernment, whose office was located at 
Willows, California (Tr. 378, 374). 
‘Mr. Hart did not perform any in- 
spections at the work site (Tr. 259, 
960). Mr. Bouett, field engineer for 
the Government, reported directly 
to Mr. Hart. The contracting officer, 
whose office nas located in Denver, 
Colorado, delegated Mr. Hart to be 


his athorized representative (An-— 


sswer par. Il; Government Ex. C; 
Appellant Ex. 1; Tr. 257-260). Mr. 
Hart kept. fully informed of the 


status and the conditions at.the con- 7 
str uction. site thr ough the receipt of - 


the daily work reports and verbal 
discussions. with Mr. Bouett and 
the chief inspector ae 260, 297- 
301). | 

- Standard Form 28-A defined the con- 


tracting officer as: 
* * * The person executing this eonetant 


on behalf. of the Government and includes 
a duly appointed successor’ ‘or mithorized 


\ ¢epr escniative. (Italics. supplied.) 
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“Minch Posen was given at the . 


“hewn by Mr. ine and. Mr. 
Hart on what was said during the | 
telephone conversation on Oct. 1, 
‘1971, but unfortunately each party. 
recollects his conversation differ- 


ently. Faced. with this situation I 


must be guided by the actions which 
followed the telephone conversation. 


Both parties: agreed, however, that a’ 
request for a time extension iis to 


unusually. severe weather was (s- 
cussed and Mr. Hart suggested this 


request be put in writing (Tr. 983). 
This was done by the appellant 
through its letter of Oct. 4. 

In regard to adding more men — 


and - equipment, Mr. ‘Hart's testi- 


mony was that this was in response 
to a question posed by Mr. Allison 
as to how the work could be com- 
pleted by Nov. 1. I cannot accept 
this explanation by Mr. Hart. Ap- 
pellant was not, behind. schedule 
when the storm struck in Sept. Ap- 
pellant was an experienced contrac-_ 
tor. To believe that appellant would 
ask such a question, I would have to 
conclude that appellant was either 
naive or incompetent and the record 
does not evidence that appellant was” 
either. When testimony is conflict- 
ing I must decide which party to 
believe. H oel-S teffen Construction 
Co. v. United eae 197 Ct. Cl. 561 
(1972). 

The majority oe upon ies ap- 


_pellant’s omission to. refer to the 


October 1 telephone conversation in 
its letters of : Oct. 4, 18,29; Nov. 30; 
Dec. 29, 1971; Jan. 10, and Mar. 22, 
1972. “Mr. Hart; testified -he: knew 
that appellant from the time of the - 
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pets A telephone conversation was 

| referring to a. request, for additional | 
costs for working through a period. 
of severe and unusual weather (Tr. 
315-317). Indeed, Mr. Hart testi-' 
fied he sousidered: the appellant's | 
letter of October 4 asa request for a. 
time extension for the entire job and. 


that from Oct. 1 he knew appellant 


wanted to process a request for a 


time extension (Tr. 296, 358). 


On the same day of the Oct. 1 tele-.- 
phone. conversation Mr. Hart dis- . 
cussed. with..the. regional . engineer 
.. what steps the Governmient would ° 

take if the work was stopped for the. 
winter due to the. weather condi-. 
tions, but never communicated this - 


information: to the appellant oes oint 
Ex, AA; Tr. 273-275). - 
Mr. Hart testified appellant had 


_the privilege to move off the moun- 


— tain on its. own volition and that. the 
| Government could not: stop:the ap-. 
pellant from, shutting down the job. 
(Fr. 287-290, 298, 801, 802). I could 
find no provision in the contract, nor 
has the Government pointed out: 
any, whereby appellant’could decide - 
for itself to shut down the job and 
return the following year to com- . 
plete the work: The contract does 
containa suspension. of work clause 
as well asa termination for conveni- | 
* ence-of, the: Government clause, but. 
both ‘clauses'come into: operation at: 


the option: of the Government, not 


the appellant. If appellant failed to 
make proper progress the Govern- _ 
ment could ‘terminate the contract : 
for ‘défault-“and assess liquidated 


damages. perrre: id 2 a ade i 
make proper. progress: to. complete’ - 


the work by eal contract le 


date of Novy.. 

During ie course:. wot: ae con-: 
struction. work, Mr...Hart -never. 
made a recommendation to. the con-: 
tracting officer on the request for a. 


time extension (Tr. 295-296). Mr. # 


Hart’s- position was that _ “the 
Government did not need to make ac 
determination on the request. for a. 
time extension until it appeared. the | 


work would not be completed~ 


within the contract completion date’ 


and the Government was supplied: . 


with the weather. data. Since the. 
work was substantially. completed 


by the Nov. 1 date, the Govern- — 
ment’s position is that the occasion. 


never arose. to. make a decision on 


the request for a time extension. — 


Under this philosophy of “heads I | 
WwIhn, tails” you lose,” the ‘appellant # 
would be at the mercy ‘of the Gov- | 
ernment tinder the facts of this case. 
The Government knew before the 
invitations for bids. were sent out 
that. the completion time was “in- 
sufficient” and that use of the exist | 
ing section of the transmission line 
without, foundations for new towers 
was “too risky” to go through an- 
other winter. 
tained. clauses for termination for | 
default and assessment for liqui- | 


dated damages. If the work was not - 


completed within the scheduled time . 
the Government knew it could lose 


$5,000 per day in revenue. Upon a a 
- request for an extension of time due 


The contract con-. .. 
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to unusually severe weather, the. 
language in Clause 5 of the General © 
Provisions (Standard Form 23—A) _ 


is clear that the Government: 


wo shall ascertain the facts and the ex- 
_ tent of the delay and extend the time = 
. completing the work * * *, 


This Board has held that the any 


is upon the contracting officer to ob- 


tain the weather data necessary td. 
make a, determination, not on the 


contractor: Paul A. ‘Teegarden, 
ae vgn (Sept. 27, 1963), 70 LD. 


436, 63 BCA par. 8876. The major- 


ity states: 


* * * the Government appears to have 
-. miseonceived the nature of its obliga- 
tion to investigate the contractor’s claim 


for time extension based upon unusually | 


severe weather. 


| When the burden of obtaining the 


weather data is ‘upon the Govern- 


ment it cannot be shifted to the ap- 


pellant. Such information is readily 


available from the Government’s 


own agency. When the Government 
fails to act within a reasonable 
period of time it effectively compels 


a contractor to continue work on the 
contract. I would hold a failure to 
act upon a request for an extension 


under the facts in this. appeal con- 


stitutes a denial of the request. The 


Court of Claims in Continental 
C onsolidated Corporation v. United 


: “States, 17 CCF par. 81, 187, trial 


‘judge opinion adopted ee 1, 1972, 


200 Ct. Cl. 737 (1972) ne ine 
necessity for a reply within areas 


sonable period of time. 


To otherwise hold would. allow the 
‘s Government. to accomplish by: inaction 
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‘what it refrained from doing directly. It 
- could effectively accelerate the econtrac- — 
“tor by inordinately delaying action on 


time extension requests, meanwhile 
directing the coutractor to complete in 
accordance with the. unadjusted sched- 


ule; and finally granting time extensions” —~ 
| after completion of the contract to con- 


form to the completion dates actually 
achieved. To serve any useful purpose | 
with regard to an acceleration claim, the 
completion date must be extended in re- 
spouse to time extension claims. when 


made, so. that the contractor can adjust 


its operations accordingly. This is what 
the “Changes” clause (and other clauses | 
drafted by defendant to deal with time 
extension) actually-contemplate. A con-— 


tractor under directive to finish by a date 


earlier than the. one to “which the con- - 
tract is ultimately extended, has been 
effectively ordered to. accelerate. The 


board of. contract appeals have consist | 


ently so held. 


In this niatied the ae: 


had a duty to Eeepent It did not 


do so. 


The maj jority has Found that ap- 


pellant encountered unusually se- 


vere weather in September‘and de- 


termined 6 calendar days would be 


an appropriate extension. For Oct. 
the majority also found unusually 


‘Severe weather was encountered and 


found appellant would be entitled 
to an extension of 4 calendar days. 
The majority found.a total of 10 
calendar days which would be 


_ granted. to appellant as an exten-. 
sion had appellant timely requested, ne 


it. I believe appellant did request it, 
the Government had knowledge of | 
thé request and the. Government. 
failed to respond. | | | 
For the appellant, its. eatetde = 
tion superintendent, f ioreman of the 
back fill crew, and treasurer, all 
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| testified that they were told. by the 
chief inspector and the field engi- 


neer, Mr. Bouett, for the Govern- 


ment to add more men and equip- 
~ ment after Oct: 4, so the work would 


be completed by November 1 (Tr. . 


126, 156, 218, 923-226). The chief 
inspector admitted that the appel- 
lant’s. treasurer’s testimony was 
correct when he testified he heard 
the Government’s field engineer, 
Mr. Bouett, ask the chief inspector 
if appellant had added more. men 
and equipment to speed up the work 
so it would be completed by NOV 1 
(Tr. 226, 407). 

In od to additional equipment 


and manpower, Mr. Allison testified. 


that as a result of his telephone 
conversation on Oct. 1, he instructed 
his project engineer to increase the 
work crew and equipment. Ten ad- 
ditional men increased the crew and 
more equipment was added (Tr. 45, 
46). The testimony of Mr. Allison 
was buttressed by the testimony of 


appellant’s construction engineer,. 
foreman for steel scaffolding and — 


treasurer, all testified additional 
‘Inen and equipment were added in 
Oct. (Tr. 128, 205, 227, 298). The 
chief inspector for the Government 


admitted more men and equipment 


were added in Oct. (Tr. 405). 

The Government’s concern about 
the Nov. 1 completion date was in- 
tensified by the course of conduct of 
the inspectors on the job site who 


became more demanding that work 
continue 


through the adverse 
weather. The field engineer for the 
- Government inquiring of the chief 


a. 213-256—T6-——6 


inspector whether appellant had 
hired more men and added more 


equipment to speed up the work is 


not the action of a party. not con- 
cerned with meeting-the Nov.1lcom- 


pletion date. 


~ Once this determination was made 
by the Government it saw no need. 
to respond to any request for an 


extension of time. Mr. Hart was. the | _ 


Government’s authorized represent~-. 
ative for the contracting officer and 
appellant properly had a right to. 
deal with Mr. Hart. a 


T believe. the course of conduct of 


the Government after the request. ~ 
for an extension of time was made 


constitutes a constructive accelera- 


tion. The changes clause of this-con- 


tract specifically provides an 
acceleration comes within the scope 
of the clause. Coupled with the Gov- 
ernment’s. conduct, the appellant: 
adding more men and equipment 
would be the actions of a contractor 
acting to complete the work on 
schedule knowing that the Govern- 
ment has not responded to a, pequert 
for an extension. . 

Since I believe the appellant was 


constructively accelerated J turn to 
‘the Government’s defense that the 
claim is barred by failure to give the 
90-day notice pursuant to clause 3 
(Changes) of Standard Form 23-A. _ 

It must be admitted appellant has  — 

‘inexpertly categorized its claim for 


acceleration in its correspondence . 
with the Government. It is equally | 
clear, in this instance, the Govern- 


ment had full knowledge of the 


basis of appellant’s’ claim from 
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Oct 1, 1971. With a series of letters 


commencing Oct. 4, appellant wrote 
- the Government on Oct. 29, Nov. 30, 
‘Dec. 29, 1971, and Mar. 22, 1972. 
All of these letters: were addressed. 
to Mr. Hart, the authorized repre- 


sentative of the contracting officer. 


7 Only on Mar. 22, 1972, claims the 


- Government, did appellant finally 


convey the nature of its claim, al- 
though not using the appropriate 


- phrase—constructive acceleration. I 


am concerned with substance, as 


engage in Alice in. Wonderland 
semantics. In Orndorff Construc- 


tion Co., Inc., IBCA-872 (Oct. 25, 
1967), 74 LD. 305, 67-2, BCA par. 


6,665, ‘this Board sald: 


The fact that an ‘appéllant: has ie 
acterized its claim as: for: breach ‘of con-' 
tract will not defeat our jurisdiction, ° 


however, if there is a contract provision 
under. which relief of the type. sought 
may, upon a proper showing, be provided. 
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The Government knew a request 
for a time extension was pending 
and it was bound by the holding in 
and H addow, IBCA-155 
(Mar. 26, 1959), 66 LD. 97, 59-1 


BCA par. 2,111, that a contractor | 


could not be expected to absorb any 
costs due to an acceleration. Appel- 


Jant’s letter of Oct. 4 was in.response- 


to Mr. Hart’s request. during thé 
telephone conversation to put the re-- 
quest for an extension of time in 


long ‘as both the contractor and the © writing. The Oct. 29 letter, which 


- Government know and understand. 
what the dispute is about I. will not’ 


was an update of the Oct. 4 letter, 
informed *Mr. Hart: that it was: 
working through the weather en- 
countered at the construction site 
and that it was continuing to docu- 
ment. the necessary information to 
determine an equitable adjustment 
to the contract. Accordingly, I 
would hold that the Oct. 4 letter up- 
dated with the Oct. 29 letter pro- 
vides the 20-day notice ees by 
the contract. 
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“(Note—See front of this volume Fok fables a. 


oe aac = - “Page 
ACT OF MARCH 8, 1891 “Page (ACT OF DEC. 24, 1970—Continued 


I, Sec. 7 of the Act of Mar: 3, 


1891, provides that no 


_ person or association of — 


persons shall hold by as- 
signment or otherwise, 
' prior to the issue of pat- 


ent, more’ than 320 acres 


of arid or desert: lands; 


ae Section 4..of- Geothermal 
. Steam Act; of 1970. directs 
competitive bidding . for 


geothermal leases - on 


lands which are deter- 
“ mined to be within a 
' KGRA before the issu- 
_ ance of.a lease on such 
' lands, even though the 
: KGRA determination ” is: 
‘made after the pertinenit. - 


’ 1(e) that laid in a home- 


stead | entry | application 


|. the terms “hold,” “as-— application is filed____~_ — 60 
signment”’: and “other- 3. Competitive. bidding require- 
wise’ are words of broad . ments of first sentence of 

- Significance and will be | .sec. 4. of : Geothermal 

_ defined in such manner to . Steam Act, of 1970 apply 

_ effectuate the purposes of 3 - those bane crag 

. the Act, to wit, to prevent . . during Jan: 1974. filing 

. anyone from holding more; » _ period, and State Office 

. than 320 acres of desert _. rejections... of . appellant’s 

. lands to the exclusion of - Jan... 1974 noncompeti- 

- bona fide settlers or the . tive lease: ee 
entrymen of record__.__ 123 . are proper.under 

a Any person or association - S75 eee eee ee oe ae 60 

_ of persons who ‘controls, ADDITIONAL HOMESTEADS 

Be ace and . receives th ‘The land in an additional 

- substantial benefits from “homestead entry appli- 

ees eds Wis begs cation under the Act of 

' garded as “holding” such ' Apr. 28,1904, as amended, 

- lands within the meaning 43° U. S. C. § 213 (1970), 

of the Act of Mar. ies ~ must be contiguous to the 

_ ABT 2- 2 --1------=--- Hes applicant’ s original home- 
. ACT OF DECEMBER 24, 1970 — | | stead. Neither that Act. 

Pecnee 4 Ob Geothermal. “nor regulations — issued ; 
Steam Act of 1970 au | thereunder require that 

 thorizes competitive bid- ' tracts of lands in such an 
ding as sole basis for issu- "additional ‘entry’ appli- 
ance of geothermal leases , cation be contiguoiis to 

- for lands determined to _. . each other. The’ require- 
-be within.a KGRA--__ 60 ment of 43 CFR 2567.- 


in Alaska must be--in= hae 


- contiguous body is ‘main- 
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_ ADDITIONAL KOMESTEADS—Con. 


tained by the fact that 
the land in the additional _ 


entry must be contiguous 
to the original homestead _ 


ADMINISTRATIVE PROCEDURE 


(See also Appeals, Contests- and 

‘Protests, Rules of Practice) 
ADMINISTRATIVE LAW JUDGES — 
_i. While a mining contest is 


. within the jurisdiction of. 


an Administrative Law 


~ Judge, he may reopen 
' the hearing for the pro- 


duction of further evi- 


ae before he ae 
his decision... 


‘ADMINISTRATIVE PROCEDURE ACT 
1; The ultimate findings and 


- decision of the Adminis- 
trative Law Judge 
adopted by the Commis- 


~ gioner of Indian. Affairs 
~ will not be set aside upon 


administrative review 
where they are supported 
by substantial evidence__ 


2: The ultimate findings, con- 


clusions and order of the 


Administrative Law 


Judge will not be set 
aside upon, administra-~ 
tive review where they 


are supported by sub- 
-. stantial evidence._.._~_- 
cattle trespass decision ~ 


rendered by an Adminis- 


trative Law Judge maybe 


set aside and remanded 


- where the decision does 


not include a statement of 


findings and conclusions, : 
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184 


352 


and the reasons or basis 


cretion as required for 


initial. decisions under 5 
U.S.C. § 557 (1970) and 
43 CFR 4.475-----1---- 


ADMINISTRATIVE REVIEW 
1. The. ultimate findings: and 


- decision of the Adminis- 


_ therefor, on all material 
issues of‘fact, law or dis- 
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_ favorable 


trative Law Judge adopted 
by the Commissioner of 
Indian Affairs will not 


be set aside upon admin-_ 


istrative review. where they 
are. supported by sub- 
stantial evidence__--___~- 


‘2. The ultimate findings, con- | 
clusions and order of the - 


Administrative Law 


_ Judge. will not be set 


aside upon administrative 


' review where they are 


supported by substantial 
6videntGs 3.22255 aes 


BURDEN OF PROOF | 
1. When the Government: con- 


tests ‘a mining claim: and: 


establishes. a prima facie 


cast. that contestee has 


- not made a discovery of a 
~ locatable mineral deposit, 
' the burden devolves on | 
. contestee to establish by | 
- @ preponderance of the 
’ evidence. that: the claim 
has been validated by the - 


discovery of a locatable 


mineral deposit__--.-_-. 4 
2. A bog iron ore..deposit. does. 
“not meet: the prudent 


man-marketability test 


- where the evidence shows 


that contestee could only 


develop: the iron deposit — 


for sale for metallurgical 


. uses after further expiora- 


tion to establish a higher 


- grade or greater tonnage 


of ore, or upon: future 
developments 
in the iron ore market. oo 


DECISIONS. 


1. A cattle- trespass decision 
- rendered by an Adminis- 


trative Law Judge miay be 
set: aside and remanded 


' where the decision does 
' notinclude a statement of 


findings and conclusions, 


ADMINISTRATIVE PROCEDURE— : 


Continued 


ADMINISTRATIVE REVIEW—Con. ‘Page. 


184 


OZ 


A414 


414 
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ADMIN ISTRATIVE PROCEDURE— : 


ADMINISTRATIVE PROCEDURE— 
Continued . 


Continued 
' HEARINGS—Contiaued = Page. 


2. Where 


‘DECISIONS—Continued Page 


and the reasons or basis 


therefor, on all material 
issues of fact, law or dis- 


. eretion:.as:. required for . 


initial: decisions:under 5 


U.S.C. § 557 (1970) and 
43 CFR 4.475___.---_-- 
&@ grazing district 
cattle trepass complaint 
refers to previous tres- 


BAT 


passes by the base prop- 


erty owner, he is served 
with the complaint, and 


the record indicates he © 


- intervened at the hearing 


thereon but the decision 


issued makes no:mention . 


‘thereof, the decision ap- 
pealed from may be set 
aside and remanded for 
clarification ~~ - - Sere 


HEARINGS 
1. Where a contestee in a mining 


contest + preponderates 
sufficiently to overcome 
_ the Government’s prima 

facie case on an issue 


547 


raised by the, evidence in . 


a mining contest and 
there is no evidence on 
on other essential dis- 
puted issues, the contest 
‘should be dismissed un- 
less a patent application 
is being contested, in 


which case a further hear- 


‘ing must be ordered to 
resolve other’ essential 
issues to determine 
whether the application 


| may be allowed___.----- 
2. A motion for remand of a 


mining claim contest for 
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further hearmg on the .— 


grounds of prejudicial 
‘surprise, based upon Gov- 
ernment counsel’s failure 
to supplement interroga- 


tory answers listing wit-  - 


messes .and exhibits .as 


ordered in lieu - .of pre- 
hearing conference, will be 


denied where ee en 


counsel. ignored repeated 
Offers. — of 


‘continuance 
made at. various stages of 


the hearing__-_-__- aoe 
INITIAL DECISION : 
1. The ultimate findings.and de- 


cision of the Administra- 


tive Law Judge adopted 


by the Commissioner of 
Indian Affairs will not be 


‘set aside upon adminis- 


trative review where they 


are supported by sub-_ 
. stantial’evidence____._-- 
oe: The. ultimate findings, con- 


clusions and order of the 
Administrative Law 
Judge will not ‘be set 
aside upon administra- 
tive review where they 


are supported by sub- 
_ stantial evidence__..--- 
- SUBSTANTIAL EVIDENCE . 
1. ‘The ultimate findings and de- 
~ cision of the. Administra- 
tive Law Judge adopted 


by the Commissioner of 
Indian Affairs will not be 


414 


(184 


352. 


set aside upon adminis-_- 


trative review where they 
are supported by sub- 


- stantial evidence____.-- 
2. The ultimate findings, con- 


clusions and order of the 


Administrative Law. 


Judge will not be. set 
aside upon administra- 
tive review where they 
are supported by sub- 
_ stantial evidence_._---- 


HOMESTEADS. 
1. The land in an additional 


homestead. entry appli- 


eation under the Act of. 
Apr. 28, 1904, as amended, . 


184 — 
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HOMESTEADS—C ontinued aes "Page 
43 U.S.C. § 213 dor; " 


“must be contiguous to the 4. The Secretary. is -not limited: 


~-applicant’s original home- 
stead. Neither that Act 


nor ‘regulations issued . 


“thereunder require that 
‘tracts of land in: such an 


. additional. entry.‘ appli- 


cation be contiguous, to -- 


-' to-. reservation of ease- 
- ménts in conveyances un- — 


der ANCSA which cross 


- the patented lands from 
‘one boundary to another. 
The easements may be for 

uses: within the patented’ . 


325: 


-each other. The require- _ WANS See's a es eee oe 
ment of 43 CFR 2567.1(c) _ LAND GRANTS AND SELECTIONS 
: that land.in a homestead Generally - = . 
entry . application in 1. Published notice of a proposed 
Alaska must be in a con- . State selection in accord- 
. tiguous body is .-main- _.ance with regulatory re- 
. tained by the.. fact. that , dequate - 
. the land in the additional quirements eee 
notice to all persons 
entry must be contiguous. claiming the lan ds a ais. 
to the original. home- » : : ainsi Suis. 17. 
AAC eee eee “Ee 2. Sec. 6(b) of the Alaska 
ee NATIVE BARA : Statehood Act providing 
1. Prior to the conveyarice ‘of for recognition of valid . 
“any land’ pursuant to the existing claims does not 
_ Alaska Native Claims _ apply to an oil and gas: 
Settlement Act (43 © lease offer filed pursuant 
~=U:S.C. § 1601 ° (1970)) to the Mineral Leasing 
(ANCSA) the Secretary’: Act of 1920. While an 
must make a determina- . oil and gas lease Gfferor 
tion of which public ease- may have a right to a 
ments are necessary and lease where the Depart~_ 
the Secretary must re- ment ‘has exercised its 
serve those easements in | discretion to issue a lease, 
the conveyance_..----... 325. and the offeror is entitled 
2. ‘The Secretary has. authority to a ‘statutory priority 
to reserve. public :ease- * right: over other. offerors, 
- ments in conveyances un= his application does not 
der ANCSA (48 U.S.C, | rise to the level of a 
-§ 1601 (1970)) other than “claim” or “Tight’’ within 
those easements identi- the savings clause of the 
fied and recommended by Alaska Statehood Act 
the Joint Federal State _where.there has been'no ~ 
Land Use sa annne ‘such determination, ‘to ; 
Commission... Soeuites Wor «; | CO Ne a iy 2m 
3. The authority of the Secre- | 3. The Department of the 
tary to reserve easements | Interior. has neither. ju- 
in conveyances under 
ANCSA is not limited to _ "rsdietion eer On ae 
those public: easements | thority to issue. oil and 
- specifically listed in sec. _ gas leases for lands pat- 
17(b) (1), 85 Stat. 708-0f _. ented to: the State . of 
‘that Acti. ee eee 325 Alaska_-222-2-- -ua-aie- 175 
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hood Act does not require 


- ALASKA—Continued | 

-LAND GRANTS AND SELEC-. °°: -LAND GRANTS .- AND: . SELEC + os 
TIONS—Continued TIONS—Continued ois te ee 

| Applications ae ‘Page Validity—Continued | Page 

~. 1. Regulation 43 CFR 9607. 3(b) -.that.patents issued tothe — 

| (2) requires that con- ‘State: include | a. proviso 
flicting oil and gas lease that the conveyed lands 
offers filed: pursuant to’ _ are vacant, . unappropri- 

-the Mineral Leasing Act ated, and unreserved, and 
of 1920, except for pref- do not affect any valid - 
erence-right applications, . existing claim, location or 
whether filed - prior :to, _ entry under the laws of 
simultaneously. with, . or the United. States. The 
after the filing of -an . Department assures com- 
Alaska State - selection, pliance with. this provi- 

must be rejected - when _ sion by excluding from 

--and-if the selection: is _ Selection: all lands: noted 

-tentatively approved. _ on its records, as being 

_. The preference: right ‘re- appropriated and re- 
referred to in the regula- served, or subject to valid 
tion does not apply to:-an existing interests, and.by 
oil and gas-lease offeror requiring. that , adequate » 
who receives a priority notice be given to -all 
right as the first qualified _ other persons claiming an 
applicant in the event the interest in the selected 

_ .Department. eis to land. The Deparime am 
issue a lease... --.-+2-. 175 can. then receive objec- 

7 tions to the issuance of a_ 

Mineral Lands patent and can render a 

1. Sec. 6G) of the Alaska State- determination as to the 
hood Act provides that : availability of the se- : 
grants of, mineral lands to lected lands-_-...______ 174 
the State are made upon 2. Sec. 6(i) of the Alaska State~ 
the condition that all . ~ hood Act provides that — 
subsequent State convey- - grants of mineral lands to 
ances of the mineral-lands _ the State are made upon 

shall be. subject to and . _ the condition. that, all sub- 

contain ‘a reservation’ to ‘sequent State convey-. 

_ the State of all the ances of the mineral lands 
minerals in the lands so shall be subject to and 
conveyed. The Act does contain a reservation to 

_ not require that federal _ the State of. all the min- 

| patents to. the. State _ erals in the lands so ‘con- | 
include a proviso to. the veyed. The Act does not 

- above:effect, rather, it is require that - federal — 

| SupSeducne Supue/COnVey= patents to the State in- 
ances waleh must ela | eludes si proviso eae: 

es PENSE ANION OE en ag above effect, rather, it is 

—erals— ~~. +. 2. + 22-2 174 subsequent State con- 

Validity | | veyances which must con-. 

Ay Sec. 6(b) of the Alaska Stats. a tain a reservation. for 
inertia: 3, 2c a ose 174 
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1. Sec. 6(b) of the Alaska State- 
hood Act providing: for - 


recognition of valid ex- 


isting claims does not . 
apply to an oil and gas. 


lease offer filed pursuant 


to the Mineral Leasing _ 


Act of 1920. While an oil 


and gas lease offeror may | 
have a right to a lease | 


where the Department 


has exercised its discre- _ 


tion to issue a lease, and 
the offeror is entitled to a 
statutory priority right 


over other offerors, his. 
application does not rise 
to the level of a “claim” 


or “Tight”? within the 
savings clause of the 


_ Alaska Statehood Act. 


where there has been no 
such determination to 


STATEHOOD ACT 


1. Sec. 6(b) of the Alaska State- 
hood Act does not require 


that patents issued to the 


State include a proviso 


that the conveyed lands 


are vacant, unappropri- . 


ated, and unreserved, and 


174 


do not affect any valid 


existing claim, location or | 


entry under the laws of 
the United States. The 


_ Department assures com- 
_ pliance with this provi- | 


sion by excluding from 
selection all lands noted 
on its records as being 
appropriated and - re- 
served, or subject to valid 
existing interests, and by 


requiring that adequate 
notice be given to all 
other. persons . claiming - 


an interest in the selected 


land. The Department. 
can then receive ‘objec- 


INDEX-DIGHST 
ALASKA—Continued ALASKA—Continued 
' OIL AND GAS LEASES | Page STATEHOOD ACT—Continued | 


tions to the issuance of 


a patent and can render | 
a determination-~as_ to 


the availability. of the 


af «selected. lands... 2-2 -. 
2, ‘See. 6 (i) of the Alaska State- 


hood Act provides that 
grants of mineral lands 


to: the State are made 


upon: the condition that 
all subsequent State con- 
veyances of the mineral 
lands shall. be subject 
to and contain .a reserva- 


tion to the State of all 
' the minerals in the lands 
so conveyed: The Act does 


not require that federal 


«patents: to: the’State in- — 


clude a proviso to. the 


above effect, rather, it 


is subsequent State con- 
veyances which must con- 
tain & reservation for 
MUNGTAIS 8 oe oe 


3. Sec. 6(by of the Alaska. State- 
hood Act providing. for 


recognition of valid exist- 


ing claims does not apply 
to an oil and gas lease 


offer filed pursuant’ to 


the Mineral Leasing Act 


of. 1920. While an oil 


and gas lease offeror 
may have a right to. 
.a lease where the Depart- 


ment has exercised its 


discretion to issue a lease, . 


and the offeror is entitled 
to. a statutory priority 


Tight over other offerors, 
his. application does not 
rise to the level of a | 


“‘claim’’ or “right’’ within 
the savings clause of the 
Alaska, 
where there has been no 
such determination to 


Statehood Act ; 


Page | 


(174 


174 
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(ALASKA NATIVE CLAIMS SETTLE 
MENT ACT 


EASEMENTS —_ Page 


APPEALS—Continued = ; ‘Page 


are due to the Govern-: 
_ ment, and simultaneously 
, files a request for suspen-_ 


i Prior to the conveyance of - 


any land. pursuant to the 
‘Alaska Native Claims 


. Settlement Act (43 U.S.C. 


- $1601 (1970)). (ANCSA) 
the Secretary must make 


‘a determination of which - 


public easements are nec- 
essary and the Secretary 
must reserve those ease- 


325 


~ further 


sion. of the ruling, which — 


is: granted by the Geo- 
logical. Survey ‘“‘until 


tinues to accrue during 
the period of the suspen- 


sion. This conclusion is 
-- premised on:the doctrine. .- 
' that interest is compen- 


notice,’? pre-' 
Judgment interest con-. 


ments in the conveyance. : 
_ 2. The Secretary has authority sation for'delay in pay- 
. to reserve public ease- : ee eta ape --_ 316° 
ments in. conveyances APPLICATIONS AND ENTRIES 
- under ANCSA (43 U.S.C. PRIORITY = 
~ § 1601 (1970)), other than i Regulation 48 CFR 2627.3 
_ those: easements identi- — (b) (2) requires that con- . | 
_ fied and recommended by flicting oil and gas.lease 
- the Joint Federal State — _ offers filed pursuant to 
~ Land Use Planning ' the Mineral Leasing Act 
- Commission..--...----- 325 ' of 1920, except for pref- 
3. The authority. of the Secre- ~ erence-right applications, 
tary to reserve easements ‘ whether filed prior. 
in conveyances under to, simultaneously with, 
ANCSA is not limited to or after the filing of an 
_ those public. easements Alaska State selection, 
specifically listed in sec. must be rejected) when 
- 170b)), 85 Stat. 708 . and if the selection is ten- 
of that Act-..22.. 2. 325 ' tatively approved. The. 
‘4, The Secretary is not limited preference right referred 
to reservation of ease- to in the regulation does 
ments in conveyances not apply to an oil and 
under ANCSA which gas lease offeror who re- 
cross the patented lands’ ceives a priority right as_ 
- from one boundary to an- the first qualified appli- 
_ other. The easements may cant in the event the | 
' be for uses within. the . Department decides to 
patented lands legate D2 325 issue a lease__-_-.------ «175 


BUREAU OF LAND MANAGEMENT 


(See also Contracts, Federal Coal ~ 1. There is no authority for a. 
_ Mine Health and Safety Act. e ee State Director, Bureau _ 

_ of 1969, Grazing Permits and *. +. of Land Management, to - 

Licenses,. Indian Probate, In-_ make a determination of. 
dian Tribes, Rules of Practice) a known geothermal re- — 

1, Where an oil and gas lessee sources. area. Instead, 


APPEALS 


appeals from a decision of 
an Oil and Gas Super- 
visor’s determination 
that additional royalties 


that authority has been 


delegated by the Secre- 


~ tary of the Interior to the — 
Director, Geological Sur- 
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| INDEX-DIGEST 


BUREAU OF LAND -MANAGE- falc 
MENT—Conti nued. 


vey. KGRA determina- 
tions must be based upon. 
the evidentiary factors 
stated in sec. 2(e) of the 
Geothermal Steam Act of 


CONTESTS AND PROTESTS 


(See also Rules of Practice.) 
GENERALLY | . 
1. While a. mining “ voutest is 


within the jurisdiction of 


. an Administrative Law 


Judge, he may reopen the 
hearing for the produc- 


tion of further evidence 


- before he makes his de- 


“GISION = Se ee 


2. The ultimate burden of proof 


to show a discovery of a. 
valuable mineral deposit 


is always upon-the. min- 
_ing claimant. However, if 


the Government in a 
mining contest fails to 
present a prima facie 


case and the contestees 


move to dismiss the case 
and rest, the contest com- 
plaint must be dismissed 
because there would be 
no evidentiary basis for 
an order of invalidity---- 


3. Where a contestee i in & mining 


contest preponderates sif- 
- ficiently to overcome the 
' Government’s 
- facie case on an issue 
raised by the evidence in 


prima 


a mining contest and 


_-there’ is no evidence on 
.. other essential disputed | 


issues, the contest should 
be dismissed unless a 


patent application is be- 


ing .contested, in which 
case a further: hearing 


. must be ordered to re- 
. solve other essential is- 


sues.to determine whether 


: the application may be 
| allowed __.- aoe aaa 


Page 
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68 


68 


- work 


. time the | 
’ agreed to and executed a 


- paid, © the © 


CONTRACTS | 
(See also Rules of Practice.) 


CONSTRUCTION AND OPERATION.’ 
Actions of Parties _ 
il. Where the practice of a 


construction contractor 


was to separate claims 


for an equitable adjust- 


. ment for increased costs 


due to.a change from its 


change and the evidence 
established that the con- 


. tractor’s delay claim re- 


sulting from a. change 


_ was pending before the 


contracting officer at the 
contractor 


modification settling the 
equitable adjustment for 


direct costs” attributable * 


to the change, the Gov- 


.. ernment’s contention that 
. the delay 
barred by accord and 
satisfaction was rejected 


claim was 


since it is well settled 


to ° perform certain 


changed work for a lump’ 


Page 


- claims for delays’ to the — 
caused by the > 


- that an agreement does — 
~ not operate as an accord 
as to matters not contem- | 

. _ plated by the agreement - 
2. Where the contractor’s offer 


199 


sum was accepted and .. 


the agreement and the 


price was incorporated 
into a modification which © 
the contractor executed 
_. without reservation or 

exception and the lump —— 


sum was subsequently 


subsequent claim for de- 


lays to the work attrib- 
~ utable to the change was 
barred by accord and 
satisfaction._.-_.------ 


contractor’s — 
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CONSTRUCTION AND . c 
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CONTRACTS—Continued 
CONSTRUCTION AND 
OPERATION—Continued — 


Page Changes and Extras—Con. 


B: The Government failed to-— 


sustain its burden of 
proving entitlement to a 


reduction of the contract 


7 _price as an equitable ad- 


justment for quantities © 


| the contractor’s delay in 


can be pointed to as the 
- identifiable event uporr 


which the claim is 
grounded and from which 


presenting the claim can 


be measured, particularly 


Allowable Costs Page 
1. Claims of constructive change of. asphalt concrete for 
under a. cost-plus-fixed- _ road repair in excess of 
fee contract first pre- the Government esti- 
sented in the notice of mate. The evidence 
appeal are outside the _ showed that neither party. 
-.. jurisdiction of the Board relied on the. estimate, — 
and are remanded to the:- that the Government left 
contracting officerfor the - _ the: selectiori ‘anid’ manner — 
issuance of new or supple- of using equipment to 
mental finditips220..2235 B27 the contractor and that 
Ch anges and Extras i. the Government issued. a 
. ji change order when it 
ad. Where a contract for the observed the contractor’s 
construction of a bridge - more efficient operation. 
substructure contained a ee ee 
provision requiring that the change order was the 
employees erecting bridges same worle deseribed | in 
S00: SUE UCLUT ES” Oe: (Pre- the contract and_ the 
tee pee ork — reduction in unit cost of. 
where the use of:.safet: : Bie peas 
belts and lifeli es y performance was not the 
ee ae 7. Euan result of the change order © 
conventiona type _ of but was the result of the — 
Seale a need contractor’s efficiency.-. 343 
nee ng. “SBE: -evEreUCE - 4, Under a construction contract 
failed to demonstrate that: ie : , 
for a beach nourishment 
. the use of safety belts ath PIC nie: Halteraa 
and lifelines or other pe oa sorie 
ie ; , involving a contractor’s 
conventional type of pro- Mea foe equitable .ad- 
tection was practical for Ae een th 
i pee Justment based upon the 
ee Government directing the 
_ the. Board denies the ob Oe 
Nee pee, rade, beach fill to be placed in 
constactor'a claim ‘tor “a a manner differing froin 
Snags based si the fact the typical cross section 
that it- was required to 
shown on. the contract 
ae safety elas ahead drawing, the Board finds 
hae from possible agi tat thee s0cday notice 
aL | ike | _ provision of the Changes 
2, A rise in the cost of materials ~ elause- should ‘not pre- 
_ after a fixed price eons clude consideration of the 
. struction contract is exe~ claim on the merits where 
cuted is not a change there is no one action of 
within the changes clause o* tie. (Goveminent. achich 
of the contract_...-..-. 288 
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OPERATION—Continued OPERATION—Continued | 


Changes and Extras—Con. 


where the evidence of 


: record indicates that the 


Government’s actions 


— contributed to and may 
_ even have been the prin-— 

cipal cause of the delay . 
‘in giving notice of the | 


cl C256 0 1 See a 


5. A special provision authoriz- 


: 6. In. a case involving the ques- — 
- tion of the importance to. 


- conditions 


ing the contracting officer 


to adjust or revise the 
limits of the work during | 
performance to reflect the 
- encountered — 
- and thereby provide for 


maximum use of material 


_ available with the funds 
allotted .is found +0 vest 


the contracting — officer 
with no plenary author- 
ity to direct the place- 


“ment of the beach fill 
where the authorization - 


to adjust or revise the 
limits of. the work is cir- 
eumscribed by the use of 
the word “approximate.’’. 


be ascribed to the typical 


cross section shown on the © 
contract drawings, the 
Board finds 


ds that the 
drawings cuntained posi- 


tive representations - on 
which the contractor was | 
entitled to rely and did. 
rely in submitting its bid, 


noting, in connection 
therewith, that the inter- 
pretation advanced by 


_ the Government with 
respect to certain provi-. 


sions on the drawings, in 


the contract and in a 


a change order would 
render inoperative or 


- superfluous other require- 
-ments clearly imposed by 


Page 


459 


460. 


Changes and Extras—Con. 


the drawings or contract 


terms. Previously the 


Board had found that — 
_ the contractor’s site visit 
was adequate and in any 
_ event could not have re- 


vealed conditions created 
by storms which took 


Page 


place several months after 


the scheduled site visit 


concluded___. _. ~~ —. Toe 
7. An estimated quantities pro- 
vision under which the: 


Government was  au- 


thorized to obtain addi- © 
tional quantities of beach 


fill. at the unit price 


‘specified in the contract 
so long as the additional. 


quantities did not exceed 
25 percent of the original 


. total contract. price is 
found not to preclude an — 


adjustment under the 
Changes clause for clearly 
unforeseeable costs to the 
extent the. contractor 
shows (i) the basis upon 
which. its bid was calcu- 


lated and (ii) the causal 
‘connection between the 
- increased costs and the 


inability or the failure of 
the. Government to ad- 
here to the typical. cross 
section shown on _ the 
contract drawings in 
directing the placement 
of the fill. -. 2... 22. 


8, Claims of constructive change 


under a cost-plus-fixed- 


fee contract first pre- 


sented in the notice of 
appeal are outside the 
jurisdiction of the Board 


~ and are remanded tothe 


contracting officer for the 
issuance of new or supple- 
mental findings... ..... -- 


460 


460: 
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CONTRACTS—Continued | 


- CONSTRUCTION. AND 


' OPERATION-—Continued 


Changes and Extras—Con, cs 


3. A claim for acceleration under 


a contract for the: con- 
_ struction of footings for 


a. transmission line is 


- denied where one of ap- 
pellant’s principal con- 
tentions was.that in a 
telephone’ conversation 
following record snow in 
‘late September the pro- 


ject engineer had directed _ 


that men and equipment 
be added to the job in 
order to finish the work 
_ by the contract comple- 
tion date of Nov. 1, but 
in. correspondence con- 
ducted with the Govern- 
ment for almost. 6 months 
after such telephone. con- 
‘versation the contractor 
failed to refer to the 
‘directions 
received from the proj- 
ect engineer and even 


INDEX-DIGEST 


CONTRACTS—Continued — 
CONSTRUCTION AND 


_ OPERATION—Continued 
Conflicting Clauses—Con, 


Page 


- purportedly ~ 


failed to reference the 


particular telephone con- 
versation. Actions taken 
by the 
principal inspector were 
also found not. to con- 
stitute acceleration or- 
ders when the evidence 
- clearly showed that both 
parties viewed the in- 
- spector’s action as involv- 
ing suggestions rather 
than directions and that 
- whether the suggestions 


were accepted by the 


contractor’s job superin- 


tendent depended upon. 


the exercise of his busi- 
ness judgment......_... 


| Conflicting Clauses 
_1. In a case involving the ques- 


tion of the importance to 
‘be ascribed to the typical 
cross section. shown on 


Government’s 


646. 


the contract’ drawings, — 


adequate and 


the Board finds that the 


_ drawings contained posi- 


tive representations on 


which the contractor was 
entitled to rely and did_ 
rely in submitting its bid, 
connection — 


noting, in 
therewith, that the inter- 
pretation advanced by 


_ the Government with re- 
spect to certain provi- 
sions on the drawings, in 
‘the contract and in a_ 

. change order would rend- 

‘er inoperative or super- 


fluous other requirements 
clearly imposed by the 
drawings or contract 
terms. Previously the 


‘Board had found that the 


contractor’s site visit was 


event .could not have 
revealed conditions creat- 
ed by storms which took 
place several months after 
the scheduled site visit 
concluded_..-._-- 2 Le 


Board sustains the 
contractor’s claim that it 
be paid for gravel repre- 
senting the area of the. 


pipe within the pay lines, — 
~ holding that in the partic- 
ular circumstances the 
contractor’s 


_interpreta- 
tion that the pay line 
quantity was merely 


nominal or hypothetical — 
was reasonable and re- 
. jecting the Government’s 


contention that the dif- 


ference between the esti- 
mated quantity and the 
pay quantity under ap- 
pellant’s | 
should have prompted 


interpretation 


appellant to inquire of the 
contracting officer..-_.- | 


in any 


683° 


‘Page 


Construction Against Drafter | 
1. The 


684, 
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CONTRACTS—Continued 
CONSTRUCTION AND 


OPERATION—Oontinued _ a ae 


Contracting Officer Page 


1A special provision authoriz- 7 


ing the contracting officer 


to adjust or revise the 
limits of the work during 


performance to reflect 
the conditions encoun- 


tered and thereby provide 


for maximum use of ma- 
terial available with the 
funds allotted is found to 


vest the contracting offi- 


cer with no plenary au- 
thority to direct the 
placement of the beach 
fill where the authoriza- 


tion to adjust or revise 


the limits of the work is 
circumscribed by the use 
of the word ‘‘approxi- 


Drawings and Specifications 


1. Where a’ contract for the 


provision. requiring ‘that 
employees: erecting 


bridges and - structures. 


be protected by safety 


| nets. where the use of 


safety belts and lifelines 


strate that the use of 
safety belts and lifelines 
or other conventional 
type of protection was 
practical for workers on 


concrete piers, the Board — 
denies the. contractor’s, 
claim for a change based 


on the fact that it was 


required to use safety 


nets to protect workmen 


‘from possible falls_—__- i 


2. The Board sustains the con- 


tractor’s claim that it be 
paid for. gravel represent- 


460 


_ construction ’.of: a bridge - 
‘substructure contained :a 


or. other conventional 
' type of protection was 
‘impractical and the evi- 
_ dence failed to demon- 


199 


CONTRACTS—Continued 


CONSTRUCTION AND | 
OPERATION—Continued ~ 


Drawings and Speci fica- 
| tions—Continued 


ing the area of the pipe. 


within the pay _ lines, 
holding that in the partic- 
ular circumstances the 


contractor’s interpre- 


tation that the pay line 


- quantity was merely nom-. 
inal or hypothetical was 


reasonable and rejecting 


the Government’s conten- 


tion. that the difference 
between _ the estimated 
quantity and the pay 


quantity under appel- 
lant’s interpretation 


should have prompted ap- 
pellant to inquire of the 
contracting officer______ 


3. Under a construction contract 


for a beach nourishment 
project at Cape Hatteras 
involving a contractor’s 


claim for equitable ad- 
_ justment based upon the 


Government, directing the 
beach’ fill to be placed 
in a manner differing from. 
the typical cross section 
shown on. the contract. 


drawmg, the Board finds. 


that the 20-day notice 
provision of the Changes. 
clause should not pre-. 
clude consideration of the. 
claim on the merits where 


there is no one action of | 


the Government which 
can be pointed. to as the: 


_ identifiable event upon 
which “the 
grounded and from which 
the contractor’s delay in. 


presenting the claim can 
be measured, particularly 
where the evidence of 


record indicates that the . 


Government's actions. 
contributed to and may 


. claim «is. 


33D | 
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CONTRACTS—Continued 
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OPERATION—Continued 


be paid for gravel repre- 
senting the area of the 
pipe within the pay lines, 
holding that.in the partic- 
-ular circumstances the 
contractor’s interpreta- 
tion that the pay line 


. estimated quantities pro- | 


vision. under which the 


Government was author- 


- ized to obtain additional 


quantities of ‘beach fill 


~ at the unit price specified 


in the contract so long as 


Drawings and Specifica- _ _ Duty-to Inguire—Con. . Page 
tions—Continued - Page quantity -was:merely no- 
even have. been the prin- minal or. hypothetical was 

cipal cause of the delay _ Teasonable and rejecting 
in giving notice of the the ‘Government’s con-. 
claim_____.._.... 2. 459 tention that the difference » 
4. In a case vole the ques- | | between the estimated 
tion of the importance quantity and the . pay 
to be ascribed to the quantity under appel- 
typical cross section. lant’s interpretation 
~. shown on the contract should. have prompted 
drawings, the Board finds appellant to inquire .of 
that the drawings con- the contracting officer... 335 
tained positive represen- Estimated Quantities 
tations on which the 1, The Government failed to 
_ contractor was entitled to | sustain ‘its - burden” of ” 
_, rely and ce rely" in proving entitlement to a 
submitting its bid, noting, reduction of the contract 
in connection therewith, | price as an equitable a 
that the interpretation , _ justment for quantities ‘of 
advanced by the Govern- asphalt concrete for road 
ment with respect to repair in excess of the 
_ certain provisions on the Government - estimate. 

_» drawings, in the contract — _ The evidence showed that 
and in a change order neither party relied on-: 
would render inoperative the estimate, that. the 

_ or superiluous other re- ‘Government left the se- 

quirements clearly im- lestion and mane or 
posed by the drawings or -using equipment to the 
contract terms. Pre-— contractor and: that the — 
viously the Board had . Government issued: a 
found that the comtrac- change order’ when. At. 
tor’s site visit ‘was ade- observed the contractor’s: 
quate and in any event more efficient operation. 
could not have revealed The work described in > 
conditions created by the change order was the - 
‘storms which took place — same:-work described in 
several months after the the “Contiach: aad: ale 
scheduled site visit con- reduction in unit cost of 
i cluded. —————-—--— 22-2 460 . performance was not the 
Duty to Inquire - . . result of the change order 
i. The Board sustains the con- but was the result of the 
tractor’s claim that it-. ' . contractor’s efficiency. _ 343 
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- CONTRACTS—Continued 
CONSTRUCTION AND 
 OPERATION—Continued 


typical 
shown on the contract . 
drawings in directing the 

placement of the fill___.- 
General Rules of Construction, 


Estimated Quantities—Con. 


the additional quantities 


' did not exceed 25 percent 
of the original total con- 


tract price is found not 


Page 


to preclude an adjustment | 


- under the Changes clause 
for clearly. ‘unforeseeable 
- costs to the extent the 


contractor shows. (i) the 


basis upon which its bid - 


was calculated and. (ii) 
the causal connection be- 


tween the increased costs’ 
and the inability or the 


failure of the Govern- 


ment to adhere to the © 


cross section 


“1, A federal contract is gov- 


in goods, not to construc- 
tion contracts_..-_.-__- 


soe ca a case involving the ques- 


. noting, in 
- therewith, that the inter-. 
pretation advanced by 
_ the Government with re- 
certain pro-— 
visions on the drawings, — 
in the contract and in-a 


“spect to 


tion. of the importance to 


. _ be ascribed to the typical 
cross section shown on the 


contract drawings, the 
Board finds. that the 


drawings contained posi- 


tive representations on 
which the contractor was 


-erned by federal contract 

law, rather than the law — 
-of the state in which the 
contract is executed_.___. 
_ 2. Article 2 of the Uniform 
~ Commercial Code is ap- 
‘plicable to transactions 


238 — 


238 


entitled to rely and did 


rely in submitting its bid, 
connection 


- CONTRACTS—Continued 


CONSTRUCTION AND © 
OPERATION—Continued 


General Rules of Construc- . 
 Pege 


 tion—Continued — 


change order would ren- 


der inoperative or super- 


- fluous other requirements 


terms. 


clearly imposed by the 
contract. 


drawings or 
Previously the 
Board had found that the 


~ contractor’s site visit was 


adequate and 


- event could not have re- 
' vealed conditions created 
by storms’ which took 


_* place 


several months 
after the scheduled: site 
visit concluded_._.._-__-_ 


appeal ‘before the Board. 


on remand from the 
Court of Claims with in- 
structions to admit evi- 
dence, previously 
cluded under the parol 
evidence rule, for the 


purpose of showing a 


pre-award agreement or 
an express or 


- concession as to the rate 


of use of helicopter serv-_ 
ices, is denied where the | 


- record, augmented as the 


not change its method of _ 


$ - guaranteed 


‘Court directed, shows 
that the Government did 


contracting at appellant’s 
request but rejected the 
proposal: to include a 
minimum 


daily rate of use and 


where an internal memo- 
randum from appellant’s 


‘president shows that he 


. understood at the time 


of award that the con- 
tract could be flown at 
the rate of 5 hours per 
day rather than the rate 
of 7 hours per day alleged 
later when the contract 


_ proved.unprofitable._.-. 


in any ~ 


ex- 


implied 


460 
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CONTRACTS—Continued. CONTRACTS—Continued 


by accord - and» satis- 
CON = 2c a5 cenoeu see 


3. A contractor’s acceptance of 


a. change order’ is found 
to be no bar to consider- 


2. A claim under the Suspension . 
200 of ‘Work clause is denied 
: where the Board finds (i) 
that: the contracting of- 
ficer acted within his 


CONSTRUCTION AND z CONSTRUCTION AND OPERA-— 
OPERATION—Continued os . TION—Continued 
Modification of Contracts - ; _, Modification of Contracts— 
‘Generally Face 2 sieaenaar _ 
1. Where the practice of a con- woe oe sels | nage 
_ struction contractor was _ ation of a clain under the | 
. to separate claims for an _ Changes clause where the 
- equitable adjustment for . evidence shows that the 
‘increased costs due to a claim involved had nei- 
change from its. claims ther are Rer been. dis- 
for delays to the work cussed prior to the ‘time 
- caused by the change and the change order in ques- | | 
the evidence established tion was executed_-...-. 459 
that the contractor’s de- Notices. : | 
lay claim resulting from _1. Under a construction con- 
a change was pending _ tract for a beach nourish- 
before . the contracting ment project at Cape 
officer at the time the. _ Hatteras. involving a con- 
contractor agreed to and tractor’s. claim for equi- 
executed a. modification table adjustment based 
settling the equitable ad- “upon the Government 
justment for direct costs directing the beach fill to’ 
attributable to the . be placed in a manner dif- 
change, the Government's fering from the typical 
contention that the delay — cross section shown on 
claim was barred by ac- the contract drawing, the 
cord and satisfaction was Board ‘finds that the 20-. 
rejected since it is well _ day notice provision of 
_ settled that an agreement: the Changes clause should 
does not operate as an -not preélude considera- 
accord as to matters not tion of the claim on the 
ae We i by the | oe -tuerits where there is no 
agreement... ----------- one action of the Govern- | 
2. Where the contractor’s offer | ss ment’ which can be 
to perform certain “pointed to as the identi- 
: changed work for a lump fiable event upon which 
sum was accepted and the claim is grounded and 
the agreement and the from which the contrac- 
ia ines Riles tor’s delay in présenting 
into @ Modimcation wHich = the claim: can be- meas- 
the contractor executed ured, ‘particularly where 
without reservation or the evidence of record 
exception ete ats indicates that the Gov- 
sum was subsequently ernment’s actions. con- 
_ paid, the contractor’s sub- tributed to and may even. 
7 rae ae are have been the principal 
to the work atiripubable cause of the delay in 
_to the change was barred giving notice of. the claim. 4 
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CONTRACTS—Continued cs 
CONSTRUCTION AND - 


‘contract. work-for the 5 
_ working days covered by 
-. the stop .order did. not | 


for an 
. period of time; and (iv) 


. OPERATION—C ontinued 
Notices—Continued 


discretion in issuing _ an. 
_order directing the sus- 
- pension of all work in the 
wake of a devastating 
“storm at Cape Hatteras 
“with a view to deter- 
- mining whether and, if so, 
‘how the work under a 
beach nourishment con- 
‘tract should proceed or, 
alternatively, 
_. the contract should be: 
~ . terminated. for the. con- 


venience of the Govern- 


. ment; (ii) that the con- 
'. tractor had failed to show 
that its cost would have 
_been any less if the- stop 
"work order had been 
issued. at an earlier time; 
(iii) - that suspending the 


~ 


involve delaying the work 
_. unreasonable 


that showing the contract 


work to have been sus- 
_ pended or delayed for an 


unreasonable period. of 


-. time is a prerequisite to 
recovery under the Suspen- 
sion of Work clause in all 
. eases. including those in 


which a written order to 


. suspend work. has been 
given as contemplated by 
paragraph . (a) 


clause_ + -.-<- ae 


DISPUTES AND REMEDIES 


Appeals _ 
1, Where a contractor has filed — 


an appeal and has failed 
to file a complaint when 


often requested to do so - 


over a two-year period, 
the appeal is dismissed 


for want of prosecution-- 


whether. 


of the 


Page — 


460 


AQT 


CONTRACTS—Continued - 
DISPUTES AND REMEDIES—Con. 
Burden of Proof 


_1. Where a contract for the con- | 
struction of a bridge sub- 


Page — 


structure contained a pro- ° 


vision requiring that em- 


ployees erecting bridges — 
‘and structures. be pro- 
tected by safety -nets 
‘where the use of safety 
- belts and lifelines or other’ 


conventional type of pro- 


‘tection was impractical 
and the evidence failed 


to demonstrate that the 
use of safety belts : and 


 Jifelines or other conven- 


tional type of protection 
was practical for workers 


‘on concrete’ piers, the 


Board denies the contrac- 
tor’s claim for a change 


based on the fact that it — 


was required to use safety 
nets to protect workmen 
from possible falls______ 


2. The Government failed to sus-. 


tain its burden of proving 


entitlement to a reduction 


of the contract price as an 


equitable adjustment for 


quantities of asphalt con- 


crete for road repair in 
excess of the Government 


estimate. ' The evidence 


showed that neither party 


relied on the estimate, 


that the Government left. 


the selection and manner 


_ of using equipment to.the 
‘contractor and that the 


Government issued 4 


change order when it ob- 


served the contractor’s 


more’ efficient operation. 


The work described in 
the change order was the 


same work described in 
the contract and the re- » 


duction in. unit cost of 


performance was not the — 
result of the change order — 


199 
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, CONTRACTS—Continued : | 
DISPUTES. AND REMEDIES-—Con. 


DISPUTES AND REMEDIES—Con, tes 


Burden of Proof—Con. | Page ' Burden of Proof—Con. “Page 
but. was the result of. the principal contentions was: | 
contractor’ sefficiency... 343 __ that. in -a telephone con-_ . 

3A claim under the Suspension versation following record — 
of Work clause is denied snow in late September 
where the Board finds (i) the project engineer had 

that. the contracting ‘of- directed. that men. and 

_. ficer acted within his dis- _ equipment be added to” 
cretion in issuing an order the job in order to finish © 
directing the suspension the. work: by the contract 
of all work in the wake - completion. date of . Nov. 
of a devastating storm at 1, but in. correspondence 
Cape Hatteras with a conducted with the Gov- 
view . to determining ernment. for almost. 6 

whether, and, if so, how months after. ‘such tele- 
the work under. a beach phone conversation the 

. nourishment contract _. contractor failed to refer 

- should proceed or,. alter- - to the directions purport- — 
natively, whether the edly received: from the 
contract should be ter- project engineer and even 

_minated for the conven- failed to- reference the 

— ience of the Government; particular telephone con- _ 

_ (ii) that the contractor versation. Actions taken: _ 

_ had failed to show that its by the Government’s 
costs. would have been principal inspector were 
any less if the stop work also found not to con- — 

order had been issued at , stitute acceleration orders 
‘an earlier time; (iii) that _ when the evidence clearly 

- suspending the contract showed that both parties — 

. work for the 5 -working _ viewed the inspector’s 
day covered by the stop ~~ action as’ involving sug- 

_ order did not involve de- gestions rather than di- 
laying the work for an un- rections and that whether 

_ reasonable period of time; the suggestions were ac- 

_ and (iv) that showing the cepted by the contractor’s 

contract work to have ~ ‘job superintendent de- 
been suspended or de-. pended upon ‘the exercise 
layed for an unreasonable of his business judgment. 646 

| period of time is a prereq- Damages oR . 
uisite. to recovery under Generally 

_. the Suspension of Work 1. An Oil and Gas Supewieee of 

7 clause in all cases includ- she Geological Survey has 
ing those in which a writ- - authority to demand pre- 
ten order'to suspend work ju dgmen t in ierest based 

_ has been given as con- 
templated by. paragraph upon the failure. of an oil 
(a) of the clause... -- _ 460 and gas lessee to pay 

4. A claim for acceleration under timely royalties owed ‘to 
a. eoviract: for the: con: the Government, despite 
struction of footings for a the fact that the Super- 
transmission line is denied visor is an employee of 
where one of. appellant’s the Executive Branch. _- ~~: 816 
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CONTRACTS—Continued 


DISPUTES AND REMEDIES—Con. 
~ Damages—Continued 


Méasurement — 


1. Even where statute, regula- 


1. In a case where the Govern-_ 


tion, and the oil and gas 
lease itself do not specifi- 


cally provide for the 


payment of prejudgment 


* interest on royalties owed 


to the United States, 


- such interest may be 
imposed: by the United 
States; equity ‘principles 

_ may authorize ‘such ‘im- 


position. “A charge for 
such interest may be 
imposed despite delays in 


processing the debtor’s 


appeals, where the debtor 


' assertedly relied upon an 
earlier Departmental de- 
~ cision which, only when 


taken out of context, 
would tend -to support 


the debtor’s Pposture__-__ 
Equitable Adjustments’ 


ment (i) rejected certain 


_ conditions attached to 
_. the contractor’s. offer to 
perform at the contract 
unit price additional ex- 
_ cavation due to a directed 
_ change, 
that the contractor. was - 
entitled to an extension 
of 82 days | as. the time 
required to perform the 
" additional — 
which was accepted by — 
the contractor, (iii) rec- 


(ii) determined 


excavation 


ognized that the con- 


tractor might be entitled 


to an additional extension 


due to certain operations 

. being extended into the © 
_-inclement winter weather 
and = (iv)- 
_ ‘granted the contractor 

" a 20- day time extension 

. due to. unusually severe 
; ~ “weather, the. Board finds 
‘the contractor to be 


‘subsequently 


| Page 


ol6 


CONTRACTS—Continued | 
DISPUTES AND REMEDIES—Con. 
Equitable Adjustments— 


Continued - 


entitled to an equitable 


Page | 


adjustment for increased 


- costs of working in winter 
- weather which were the 


direct and inevitable con- 


sequence of the directed 

- change, rejecting Govern- | 
- ment contentions that the 
—contractor’s claim was 


barred by accord and 


satisfaction or that it 


represented costs — for 
working in inclement 


‘weather for which the 

~ contract made. no pro- 
VISION Ss 344 2o002- Sentai 

2. The Government’ failed to | 
sustain its burden of — 


proving entitlement to 


‘'a, reduction of the con- 
_ tract price as an equitable 
. adjustment for quantities 
of asphalt’ concrete for 


road repair in excess of 


the Government esti- 


mate. The evidence show- 


ed that neither party 
relied on the estimate, 
' that the Government left 
' the selection and manner 
of using equipment to the 
‘contractor and that the 
~ Government 
change order when it 
observed the contractor’s 


‘issued: a 


more efficient operation. 


' The work described in 
: the change order was the 


199 


same work described in- _ 


' the contract and the re- 
— duction in unit ‘cost of 
_ performance was not the 


result of the change order 


but was the result of the 


contractor’ s efficiency - - 


for a beach nourishment 


_ project at Cape Hatteras 7 
7 involving | a contractor’s 
“-claim . for’ equitable ad-- 


343 
1. Under a construction contract 


INDEX-DIGEST on!) 
CONTRACTS—Continued 
| DISPUTES AND REMEDIES—Con. 


CONTRACTS—Continued 
DISPUTES AND REMEDI ES—Con. 


5. A special provision authoriz- 


| ing the contracting offi- 
cer to adjust or revise the 
~ limits of the work during 
performance to reflect the 
- conditions encountered 
and thereby provide for 
- Maximum use, of ma- 
_ terial available-with the 


the Geological Survey has _ 
authority to demand pre-_ 


judgment interest based 


upon the failure of an oil 


~ and gas lessee to pay time-. 


ly royalties owed to the 


Government, despite the 


fact that the Supervisor 


Equitable Adjustments— Equitable Adjustments— 
Continued Page Continued . Page 
_jJustment based upon the funds allotted i is found to 
Government — directing ‘vest the contracting offi- 
the beach fill to be placed cer with no plenary. au- 
in a manner differing thority to direct the 
‘from. the typical cross placement of the beach 
-section shown’ on the fill where the authoriza- 
contract’ drawing, the tion. to adjust or revise 
- Board finds that the 20- the limits of the work is | 
pre notice provision of = circumscribed by the use 

| - Changes — clause of the word “approx- : 

- cee not preclude con- MNEs 3 teen eee 460 — 

. sideration of the claim on 6. An estimated quantities pro- 
_the merits where there is vision..under which the 
no. one action- of the - Government was author- 
Government, which can ‘ized to obtain additional , 

be pointed to as the quantities.of beach fill at’ - 

_ identifiable event upon the unit price specified in 
which the . claim is _the contract.so long as the 
grounded and from which" additional quantities did 

. the contractor’s delay in not exceed 25 percent of - 
presenting the claim can _ the original total contract 

_ be measured, particularly price is found not to pres 

where the evidence of clude an adjustment 
record indicates that ‘the - "under the Changes clause ©‘ 

_Government’s —_actions for clearly - unforeseeable 

_. contributed bean ey “costs to the extent the 

_ even have been the prin- ' contractor shows (i) the. 

cipal cause of the delay basis upon which its bid | 

in giving notice of the ,  awais' catculated and (ii) 
ess ere p eee | . the causal connection. be- 

4. A contractor’ g ‘acceptance of a tween the increased costs 

_ change order is found to and the inability or the 

_be no bar to consideration - failure of the Government 
., of a claim under the +o adhere to the typical 

_ Changes clause where the cross: section shown on 
evidente ‘Shows chat me the contract drawings in 
claim involved had 

re arisen nor heen directing the placement | 

discussed prior to. the of the fill. ---.---------- ae 
time the change order’ in Jurisdiction _ | 
question was executed--. 459 3. an Oil and Gas Supervisor of | 
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con TRACTS—Continued — 
DISPUTES AND REMEDIES—Con. 


ae urisdiction—Continued. 


-is an employee of the 


7 Executive Branch___.__. - 
2. Where an appeal i is timely the . 


‘absence from a contract- 
ing officer’s letter of a 


terminal paragraph ad- 


vising the contractor of 


his right of appeal under 
the Disputes clause is not 


a, basis for remand to the 
contracting officer. ____- 


oy Claims of constructive change 


under a cost-plus-fixed- 
fee ‘contract first pre- 


sented in the: notice of 


appeal, are outside the — 
jurisdiction of the Board — 


and are remanded to the 


-- contracting officer for the 


issuance of new or sup- 


plemental findings. naan eee 


FORMATION AN D VALIDITY oe 


. and Civ) 
_ granted the contractor a 
20-day time extension 


Generally 
Ne In a case where the Gegstan. 


ment (i) rejected certain 


“conditions attached to 


the contractor’s offer to 


perform. at the. contract 


unit. price. additional ex- 
cavation due to a directed 
change, (ii) determined 


— that the contractor was 


entitled to an extension 
of 82 days as. the time 


required to perform the — 


additional excavation 


which was accepted by 
the contractor, (iii) recog- 
: nized that the contractor 
might be entitled to an 


additional extension due 


- to certain operations 


being extended into the 
inclement winter weather 
subsequently 


due to ususually: severe 
wentner, the Board finds 


- Page 


316. 
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CONTRACTS—Continued 
FORMATION AND VALIDITY— | 
Continued - 

.. Generally—Continued 
the contractor to be en- | 
titled to an equitable ad- 
_ justment: for ‘ increased 
costs of working in winter | 
weather which were the 
. direct and inévitable con- 
sequence of the directed 
_ change, rejecting Govern- 
ment contentions that the 


contractor’s: claim was 


barred by accord and 
satisfaction or that it 
represented costs for 
working in inclement 
'-weather for which the 


contract made no pro- 
VISIOV oe a ee 


PERFORMANCE OR DEFAULT 
_ Compensable Delays | 
a In a case where the Govern- 


ment (i): rejected certain 


conditions attached to 


the contractor’s offer to 
perform at the contract 


; unit price additional ex- e 


cavation due to a directed. 
change, Gi) determined 


that the contractor was 
_ entitled to an extension ~ 
of 82 days as the time . 
required to perform the 
- additional _ 
which was accepted by 
_ the contractor, (iii) recog- 
_ nized that the contractor. 
‘might be entitled to an > 
additional extension due — 


to certain 


excavation 


being extended into the 
inclement winter weather 
and (iv) 


due to unusually severe 


weather; the Board finds. 


the contractor to be en- 
titled to an equitable 
adjustment for increased 
costs of working in winter 


operations ~ 


subsequently — 
~ granted the contractor a _ 
_, 20-day time extension 


Page 
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CONTRACTS—Continued Lo 
PERFORMANCE OR DEFAULT—._ 


CONTRACT S—Continued j 
' PERFORMANCE OR DEFAULT—. 


Release and Settlement 


struction contractor was 
t 


to separate claims for an_ 


| 1. Where the practice of a con- | 


equitable adjustment for _ 
increased costs due to a — 


~ sideration. 


_ a change order is found © 
to be no bar tu con- 
of a claim — 


under the Changes clause 


_ where the evidence shows 
that the claim involved 


had neither arisen nor 


Page ae 


Continued Continued 
Compensable Delays—Con. Page - ‘Release and Settlement— . 
weather which were the = Continued 
_ direct and inevitable con- - change from its claims for 
~ sequence of the directed delays to the work caused 
change, rejecting Gov-. by the change and the 
ernment contentions that evidence established that 
-the contractor’s claim _ the contractor’s ' delay _ 
was barred by. accord and . claim © resulting from a0 
satisfaction or that it ' change was pending be- 
represented costs for fore the contracting = 
working. in inclement. . officer at the time the 
weather for which the . _ contractor agreed to and - 
contract made no pre | executed a modification _ 
"MBION See cee ce sues — 199 ~ settling, the equitable ad- 
2. The Government did not " justment for direct costs 
cause .any compensable attributable ‘to the 
‘delay in the commence-- ~~ change, the Government’s © 
ment of the work when ~ contention that the delay 
the Government issued ‘claim was barred by 
the notice to proceed as accord — and | satisfaction 
soon ‘as the performance was rejected ‘since it is _ 
and payment bonds re~ . well settled that an agree- | 
. quired by the contract = ment does not operate as 
were received_____ telooe: 2 Zee an accord as to matters 
Inspection not contemplated by the . — 
agreement__--.-------- 199 
‘1. A special provision quan | 
ing the contracting officer _ a Where the contractor’s offer 
to adjust or revise the - to perform | certain | 
limits of the work during - _ changed work for a lump 
performance to reflect the - _ sum was accepted and 
-. conditions ~ encountered the agreement and the 
and thereby provide. for _ price was incorporated 
maximum use of material . - into a modification which 
available with the funds . _ the contractor executed 
allotted is found to vest . without reservation. or 
the contracting officer exception and the lump 
with no plenary authority sum was . subsequently 
to direct the placement paid, the contractor’s 
of the beach fill where the _ subsequent claim for de- 
authorization to adjust or - . lays to the work attrib- 
revise the limits of the _ utable to the change was 
_work is circumscribed by barred . by mocord:-2he 
the use of the word satisfaction . -~--.----~- 200 
“approximate” ese nas 469 . 3 A-contractor’s acceptance of | 
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_ graph (a) of the clause -- 


CONTRACTS—Continued _ COURTS Page 
ee CE OR DEFAULT— 1. A demand by the “Geological 
Survey for prejudgment 
Release and Settlement— iiterest. for delayed pay- 
Continued Page ment of additional royal- 
been discussed prior. to ties owed to the Govern- 
the time the change order 7 ment is not necessarily 
in question was executed. 459 unenforceable in the | 
Suspension of Work courts because it was 
not asserted as a counter- 
1. A claim under the Suspension | ‘claim under Rule 13(a) 
of Work clause is. denied of the Federal Riles 
where the Board finds (i) of Civil Procedure._.-.-- 316 - 
that the contracting 
officer acted within his DESERT LAND. ENTRY | 
‘discretion in issuing an GENERALLY 
order directing the sus- yh Sec. 7 of the Act of Mar. 3, 
pension of -all work in 1891, provides that no 
the wake of a devastating person or association of- 
storm at Cape Hatteras persoris shall hold by as- ~ 
‘with a view to determin-  signment or otherwise, — 
ing whether and, if so, prior to the issue of | 
how the work under a” patent, more than 320° 
beach nourishment con- acres of arid or desert — 
tract should proceed or, - lands; the terms ‘‘hold,”’ 
alternatively, whether the — “assionment” and ‘‘other- 
contract should be ter- wise” are words of broad 
minated for the conveni- significance and ‘will be 
ence of the Government; defined in such manner to 
_. (ii) that the. contractor effectuate the purposes of 
had failed to show that the Act, to wit, to prevent 
its costs would have been — -anyone from _ holding 
any less if the stop work more than 320 acres of | 
order had been issued at ‘desert lands to the exclu- 
_ an earlier time; (iii) that - gion of bona fide settlers 
suspending the contract or the entrymen ‘of 
_work for the 5 working record... .....--.------ 123 
days covered by the stup 2. Any person or association of 
_ order did not involve mast oe toe? 
persons who controls, pos- 
delaying the work for an ; : . 
unreasonable period of sesses and cleus ce 
time; “and (iv) that show- stantial benefits | from 
ing the contract work to desert lands will be re- 
have been suspended or | _ garded as “holding” such 
delayed for an unreason- lands within the meaning 
able period of time is a _ of the Act of Mar. 3, | 
prerequisite to recovery TRO eas Wee 
mer te Pier Soe oe: 3. An arrangement by which | 
_ Work clause in all cases ae ; 
including those in which a entry. opeeine mens . 
a written order to suspend gages on desert land 
work has been given as entries and also obtains 
‘contemplated by para- 7 leases of a possible | 
460 twelve-year duration on > 
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DESERT LAND ENTRY—Con. 
GENERALLY—Continued Page 


GENERALLY—Continued = ~-——.-: Page 


the desert land entries, 


8. Excepting. in of Nevada, no_ 
the result of which is 3 


person shall be entitled to 


the vesting of. effective. 


control of the. entries 
in such entity, consti- 
tutes a holding within 
the purview of sec. 7 
of the Act of Mar. 3, 1877, 


‘make entry. of desert 


lands unless he is a resi- 


dent of the state in which 
the land is located. An. 


applicant’s conditional, 


future-oriented. intention | 


as amended___... -- -- -~ -- 146 to reside in the state is 
tity which has acquired APPLICANTS | 
Fis wGcheneiae ai 
ama MPLA and ae uy Excepting in | of Nevada, no 
right. thereof to more. 
, ee - person. shall be entitled 
than 320 acres uf desert 
ge aa rae to make entry of desert 
_ lands “holds”? such acre- ep aes = 
age within. the. meaning lands unless he is a Tesi-. 
| : ee ahs = dent of the state in which 
- of. the prohibition of = Bos Grgac tsa emia SS 
- the land is located. An ap- 
_. sec. 7. of the. sages | Bene ae tg 
Mar.’ 3. 1877, plicant’s conditional, fu- 
. mas ture-oriented intention to 
. - amended _ retest wie ; ‘ : 
3 “Oo h a Ok 4 : reside in the state is 
5. “Otherwise. s used | insufficient to qualify... 377 
sec. 7 of the Act : | - 4 
- Mar. 3, 1877, as amended, siuieenis 
“no person or associa- 1. Where an ailewed aca land ~ 
‘tion of persons shall hold entry was assigned to a. 
- by assignment or other- qualified individual and 
wise * * *,” “otherwise” the assignment was duly 
is not limited to other approved, a subsequent 
-means equivalent to determination that the 
assignment but rather entry was illegal from its | 
embraces all mechanisms inception because the 
whereby control of and original entryman was — 
‘benefit from an entry not qualified will not. 
| or entries are accumula- _ afford a basis for cancella- 
ted and transferred_____ | 146 tion of the entry where 
6. Violation of the prohibition it is established that the 
against, holding an excess | - dssignee was unaware of ~ 
_of 320 acres constitutes Baa Werte ; i 
his assignors lack of 
a failure to comply with ; er 
the requirements of law ermalieauons) vand: pre 
and such entries.are prop- ceeded in good faith 40's: 
erly canceled..._ ie ore develop whe oMry ee ate 
xe Estoppel will not lie against CANCELLATION 
the. Government where 1. ay desert land entry made | 
there is no showing that for the use and benefit of 
the parties to illegal others with intent to cir- 
agreements relied in any cumvent the provisions of 
way .on the statements — the desert land laws must 
or acts. of Government | be regarded as fraudulent 
officials. Seiteceeece. AEST » and will be eanceled--.._ 123 
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. EVIDENCE | 
-CANCELLATION—Continued =. Page 


‘GENERALLY = — “. -  * Page - 


2, Violation of the prohibition | 1. In determining the validity of 


against holding an excess 


of 820 acres. constitutes . 


a failure to comply with 
the requirements of law 
and such entries are prop- 


ee entry. -------- iiss 


a mining claim in .a 
Government contest, the 


entire evidentiary - re- 
cord must be considered; 


therefore, if evidence pre- 
sented by. the contestees 


erly canceled____-- war-- (LAT, shows that there has not 
a Etae will not Te against been. a discovery, it may. 
the Government where -be used. in reaching a ° 
there is no showing that decision that the claim is 
_the parties to illegal ‘invalid. because of a lack 
agreements relied in any of discovery, regardless of 
way on the statements any defects in ‘the 
or acts of Government  __ -Government’s. pre facie ee 
officials_____._- eee 1477 NGH6 ee ——s«68 
4, Where an. ‘Silene: desert appeal before the Board 
land entry was assigned on remand from the Court | 
to a qualified individual — of Claims with instruc- 
and the assignment. was tions to admit evidence, . 
duly. approved, @ subse- Preven Se pil 
t ceeteNeg uate: der the parol evidence 
quent determination that | | | poe 
rule, for the purpose of 
| the entry was illegal from | ‘showing a pre-award 
its Inception because the agreement or an express 
original entryman was - or implied concession. as _ 
not qualified will not af- '-to the rate of use of heli- 
ford a basis for cancella- copter services, is denied 
tion of the entry where it where the record, aug- 
is established that the _ mented as the Court _ 
assignee was ‘unaware of - _ directed, shows that the — 
his Sesimiawas lacle. {OF Government - did _ not 
a cee ee : -: change its method of con- 
Geren pae and’ Bree | _ tracting at appellant’s re- 
. ceeded in good faith to | quest but rejected the 
_ develop the entry------- BIT proposal to include a 
DISTRIBUTION SYSTEM . guaranteed | minimum 
_ 1. Neither the law nor the regu- - daily Tate of om and 
lations prohibit the use where. an internal memo- 
of a portable aluminum: randum from appellant’s 
pipe irrigation system in president shows that he | 
the reclamation of lands understood at the time of 
_in a-desert entry, nor is -award that the contract 
there any affirmative re- could be flown at the rate 
quirement that the irri- of 5 hours per day rather 
gation system or specific | _ than the rate of 7 hours - 
components: thereof be per day alleged later 
permanently installed on when the contract proved 
378 unprofitable. _-_ - Asees. 2501 
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EVIDENCE—Continued _ EVIDENCE—Continued_ on = 
BURDEN OF PROOF Page BURDEN OF PROOF—Continued Page © 
1. The ultimate burden of proof —_ ernment’s evidence prove 

to show.a discovery of -a conclusively that the ma- 
valuable mineral deposit. ' terial could not, in fact, — 
is always upon the mining ~ be marketed at 4 profit, 
claimant. However, if the but’ only. that it was not 
Government in a mining sold or marketed. The 
~ contest fails to present a Government is not re- 
prima facie case’ and. the: - quired to do the discovery 
- contestees move to ‘dis- — work upon a mining 
miss the case and rest, -_ ~ claim; it is only necessary 
the contest complaint - that the exposed areas of 
must be. dismissed be- a claim and the workings 
cause there would. be no on a-claim be examined 
evidentiary basis. for an to verify if a ‘discovery | 
order of invalidity._..-. 68 = been made by the 
2. Where the Government has mining se on ace 69 
made a ‘prima facie case | CREDIBILITY hae 888 | 
of lack. of ‘discovery in a ‘1. 7 conjectural opinion on 
mining contest, any. issue ~ + the possibility of a mining © 
in doubt as to discovery _ claimant’s ability to mar- 
_ raised by the evidence — ket a ‘common variety 
must be resolved against of gravel at a profit prior 
the party. having the risk to July 23, 1955, is not 
of. nonpersuasion,..: the credible evidence of mar- 
mining claimant. If a ketability where specific. 
mining claimant fails to evidence tends to. show 
show. by a preponderance . that developnient. of a 
of the evidence as to such mining operation at that 
issue that there has been time was not then war- 
: a discovery oe yetueb - ranted by ‘the market : 
mineral deposit he has oe at: i ae 
not satisfied his burden : place conditions ~. ------ (69 
of proof and an. Adminis-. FEDERAL COAL MINE. HEALTH 
trative Law Judge must _ AND SAFETY ACT OF 1969. 
declare the claim invalid, GENERALLY | | 
rather _than leave the. 1. In an we around coal 
question of the claim’s: = — mine owned:and operated 
validity unresolved eee 68 ‘by two partners who ave 
3. In making a prima facie case — also: the only miners in _ 
in a mining contest in-_ such mine, there being 
volving a;common variety cee loess. saen 
of material, it is only Be, ee ebe oe eee | 
essential for the Govern- Dice Op er erors and the | 
‘ment to establish that mine are, nevertheless, 
the contestees had not subject to the provisions 
prior to July 23, 1955, of the Act, where the 
met the criteria used in coal extracted from such 
determining marketabil- mine enters commerce by 
_. ity at a profit. It is not | . being transported inter- — _ 
essential that the Gov- state_._...--..-- eee 685 
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FEDERAL COAL MINE HEALTH 


AND SAFETY ACT OF 1969—Con. — 


ADMINISTRATIVE PROCEDURE 


Appeals 7 


‘i. In the absence of a sahogrine 


of good cause and the 
presence of objection by 


an opposing party, the 


Interior Board of Mine 


Operations. Appeals will 


not grant. an appellant 


leave to amend its brief 
on appeal so as to recast . 
existing arguments or to 


raise new issues... - 


Dismissals 


1 Where it does not. appear 


from the pleadings that 
the party charged by the 


-Mining Enforeemént and 


Safety. Administration is 
& -proper. party. to a 


_ penalty proceeding, the 


action is. properly dis- 


Parties 


1. Where an ‘operator filed legal 
identity reports under 


two. different corporate 
names without noting the 
change, and where, in a 


proceeding to assess. a 


civil penalty, the notices 
of violation and the peti- 


tion for assessment use 
only oné of the names, 


there is no basis for dis- 


‘missal for failuire to serve 
and join the - corporate 
_ alias if the respondent. in 
fact has 
throughout the adminis- 


defended 


trative pro ceeding.-_.___ 


Rulemaking 
1. The 
the Secretary with re- 
-spect to roof control 


“approval’ é fun ction of 


plans, exercised at the 
enforcement level by a 
MESA District Manager 


-under 30 CFR 75.200-4, 


is not subject to the rule- 


Page 


925 » 


167 


284 


FEDERAL COAL-MINE HEALTH 
. AND SAFETY ACT OF 1969—Con. 
- ADMINISTRATIVE PRO CEDURE— 
Continued 


Rulemaking—Contintied 


making provisions of secs. 


Page | | 


101 and 301(d) of the © 


Act. 30 U.S.C. §§ 811, 


861 (d). (1970). Scepter | 

APPLICATIONS FOR REVIEW 
Generally :% 

1. An Administrative Law J udge 


is limited to deciding 


those issues actually pre- 


sented in an Application 


for Review and is not | 
-authorized to raise any ~ 
other substantive ques-:— 
tion sua sponte unless it 


pertains to jurisdiction _ a 


"BURDEN OF PROOF. 

1. The . Secretary’ s. burden of 
| proof regulation, 43 CFR 
4,587, does ‘not govern | 
: the order of proof or the 

obligation to establish él 


prima facié case. Such 


‘regulation applies only 
t the determination of 
- which party loses in whole 
or‘in part, as appropriate, 
where the evidence is in. 
equipoise with respect to 


an element or elements 


of proof i in dispute_.—.- soe 
“CLOSURE ORDERS . 
Generally | 
1. An Order of Withdrawal will 


be vacated where it is 
served upon a person who 


js neither responsible for 


the violation or condition 
alleged nor for the safety _ 
of the miners involved _ _- 


2. Vacation or termination of a 


sec. 104(a) order of with- 
drawal by MESA does 
not preclude review of 
such order where timely 


application thérefor is 


made pursuant to sec. 105 


“OLTBG ACt as case ee ae | 


B5A 


28 


Jil 


— 246 
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FEDERAL COAL MINE HEALTH 
_ AND SAFETY ACT OF 1969—Con. 
CLOSURE ORDERS—Continued 


“FEDERAL COAL MINE HEALTH ~— 
AND SAFETY ACT OF 1969—Con. 

: ENTITLEMENT OF MINERS—Con. 
| Compensation—Continued - 


Imminent Danger -_ ‘Page | 
Generally—Continued aS . ‘Page 


A he Extensive accuniulations of 


loose. coal, ‘coal: dust, and 
float coal dust in the 


presence _ of potential 


sources of ignition will 


support a finding of immi- 


' the ‘following shift are 
' entitled to full compen-. 


sation by the operator at 


their regular rates of pay , 
for the period they are’ 


nent danger._-._._..-._ 265 . idled; but for not more | 
2. Extensive accumulations of | than 4 hours of such 
loose coal and coal dust s_—& ; shift. ._-_- abe See «6698 
in the presence of a dam- , . 
aged trailing cable will 
‘support a finding of immi- | | 
nent danger-_-.._._-_- 277 | 
3. In an application for review = © 
of a sec. 104(a) order, the | 
order is properly vacated © 
-where the conditions cited - 
therein, constitute viola~ 


Dismissal 


A. An application for compen- 
gation filed under sec. 
-110(a) of the Act may 
‘not be dismissed pursuant 
to motion in the-prehear- _ 
ing stage if it states any _ 
claim upon which relief 


may be granted___..-__ 289 
tions of the operator’s Rar s 
EVIDENCE va: 
_ roof control plan, but fail 
} Preponderance © 


-to show the roof to be 


unsafe or inadequately. 1. Where the only evidence of- 


supported____- Se eee — 44d ; fered to. prove a violation 
"ENTITLEMENT OF MINERS a 80 CFR 75.507 was 
the credible opinion of 
Com ensation 3 is es 
Pitas _ the inspector which was © 


fiset the di 
1. A claim for. compensation offset by the credible 


under sec. 110(a) at -the 


rate allowable: for with- 


drawal orders issued for 


an unwarrantable failure 


to comply with a manda- 
tory standard ‘is not sus- 
tainable where such claim 
“ig predicated upon an 
imminent danger with- 
drawal order issued under 
--gec. 104(a) of the Act __ 


2. A shift.for the purposes of 


289 


sec. 110(a) of the Act . 


begins at that time when 


| payment begins and ter- - 


minates when payment 
terminates. If a sec. 
~ 104(a) or 104(b) order of 


withdrawal is issued be- 


' tween shifts and it has 
_ not been terminated, the 
.miners idled. thereby in 


opinion of the operator’s 


witness of equal expertise, 


the Board will not over- 


turn the Administrative 


‘Law Judge’s determina- — 
tion that the fact of. 
violation was not estab- 


lished by a preponderance 
of the evidence. 43 CFR 


4.587. Zeigler Coal. Com- 
pany, 4 IBMA 88, 82 I.D. 


111, 1974-1975 .OSHD 


“par. 19,478 (1975) _---._ 
Prima Facie Case - - | 


1., Withdrawal orders. aad as- — 
_sessments of civil. penal- 

_. ties are “sanctions” with- 

in the meaning of. sec. 

ae (d) of the Administra-” : 
_tive Procedure Act, 5 

e USS, 
and may be imposed only 


§556(d) (1970) 


457 
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FEDERAL COAL .MINE HEALTH ~ 
“AND SAFETY ACT OF. 1969-—Con. 
| EVIDENCE—Continued 
Prima Facie Case—Continued Page 


FEDERAL COAL MINE HEALTH ._. 
AND SAFETY ACT OF 1969—Con, 
HEARINGS—Continued 


Burden of Pro of 


if the ‘government pro- | 


_ duces reliable, probative, 
and substantial evidence, 


that is to say, establishes 


facie casé_.....--..--2-- 


ae Where - MESA, 


proceeding of a sec. 


_ drawal, fails to establish | 


104(c) (2) Order of With- 


in a review - 


a6. 


(8p prima. ee case__._._- ee if a prima facie case that 
sufi Sod gle Rigel 
: Assi rsuant to sec. 
| id Where the : sviaenee fails to 2 7 
show the composition of © hie cat ata awe 
an accumulation of ma- : oe a a purer 
terials to be loose coal, ne Eres ee ee 
| ree oe ee _. dence and is entitled to 
; usuble matter. and does = ae relief Peaueeten ae ao 
show that the accumu- Motions | 
_ lated materials were soft 1. The denial of ‘a motion for a 
and ranged from damp to continuance will not be 
wet, there is no pee disturbed on appeal, un- 
upon which to conclude less it appears that the 
that a violation of 30 ' denial was an abuse of 
(U.S.C. § 864(a) has. oc- thé trial Judge’s discre- 
CURTed a. ct ycseteoencns 89 tion and resulted in spe- 
2. A violation of sec. 304(a) of cific prejudice ig Srondustads a 
the Act is not established Wotice-and Se rvice 7 
where neither the notice, 

‘otder, far ‘the® evidence A. An operator must be given 
te hearing ~ shows the fair notice adequate to 
nature and extent of. the enable it to determine _ 

accumulation of loose - with reasonable certainty 
coal, coal dust or ‘float beseelie duran 
: violations char 7 
oe eee ee, ee MESA as the basis for’ 
HEARINGS ee " agsessmient of penalties... 265 
. Generally _ ay He a 2. An operator must be given ~ 
1, It is error for an Adminis- fair notice adequate to — 
trative Law Judge to enable it to determine 
render a decision on the with reasonable certainty 
merits In a review pro- the type and number of 
patie iene aap violations alleged by 
7 a = ‘aor waived hy the ; . MESA as the basis for | 
parties.____ eer ee 349 assessment, of penalties - 3 277 
3. An operator must be given 
Ase Admissibility oF Evidence ‘adequate notice of the 
A, The precedent ati and * Bhan Gawd civil penalty 
| Oe ea epee as proceeding brought under 
104(c) (2) Order of With- = 
‘. sec. 109 of the Act. 30 
. drawal are admissible in : 
evidence to establish their US... § 819 (1970). Fail- 
existence in the sec. 104 (c) ure by an operator to. 
chain as part oS pane object to lack of due no- 
234 tice below, if the oppor- 
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IMMINENT DANGER—Continued.- : 


FEDERAL COAL MINE BEALTH 
AND SAFETY ACT OF 1969—Con. _ 
| HEARINGS—Continued 


_ Notice and Service—Con. Page 


limb constituting an im- 


—minent danger does not 


exist’ where the potential 


_ Methane Tests ° : 
1. Section 303(h) (1) of the Act 


and its: counterpart, 30 


Proximate Peril—Continued page 
tunity arises, results in a. for a disaster is so remote’ — 
- waiver of a ‘claim of error | .and speculative that a 
_ based thereon. _.-_.-..- «506 - reasonable man would es- 
Powers of Raccinieteative - . timate that such disaster 
. . Law: Judges . would not occur prior to 
a Where an operator is held in pre ae eran 
erations to extract. coal, 
| cae es iihabe | continued... ---1.--- 368 
-asmising eee aes MANDATORY SAFETY STANDARDS 
for assessment of Electric Equipment : 
: civil ~ penalties. without 1. The provisions of 30 CFR 
making a determination . | ..75.512 require, inter alia, 
on the merits that no that all electric equip- 
violation of | the Act has- “ment be maintained in.a 
occurred... 2 oe ~ 163 “manner to assure. safe 
2, An Administrative Law J udge | operating conditions, and’ 
. is required by 5 U.S.C. the failure to properly 
§ 556 (1970) to conduct a, ‘guard drive chains on 
' hearing in a strictly. im- - _ electrically operated load- 
partial manner, not as a_ ing machines constitutes 
representative of an inves- a violation of such man-— . 
tigative or prosecuting _ | datory safety. standard_- 450 
authority . Ee eRe ee 277 
3. An Administrative Law Judge Incombustible Contents” 
exceeds bie authority in 1. ‘Where an Administrative 
“ordering MESA to cease _. Law Judge finds that the 
‘and desist issuance ap - methods for testing in-— 
- gee. 104(a). orders of with- oe: | combustible content of _ 
pata uct se tenes 349° a samples | are réliable, re- 
IMMINENT DANGER | eS ee 
Wee: Ft a . methods indicating in- 
- Generally — 7 sufficient’ ‘incombustible ue 
-1. An Administrative Law Judge .°. _ gontent: will support a 
errs in construing sec. finding of violation of 30 | 
. 104 (a). of the Act to grant ~* : CFR 75.403_.-___ a 265 
: eCRSUAEY: oe ‘Maintenance of Electric | 
-to. issue a mandatory : 
-. order directing an opera- | Equipment 
tor to perform-any action 1. Proof of defective eee ona 
_ other than to withdraw ‘roof bolt machine and of © 
_ persons from an area of . nieslg euare aa Pee 
, . chain drive constitutes 
a coal mine affected by an prima facie evidence of.a 
imminent danger~. _---- _ (22 failure to maintain elec- 
Proximate Peril © -tric equipment “prop- 
1. A proximate peril to life and erly.” 30 CFR 75.512____ 
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MANDATORY SAFETY STAND-. 


ARDS—Continued 
- Methane Tests—Continued - 


CFR 75.307, pertain only 
to methane tests at work- 
ing places where electric 


. . equipment is operated or 
about to be operated. It is 
‘improper to cite an opera- 


tor for violation of this 


standard when an opera- 
_ tor fails to make methane | 
tests at a working place 
’ where electrically operat- 


ed equipment is neither 
present nor about to. be 
operated _-_--- Pie ee rae 


Permissibility 
. Generally | 


Page 


602 


1. Once a permissibility specifi- 


cation becomes effective, 
machinery already orsub- 
sequently equipped with 
a. part covered thereby 
cannot be maintained in 
permissible condition un- 


less that part is kept in 
operational status...____ 


Brakes on Electric Face Equipment 


1. The failure to maintain the 


brakes on an. off-standard 


shuttle car in operational, 
- condition is a violation of 
the operator’s obligation: — 


under 30 CFR 75.503 to 
maintain electric face 


equipment in permissible 


condition. 30 CFR 18. 20- 


Schedule 2 G - 


A. Schedule 2 G, codified at 30 


CFR Part 18, was effec- 


tively republished in ac- 
cordance with sec. 101{j) 
of the Act, 30 U.S.C. 


§ 811(j) (1970), at 35 


FR 17890 (Nov. 20, 
1970), where it was in- > 
—. corporated under 30 CFR 


507 


506 


_ FEDERAL COAL. MINE - HEALTH © 
AND SAFETY ACT OF 1969-—-Con. — 
MANDATORY SAFETY STAND- 
_ARDS—Continued 
Permissibility—Continued 
Switches on Electric Face Equipment 


1. The failure to maintain the 


reset mechanism on elec- 


-tric’ face equipment 
‘switches in operational 
condition is a violation 
of an operator’s obliga- 


tion under 30 CFR 75.505 
to maintain electric face 


7 equipment in permissible 
. condition.. 
_ $878 (i) (1970), 30 CFR 


30 U.S.C. 


Recording Examinations 

4. The results of examinations 
of emergency escapeways 
- and facilities ‘and for 


smokers’ articles must be 
recorded weekly pursuant 


to 30 CFR 75.1801 as — 


read in conjunction with 
30 CFR 75.1702 and. 30 
CFR 75.1704.__-- xs cias Sean | 


2. Monthly examinations of 
circuit breakers and their. 


auxiliary devices protect- 


ing high voltage circuits | 
must be recorded month- 


ly pursuant to 30 CFR 
75.800-4 as read in con- 
junction with § 75.800-3 


and §-75. 1806. .2o2.00o. 


Roof Control 
1. Under section 302(a) of the 
Act, the failure to pre- 
‘vent a person from pro- 


ceeding beyond the last 


- permanent roof support 


into an-area. lacking in 


- the adequate temporary 


support required by the 
existing roof control plan 


constitutes a single vio-~ 


lation. 30 U.S.C. § 862(a) 


| (1970), 30 CFR 75.200. 
2. Individual provisions of a roof 


control plan, once adopt- 


-ed and approved by the 


Page 
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AND SAFETY ACT oF 1969—Con. 


MANDATORY SAFETY STAND- eo 


ARDS—Continued es tna 
Root Control—Continued 


Secretary are enforceable 


- as mandatory standards 
as to the particular mine 


for which the pee was 


approved._-2.i..--cscec 


| Roof Control.Plans 


1. An 


unless such revision 
first adopted by such 


operator cannot be cited 
for a violation of a revi- 
sion of a purported ap- 
proved roof control plan 
is 


operator. 30 U.S.C. § 862 
(a) (1970). 30 CFR 75.- 


. 200, 75.200-2_ 2.2.22. 2 
Ventilation Plan 


des Evidence of. failure by an 


MINES 


* an 


operator to adhere to its. 


approved ventilation plan 
will support the issuance 
of a notice and order 
under sec. 104(b) of the 


SUBJECT TO THE ACT 
underground. 


by two partners. who are 
also the only miners in 
such mine, there being no 
employees, such owner- 


operators and the mine 


are, nevertheless, 


extracted from such mine 


enters commerce: by. being. 


| transp orted. interstate sans 


MODIFICATION OF APPLICATION OF 
MANDATORY SAFETY STANDARDS 


Generally : . 
as A petition for. Modiacation 
of the. Application | of. a 


Mandatory Safety Stand- 


ard’ will not’ be: granted 
where petitioner’ alleges 


2138-256—76——8 


coal 
tInine vwned and operated 


sub-. 
ject to the provisions: of 
the Act, where the coal. 


‘INDEX-picEst 
FEDERAL COAL ‘MINE ‘HEALTH © 


AND SAFETY ACT oF 1969—Con, | 


MODIFICATION OF APPLICATION — 
OF MANDATORY SAFETY 


STANDARDS—Continued — 
Generally—C ontinued 


Page 


that in all respects Ber 


at all times the modifica- 


441 


tion sought will be as 
safe as, or safer than, the 


mandatory safety stand- 


BO ieeece: sive i ae een 


2. An operator’s Petition for 


553. 


Modification of the ap- 


plication of a mandatory 
safety standard will be 
denied where it fails tu 


establish that the pro- 


posed alternative method 


— will at all times. guarantee 
-no less than the same 


measure of safety protec- 


_ tion to the miners as. the 


mandatory standard____ 


Diminution ‘of Safety | 


i Where an operator presents 


ee 


. mine will result 


prima facie evidence in 
a sec. 301(c) proceeding 


proving that the appli- 


cation of a mandatory © 


standard to a particular 


. diminution of safety -to 


535 


the: miners in such mine 


in the form of greatly in- 
_ creased prospects of roof. 

fall, and its case prevails — 
by a. preponderance of 
‘the evidence over that 
presented — by- “opposing 
parties, the modification 
tay be granted. <. - ia 


Jurisdiction 


1. Section 301(c) of the Federal 


--tion of the application of 


but does not: establish - 


“maiidatory health stand-— 
ards. (Sec. 301(c) and 43. 
_ CFR 4.500.)2 2222222. 


in A. 


“ | 


Page © 


296 


102 


“Coal Mine Health and — 
’ Safety Act of 1969 does 
~ not authorize modifica- 


605 
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FEDERAL COAL MINE HEALTH 
AND SAFETY. ACT OF 1969—Con. 


MODIFICATION OF APPLICATION. - 


OF MANDATORY SAFETY 
STANDARDS—Continued 


hi Publication -_ 
1. Pursuant to subsection (c) of 
sec. 301, notice of receipt 


of a petition, for modifica~. 


tion. must be published in 


the. Federal Register, but 
such publication require-. 


. ment does not apply to is- 


‘suance of an adjudicative 
decision - Baas eau ete - 


Roof Control Plans Ba 
1. The Secretary’s authority to 


approve or disapprove 
roof control plans and re- 
visions thereof under sec. 
302(a) of the Act has been 
delegated exclusively to 
MESA, and such plans 
are not subject to modifi- 
cation by way of petitions 
to modify the application 
of a mandatory standard 


filed pursuant. to sec. 
301(c) of the (| ae 


NOTICES OF VIOLATION 
Party to be Charged 
1. Where trucks owned by a 


‘proper 


haulage contractor oper- 
ate without backup. 
alarms on coal — 


30 CFR 77.410, and thus 
endanger the miners em- 


ployed by the principal 


coal mine: operator, the 
party -to be 
charged in the resulting 


notice of violation is. the 


principal coal mine oper- 
ator, since it has the 


direct. responsibility to 


assure the health. and 


2. An 


mine, 


safety of such miners... 
owner-operator of-a coal 
rather than the — 
contractor, : 


independent, 


mine © 
property in violation of— 


Page 


102 


362 


516 


was properly 
with. a violation. where 


-its employees were en- 
_-dangered by the violation 
and it could have re- 
moved the hazard with 


a minimum of effort. 


Sec. 3(d) of the ‘Act. 30. 

US.C. § $02 (d) ee 
“Sufficiency a 

1. Where neither an. order nor 


modification. thereof de- 


-seribes a -condition or 
practice constituting an 


alleged violation of a 
mandatory safety or 


health standard as. re- 


quired by sec. 104(e) of 
the Act, an Administra~- 
tive Law Judge is correct 


_ in vacating any proposed - 
| penalty assessment based 


on such inadequate 
notice. 30 U.S. C. § 814(e) 
(197) veo sf ee 


PARTIES 
Failure to Answer _ 
Under 43 CFR 4.507, 


“statutory . party” at 
fails to file an initial re- 
sponsive pleading loses its 


status as a party and is 


subject to dismissal___- 


Failure to Participate , 

1. Where a party to an applica- 

- tion for review _proceed- 
ing under.sec. 105 of, the 
"Act deliberately and ‘per- - 
: sistently _ fails 
“ticipate in such proceed-" > 

ing before the Admin- 


to par- 


istrative Law Judge, “it 


may be dismissed” as a 
“party within the: dis- 
-‘eretion of the Judge or the 


Interior: Board :of Mine 


_ Operations, Appeals. 30 
US. C., §815 (1970) __-- 


FEDERAL COAL. MINE HEALTH es 
AND SAF ETY ACT oF 1969—Con. ag. & 
NOTICES OF VIOLATION—Con, 
Party to be charged—Con. 
charged 


Page 
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FEDERAL COAL MINE HEALTH .. 
AND SAFETY ACT OF 1969—Con. 
‘PARTIES—Continued ; 
Failure to Participate—Con. 


1. In a sec. 


~109 de novo. pro- 


2: . Economic losses suffered by 


ceeding, an Administra- — 


tive. Law Judge may de- 


termine an amount ..of- 


civil penalty for viola- 


tions: charged and found 


to have océurred higher 


than that proposed by the 


MESA ‘Assessment Office 
for such violations where 
‘such determination is 


based upon consideration 


‘fore the 


.an operator as a result 


Sige Amounts—Continued | Page 

2. The’ Interior Board of Mine — of the statutory eriteria | 

* Qperations Appeals will and findings which a nealy | 

not overturn an Admin- ‘ his assessments_--__- - 265, 278 
‘. . 3 * ; . 
istrative Law Judge s dis- Oritenia 

missal of a party in a - act ® 

review proceeding for de- Oticiar Hoke... os 

liberate and _ persistent 1. Where an Administrative Law 

failure to participate Judge bases ultimate find- 

where no abuse of dis-. ings of fact upon officially. 
cretion has been shown ._ 355 noticed facts. and leaves 

3. The obligation of a repre- | the record open. for sup- 
sentative of miners to file. mission of rebuttal, the er 
a responsive pleading un- aes failure to take aaa - 
der 43 CFR 4.507(c), in vantage of such “oppor- 

aseieer ta Aue rentter pare ’ tunity for rebuttal results . re 
ticipate i ERE procee q- in waiver of objections___ * 507 
“ing, arises after the oper-  Beistenies of Violation | 
ator has" perfected serv- ~ Generally a 
ice of the application for ~ Wy A violation of 30 CFR 75.517 
aba upon such repre- has is established where it is 
conta De ar ein nae, shown that the outer. 
PENALTIES 7 protective insulating 
Admissibility of Previous ' jacket of a trailing cable 
Violations — | is cut through to the ex- 

1. Only those violations mass tent that the inner phase 
prior to those in issue, lead insulation is er. 277 
and for which penalties Mitigation — . | 
paver eee pad, pies 1. The amounts assessed as civil 
. ae O tg ee pee turbed where it appears 

ce ana 4 ne : ; that an Administrative 
sible as evidence in con- Law. Judge has given 
ae “previous vila weight to evidence of 
bi a ve economic losses suffered 
MOR Sateen ar eeeeee : asa result of a vacated | 
Amounts withdrawal order..._:-. 441. 


of a vacated withdrawal fen 


order need not be con-_ 
sidered as a mitigating” 

factor in a penalty pro-— 

,ceeding arising out. of a 


condition-or practice cited 


in such order where such 
losses. are not” affirma- 
‘tively _pleaded at or be- 
hearing. Sec. 
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AND SAFETY ACT OF 1969—Con, 
PENALTIES—Continued - ae 


FEDERAL COAL MINE HEALTH 


AND SAFETY ACT OF 1969—Con. 
REVIEW OF NOTICES AND” 


— Mitigation—Continued So Page eye = ee ee 
109({a) of the Act.” 30 j | | jeuiekatiy—Gontinusd. m, sevenaee 
2. The validity of the precedent 


U.S. C. §819(a)2 00 eco 622 


- 3. Where a withdrawal order is notice and order is not in 


found to be validly is- 
‘sued, economic loss due 


to such order is properly. 


excluded from considera- 


issue in a proceeding for — 


review of an Order = of 


Withdrawal issued pur- 
suant to sec. 104(c) (2) of ; 


439 


~ tion as a mitigating factor the Act_._.~----------- 632 
in determining a penalty 7 Delegation 
assessment pursuant to Loom, | | 
lL. 2h 
sec. 109(a) of the Act-.. 636 ae nae dclegaied 
is jurisdiction to review 
RESPIRATORY DUST PROGRAM. _ orders issued pursuant to 
Generally | ave ive - S : ct wae 
ce 0 earings an 
ae An operator may challenge - Appeals for decision, ini-- 
whether scientific proce- tially by the Administra- 
dures set forth in the tive Law Judges, and 
regulations were being ultimately. by the Inte- 
complied with: in a given ‘rior Board of Mine Opera- | 
. case, but may not. raise tions Appeals_. ee ee 392 
_ issues regarding their 
_ scientific reliability in an Dismissal of Applications 
administrative proceeding | 1. Failure of the Applicant for. 
inasmuch as such issues Review to attend a’ pre- 
: would . pertain to the hearing conference Leal 
| validity of the Secretary’ S ' receiving notice of 
regulations, a méatter scheduling is ground - 
_ beyond the ge of dismissal of the Appli- 
the. Board - weeeeee eee. 507 “eation__._ Sey eect ee 349 
Sufficiency of Evidence | 2. An en for Review of 
a Notice. modifying an 
1. Under 30 CFR 70.220 (a) (3), . earlier Notice of Violation 
.85. FR 5544 (Apr. 3, PE erase eee en are 
1970), MESA must prove ‘issued pursuant to sec. 
3 : | 
the existence of an under- 104(b) of the Act should 
‘lying notice of violation be dismissed where the 
of 30 CFR 70.100(a) or condition cited in the. 
(c) if the existence of such ~ . earlier Notice has been 
notice is in issue-. + --.-- 507 . fully. abated and a Notice 
REVIEW OF NOTICES AND ORDERS | | pre ereineton ee 
Generally. . Jurisdiction | ee ee 
1.. The validity of the iarbeaea Ms The 8 ecratar y. hee. both the 
“Notice and: Orders is not _jurisc action and: the obli- 
in: issue’ in. a’ proceeding ee Poe ad ee riate 
for review’ ofan Order app ication . therefor,: . to 
-of Withdrawal issued pur- _-review an order ‘issued 
stant to sec. 104(c) @) of sable ie sec. cate . 
the Act 222 ee 234. - the Act_ wi LL Phe Roses 392 
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ORTERS—Continued MATERIALS, OR QUALIFIED ~ 
| Surisdiction—Continued | Page | TECHNICIANS toed i 
2. The Secretary of the Interior | Generally Page 
has jurisdiction to assess 1. A’violation of a mandatory 
a civil penalty under sec. health or safety standard 
109(c) of one Act, 30 - is not established where 
: US.C. § 819 (c) (1970) ? - compliance is impossible '. 
and such penalty is nob | due to the unavailability 
criminal i in nature- Sl oueeis 434 | | 
| <a : of equipment, materials, | 
Notice and Service | or qualified techniclans 97 
1. Pursuant to sec. 105(a) of Sufficiency 
‘the Act, 30 U.S.C. § 815 1. The fact. that equipment re- 
(a) (1970), and 30 CFR ine ; 
| quired to abate a condi- 
81.5, an operator is obliged ee : 
40 serve ati application ion is on order, standing 
for review on the ap- alone, will not support a 
propriate’ representative conclusion of unavailabil- . 
of miners at the address ity of that equipment. —.. 
listed in-the valid, exist~ UNWARRANTABLE FAILURE : 
can arene Res 409 _ Notices of Violation — 
3 ; 1. Under sec. 105(a) of the Act, 
Scope of Review 30 U.S.E. § 815(a) (1970), 
1. Where an Administrative Law _an operator may file an 
Judge erroneously finds application for review of 
the evidence. of record a sec. 104(b) notice -of 
to be in equipoise with violation with: 104(c)(1) 
respect to all disputed eters Ge ae aeheae 
elements of proof, the oe Sa eee 
Interior Board of Mine to challenge the reason- 
-Qperations Appeals may ableness of time fixed for 
make its own findings abatement. Subsequent 
from the record deter- _ to abatement, review of 
mining the preponderant such notice under beet 
weight of the evidence.  * 105(a) may be obtained 
43 CFR 4.605_..-___--- 111 only as an. incident to the 
a | P. | | review of a related sec. 
ee PEvER —'104(¢)(1) withdrawal | 
| Generally _ Oder mies cass 221 
1. An order signed by the Secre- 2. A notice of violation issued | 
tary which establishes - pursuant to sec. 104(c) (1) 
enforcement policy is of the Act may not be - 
binding throughout the challenged directly, by it- 
Department, and its va- self, in an Application for 
| lidity is neither procedur- Review under sec. 105 of © 
ally nor substantively the Act where the viola~ - 
‘subject to challenge at ‘tion cited therein has .- 
607 250. 
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_ INDEX-DIGEST 


‘FEDERAL EMPLOYEES AND OF- 
_ FICERS—Continued a 
INTEREST IN LANDS—Continued - 


, erazing lease, such appli- 


UNWARRANTABLE FAILURE a Page 
Continued. cant cannot. be granted = 
Withdrawal Orders: Page the desired grazing lease. 
* Generally = . Any such lease. must be: 
i. An Application for Review canceled when the facts 
of a sec. 104(c) (2). with- _ are called to the Depart- 
_ drawal order is properly ment’s attention. This 
_ denied where the evidence result occurs: under. 43 | 
| shows that a violation CFR 7.2 and 7.3 which — 
occurred, that the condi- prohibit any. employee 
tion or practice cited from acquiring or retain- - 
posed a probable risk of ing any-interest in the 
serious bodily - harm or - lands or resources admin- [ 
death, but short of im- istered by the Bureau of — 
' minent danger, and also, Land. Management. | The 
' that the operator demon- _ prohibition extends to 
- strated ‘a reckless disre- any interest in land which 
gard for the health and . . IN any manner is .con-~ 
. safety of the miners_.__- 633 nected with or involves 
Imminent Danger - ~* the use of the. grazing 
1. Conditions or eee . resources administered by 
fied in ‘an order ‘should _ the Bureau of Land Man- a 
be considered collectively he _ agement_.------------- 98 
for the purpose of déter- GEOLOGICAL SURVEY 
mining imminent danger. = 1. There is no authority for a 
30 U.S.C. § 814 (1970)... 636 State Director, Bureau: - 
FEDERAL EMPLOYEES AND | of Land Management, 
OFFICERS ee 3 . ' to make a determination 
AUTHORITY TO BIND GOVERNMENT of a. known geothermal 
1, Advice or information re- ' resources area. Instead, 
_. ceived over the telephone ~ - that authority has been 
. from personnel of the _ delegated by the Secre- 
Bureau of Land Manage- _ tary of the Interior to the 
_ ment does not constitute Director, Geological Sur- 
a “bill or decision ren- vey. KGRA determina- 
* dered by” the Depart- tions must be based. upon 
-- ment under 80 U.S.C. C * the evidentiary factors | 
 §188(b) (1970)__._-___- 387 stated in sec. 2(e) of the 
INTEREST IN LANDS: | | Geothermal Steam Act a 
Ji Where a sec. 15 grazing lease 1970- -----.----~---=-- 60 
| is issued to an applicant 2. An Oil and Gas sipareer of 
_ whose brother is an em-. _ , the Geological Survey. 
ployee of this Depart- ; has authority to demand 
- ment, and such employee . prejudgment interest _ 
. owns stock in the corpora-. based upon the failure of | 
_. tion that owns the con- _ an oil and gas legsee to 
; tiguous. fee land, control _. pay timely royalties owed _ 
_ over. which the applicant . to the Government, -de~ 
. asserts as the basis for his | spite the fact. that the 
_ preference” right to the Supervisor i is an. employee. 
of the Executive Branch. 316 


‘ 
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Page. 


~ application is filed... . 


GEOTHERMAL LEASES—Con. 
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Page 


60 


..3. Where an oil and gas lessee COMPETITIVE LEASES—Continued 
appeals from a decision made-after thecoaninane - 
of an Oil and Gas Super- application is filed______ 60 
MISOE © determination that _ 3. Competitive bidding require- 
additional royalties are ments: of first sentence 
due to the Government, of sec. 4 of Geothermal | 
and simultaneously files Steam Act of 1970 apply — 
 & request for SuEPeHet? to those applications filed 
_ of the ruling, which is during Jan. 1974 filing 
granted by the Geological period, and State Office 
| Survey | until HUELDer rejections of appellant’s . 
_ notice,” prejudgment in- _. Jan. 1974 noncompetitive 
terest continues to accrue lease applications ave 
_ during the period of the proper under 43 CFR 3 
suspension. This conclu- 3910.4......__. 
gion is premised on the eee Derm En nCrE e < 
doctrine that interest is oe GEOTHERMAL RESOURCES 
3 tion for dela 
eae park mid 316 There is no ‘authority for a 
P ee ee ete | State Director, Bureau of | 
4. A demand by the Geological Land Menssenicnt, to 
Survey for prejudgment make a determination of 
interest for delayed pay- - 4. known geothermal ie 
ment of additional royal- sourees area. Instead 
_ ties owed to the Govern- - that authority has been © 
ment is. not necessarily delegated by the Secre- 
_ unenforceable crs the tary of the Interior to 
— courts because it was. not Sthe Director: Cleolocioal 
asserted as a counter- ~* Garvey. KGRA deena 
_ claim under Rule 13(a) nations must be based 
of the a Rules of 316 ‘upon the evidentiary fac- 
- Civil Frocedure.=--- <=. eget tors stated in sec. 2(e) 
GEOTHERMAL LEASES _ of the Geothermal Steam 
COMPETITIVE LEASES Act of 1970-_..-------- 60 
| 2. Section 4 of Geothermal 
i. Section 4 of Geothermal Steam Act 6f 1970 au 
| Steam Act of 1970 au- - thorizes competitive bid- 
_ thorizes competitive bid- ding as sole basis for 
ding as sole basis for issuance of geothermal 
~ issuance of geothermal leases:'for lands deter- 
- leases for lands deter- mined to be within a 
mined to be within a KGRA_.:-..-.2-- eat 60 
| KGRA. LEE oe aces une 60 3. Section 4 of. Couthermal 7 
2. Section 4 of Geothermal. | Steam Act of 1970 directs 
. Steam Act of 1970 directs. competitive. bidding, for 
competitive bidding for ; geothermal z — OEE 
- geothermal leases on . ae peace pie rita 
oe bos gat ‘aw KGRA. before the’ issu- 
ne to be wit ee ance of a lease on such 
KGRA before the issu- lands, even though the 
ance: of a lease on-.such KGRA determination is . 
lands, even though the - made after the pertinent 
' KGRA determination is 60 
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"GRAZING AND GRAZING 
- LANDS—Continued Page 
“ployee of this Depart-. 


GEOTHERMAL LEASES—Continued 


KNOWN GEOTHERMAL - 
RESOURCES AREA—Con. Page 


{ 4. Competitive bidding require- 


ments of first sentence of 


sec. 4 of Geothermal 


Stream Act of 1970 apply 


to those applications filed 
during Jan. 1974 filing 


period, and State Office 


.Trejections of appellant’s 


Jan. 1974 noncompetitive 


lease applications are 
“proper under 43 CFR 


60 


_ment, and such eniployee 
owns stock in the cor- _ 
poration that owns the 


contiguous fee land, ton- 
trol over which the ap- 
plicant asserts as the basis 
for his preference right to 
the grazing lease, such 
applicant cannot be 
granted the desired graz- 


_ ing lease. Any such lease 


3210.4. ----- Ni as A must be canceled when 
_ NONCOMPETITIVE LEASES _ the facts are called to the 
“as Section 4 of Geothermal. - Department's attention. — 
Steam Act of 1970 au- This result occurs under 
thorizes competitive bid-— 43 CFR 7.2 and 7.3 which 
ding as sole basis for prohibit any employee | 
issuance of geothermal from acquiring or retain- — 
leases for lands deter- ing any interest in the 
mined to be within a lands) or resources ad- 
; WORK ooo eke once 60 ministered by the Bureau 
2. Section 4 of Geothermal of Land Management. 
. - Steam Act of 1970 directs one Prompoe extends | 
- competitive bidding for ee eny Huet eae 
which in any manner is 
geothermal leases on a S é; 
janda-serhink ane, doter connected with. or in- 
ined ta: be! ae volves the use of the graz- 
KGRA before the issu- Ing SesOurtes: “Same: 
tered by the-Bureau of . 
-ance of a lease on such Tard Manawemente. 93 
\ lands, even though the pate epee , 
KGRA determination is GRAZING LEASES 
made after the pertinent GENERALLY: 
application is filed._...- 60° 1. Where a sec. 15 grazing sisade 
3. Competitive bidding require- | is issued to an applicant 
ments of first sentence of whose brother is an em- 
sec. 4 of Geothermal ployee of this Depart- 
Steam Act of 1970 apply ment, and such em-~ 
to. those applications filed ployee owns stock in the 
during Jan. 1974 filing |. -eorporation that owns the 
period, and State Office © contiguous fee land, con~ 
rejections of appellant’s trol over which the appli- © 
Jan. 1974 noncompetitive: cant asserts as the basis 
lease applications are for his preference right 
proper under 43 CFR to the grazing lease, such 
OL A is le tn poet 60 applicant cannot be 


GRAZING AND GRAZING LANDS 


1. Where a sec. 15 grazing lease | 


is issued to an applicant 
whose brother is an em- 


granted the desired graz- — 
- ing lease. Any such lease 


must be canceled when 
the facts are called 'to the 


‘Department’s attention. - 


INDEX-DIGEST | 711 


GRAZING | LEASES—Continued ee 
PREFERENCE RIGHT APPLICANTS | _. Rage- 
1. Where a sec. 15 grazing lease. 


GRAZING LEASES—Continued 
- GENERALLY —Continued | Page 


This result occurs under , 


~ . ment. 
extends to any interest. 


43 CFR 7.2 and 7.3 | 


which prohibit any em- 


ployee from acquiring or» 


retaining any interest in 
- the lands or resources 
- administered by. the 


Bureau of Land Manage- ~ 


The prohibition 


in land which in any 
- manner is connected with 
or involves the use of the 


grazing resources admin- 


. istered by the Bureau of 


as Land Management_..--- 


is issued to an applicant; _ 


whose brother is an em- 


ployee of this Depart-— 
ment, and such employ-— 
ee owns stock in the 


corporation that owns the 
contiguous fee land, con- 


trol over which the appli- 


cant asserts as the basis 
for his preference right to 


the grazing lease, such ap- » 
plicant cannot be granted | 


the desired grazing lease. 
Any. such lease must be 


Land Management_-_--_-- canceled when the facts 
ay are called to the Depart- |. =: 
CANCELLATION OR REDUCTION es ee aa : 
ae Where a sec..15 grazing lease result occurs under 43 
is issued to an applicant CFR 7.2 and 7.3 which 
~ whose brother is an em- prohibit any employee | 
ployee of this Depart- from acquiring or retain- 
ment, and such employee ing any interest in the 
owns stock in the cor- lands or resources admin- 
poration that owns the istered by the Bureau 
contiguous fee land, con- of Land Management. 
trol over which the appli- The prohibition extends 
cant asserts as the basis to any interest in land 
for his preference right to which in any manner 
the grazing lease, such is connected with or 
applicant cannot be» involves the use of the. 
granted the desired graz- _ erazing resources admin-- 
ing lease. Any such lease istered by the Bureau of — 
‘must be canceled when — - Land Management--_---- 93 
the facts are called to the 
‘Department’s attention. — GRAZING PERMITS AND LICENSES, 
This result occurs under TRESPASS 
43 CFR 7.2.and 7.3 which 1, A cattle trespass decision 
prohibit any employee rendered by an admin- 
' from acquiring or -retain- istrative law judge. may | 
ing any: interest. in the. _ beset aside and remanded 
_lands or resources ad- “where the decision “does 
ministered by the Bureau not include a statement 
of Land Management. of findings and con- 
The prohibition extends. clusions, and the reasons 
' to any interest.in land or basis therefor, on all 
which in any manner is material issues of fact, 
~ connected with or in+— law or discretion as. re- 
volves the use of the graz- . quired for initial decisions 
ing resources adminis- © under 5 U.S.C. § 557 
tered by the Bureau of _ (1970) and 43 CFR 
93 yaar 547 | 
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GRAZING PERMITS AND INDIAN LANDS—Continued 


- LICENSES—Continued LEASES AND PEEMITS—Con, 
: TRESPASS—Continued Page Grazing 
2. Where — a- grazing district Allocation — a | 
. cattle trespass complaint Generally page 


refers to previous tres- 


passes by the base prop- 1, A tribal governing body may 


authorize the allocation — 


erty. owner, he is served 


_ with the complaint, and 
_ the record indicates he 
_ intervened at the hearing 


thereon but. the decision 


of grazing privileges. for 
tribal and tribally con- 


trolled government land | 


to Indian corporations, 


Indian associations, and | 
adult tribal members.--. 585 - 
Revocation or Cancellation | 
The Superintendent may 
revoke or withdraw all or 
any part of a grazing 
permit by cancellation or 
modification'on 180 days 
_ written notice for: allo- a 
‘cated Indian use___-.-- ~ 585° 


issued makes no mention — 

_ thereof, the decision. ap- 

_ pealed from may be set 

aside and remanded for dL. 
clarification Sec arctan ee teats 547 


INDIAN LANDS | 
(See also fidian Probate. -) 

ALLOTMENTS _ 

| Generally . 


1. The Quapaw Indians were 
allotted under the Act of 
Mar. 2, 1895, 28 Stat. 
876, 907. The initial pe- 

_ riod of restrictions against 
alienation contained _ in 

this Act was extended by 
subsequent amendments 


Long-term Business 
Cancellation | | 
_ A lease may be canceled by 
- the Secretary, at the re- , 
_ quest of the lessor where 
.. lessee has failed to carry — 
out specific provisions of 


_ to Mar. 3, WOU gacaeecs 640 : Beta at Sneuueers 331 
Patents 2 the | Rentals | 
Applications —_- 1, aot p bance of rentals ig a 


lessor subsequent to de- | 
fault on specific. pro- 
visions of :the lease by the 
lessee does not constitute — 
* waiver of items in de- 


| Zs se elas for satedes in Yes 

7 will. be denied where 
applicant is found. in-— . 
capable of properly or 
adequately managing her ~ 


own affairs...0 222i) SL -. fault in the absence of 
LEASES AND PERMITS > showing that lessor volun~ 
_ Farming and Grazing — ‘ tarily: oF intentionally 
ae The restricted allotment of _ waived the requirements 
any Indian may be leased under the pee aan aie pt 
for farming or grazing - | Waiver — | 7 
“purposes by the allottee Generally 


1. Acceptance of rentals be a 
lessor subsequent to de- 
fault on specific provi- | 

‘sions of the lease by the 
lessee does not constitute 
waiver of items in de- — 
- fault-in the absence of 
showing that lessor volun- 


or his heirs, subject to the 
a approval of the superin- 
~ tendent or other officer 
in charge of the reserva- 
tion where the land is 
- located, under such rules 
"and regulations as the 
~ Secretary of the Interior 
may prescribe.._...-.-- 568 
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INDIAN LANDS—Continued 
LEASES AND PERMITS—Continued 
' . ‘Long-Term Business—Continued. 
WAIVER—Continued. . 
‘Generally—Continued 


tarily or intentionally 
waived the requirements 
| under the lease see ae 


Assignments, 
_Encum- 


Subleases, 
- Amendments, 
‘brances | 


1, A sublease, 


| be. made only. with the 
-¢ .,. approval of the Secretary 


and the’ written consent 
of all parties’ to ‘such 


Violation - 
Damages . . 
1. The measure ‘of damages is 


governed primarily — by | 


. applicable provisions | of 
the lease .to. the extent 
specified and © provided 


: herein 28 oe as , 


PATENTIN FEE °°, 
_ Jurisdiction. . 7 
1. Issuance of a. patent fee on a 


trust allotment results in 


_.the. Secretary’s loss | of 
jurisdiction and authority 
thereover... onep earn nnn 


INDIAN PROBATE 


(See also. Indian Lands, and Thaans hae 


Tribes.) | 
100.0 GENERALLY ) 
1. Where. the sonstibwaonslily 
of the Act of Dec. 31, 1970 
(25 U.S.C. § 607, 84 Set 
1874) is challenged” i | 
court, the parties are a 


precluded from entering. 


into a stipulation for set- 
_.. tlement upon which the 
_ court may enter a con- 


_ sent. judgment: rendering — 
a ruling upon the con- . 


stitutional Issue unneces- 


Page - 


assignment, — 
amendment’ or encum- _ 
brance of any lease may 


568 


INDIAN PROBATE—Continued 
100.0 GENERALLY—Continued 


2. Indians specifically excluded 
from the General Allot- 


-- -tended by the Act or 
any amendment thereto. 
' ‘However, simply because 
the Quapaws were al- 


301 


“<lotted under’ a separate 
- act of Congress does not 


support a conclusion that 
. the heirship provisions of 
the 


3 Where no section, of - the Gene 


were to be excluded from 
the Act’s provisions and 

_ where no. section of the 
“Quapaw Allotment Act 
suggests. the. 

_. bility of the General Al- 
oe — lotment Act to allotted 
191 
a reasonable basis for 


_jointly interpreting these. 
‘The correctness of . 
applying the heirship pro- 
visions .of the General] . 


acts. 


_ Allotment Act to the 


“190«O |). ~~) Quapaws is conclusively 


established “because the 


- Quapaw Allotment Act. 
fails to adopt state law. 


APPEAL 


ment Act are precluded - 
- from invoking rights ex-. 


General . Allotment | 
_ Act cannot be applied to - 


-eral Allotment. Act sug- | 
_ gests that the Quapaws. 


inapplica-~ — 


Quapaw lands, there lies . 
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- Page 


640 


640 


130.4 Matters Gaudidebed 


on Appeal 


1. Jurisdiction is. Peat 
to the Board’s reviewing | 


authority and it will be 
examined on appeal even 
_ though not raised as’ an 
issue previously - Sraterpienaks 


2. Newly’ discovered | evidence 


is to be presented in sup-_ 


port of a petition - for. a 
- rehearing and will not be 
55 considered on an. appeal. 


a 


- 640 


640 
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INDIAN PROBATE—Continued INDIAN PROBATE—Continued 


_ APPEAL—Continued | EVIDENCE—Continued | 
180.10 Extension of Time 256.5 Presumptions—Continued ‘Page 
for Filing, ceremony, there is a 


A That part of 43 CFR 4. 22(f) - strong public policy fa- 


TeNleGy 2 ot deg ee 408 Indian custom_--_--_-_- 
CHILDREN, ADOPTED. 2. In a case of illegitimacy, it is: 
_ 155.4 Indian Custom Adop- a reasonable presumption 
tions | that an ‘unmarried father | 
1. An Indian | custom adoption, ee frain from wane. 
alleged to have. been proclaiming parenthood. 640 
made prior to the date | 225.7 Proof of Marriage 
of the Act of July 8, 1940. 1. Although. the marriage pro- 
(54 Stat. 746, 25 U.S.C. visions of a law and order 
§372a (1970)), cannot code may be interpreted 
be recognized as valid as recognizing as valid 
unless the adoption is only marriages accom- 
recorded, as provided in plished by licensing and 
the Act, during the life- ceremony, there is a 
time of the adoptive . strong public policy fa- 
Parents 222064 cee cose 341. voring marriage which. 
CHILDREN, ILLEGITIMATE advises that a marriage 
160.0 Generally, should be presumed valid 
1. In a case of illegitimacy, it unless disproved. This. 
is a reasonable presump- — _' presumption has been ex- 
tion that an unmarried _ tended to “marriage by 
father may refrain from Indian eee 531 
widely proclaiming par- HEARING 
enthood_..-..--------- 640 255.3 Full and Complete 
"EVIDENCE - 1. A full and complete hearing — 
225.4 Newly | DCO TELEG, is ‘had on proof of a.will 
Evidence 7 when all parties are af-. 
1. Newly discovered neeee forded an opportunity to 
is to be presented | -. present evidence and to 
support of a petition cross-examine witnesses _. 169 
for a rehearing and will INEERITING : 
not be considered on aD | 
appeal inet ede es, “O40 9 | 285.2 Non-Indian | 
295, 5 Pr esumptions ads The United States has no in- 
| 1, Although the’ marriage pro- verast: to protect in trust 
visions of a law and order ; lands inherited by @ non- 
code may ‘be interpreted Indian, therefore not ob- 
as recognizing as valid ‘ligated to provide services 
only marriages accom- or protection to such a | 
person.-..._---~-- anon 19 


(1) that. precludes ekten- 
sions of time for filing 
notices of appeal is juris- 
dictional from which 
there is no further ad- 
ministrative . appeal . or 


. ‘plished by Hecnane and 


-voring marriage which - 


advises that a marriage 
should be presumed valid 
unless disproved. This 


presumption has been ex- 


tended to marriage by 
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JUDICIAL REVIEW | ‘REHEARING—Continued | 7 
$00.0 Generally. Page 370.0. Generally—Con. Page 
Ts: Where the constitutionality other grounds which —- 


of the Act of Dec. 31,._ 


1970 (25. U.S.C. § 607, 


‘84 Stat. 1874) is chal-— 


would require a rehearing 


and, accordingly, an ap-- 
-peal from the aie will . 


841 


640 


403 


lenged:in court, the par- 7 be dismissed_--...----- 
ties are not precluded _ 2. Newly discovered evidence is 
from entering into a stip- to be presented In sup- 
ulation. for settlement port of a petition for a 
- upon which the court may rehearing and will not be 
enter a’ consent judgment considered on an appeal. 
pene hs aati bl daes REOPENING 
the constitutional issue 375.0. Generally 
unnecessary -------~----- 5d : 
MARRIAGE. .; | - 1A petition for the reopening = 
. se a of an Indian heirship pro- 
325.6 Proof of Marriage os. Tie 
: ArT: aon aes ceeding filed 12 years 
1. Where a law and order code , - after the Department had. 
COR tenis: No “exaieee EEO determined the heirs of 
_ vision ‘nullifying an In- the Indian decedent will 
| ae; ee and | bedenied as untimely... 403 
fee peas nea | 2. Arequest for areopening filed 
marriage, an uncontested ian ater ue enna 
ae De ee tion of the period allowed .. 
determination. of heirship : : 
handed down two decades © wale Geniee mae a 
ago which is consistent the request for reopening " 
with state law respecting oo meds py one woe ba 
valid marriages, ought : a i oppor 
| not be disturbed_.....-. 531 p00. Ve Teed ane ae 
2: AG herween‘twealleced coms * would clearly be entitled | 
| Sone ae anaes, Abe to the relief sought if his 
jac Fasous the = fa rk petition had been timely 
Oe ee 11s (: a ee RC 
- cent in time over a rela- 
tionship between two who | 3. In the absence of a eae 
formerly were married-__ 541 that a manifest injustice 
NOTICE OF HEARING is possible if a case closed 
8 45 0 Generally for more than 3 years-is 
1. It is incumbent upon one . ne aa wil not be 
claiming lack of notice of ' had | S 531 
ahearing by the Interior, = © OUTS 
Department to determine 4. When the evidence before the 
heirs. of a-deceased allot- examiner was. uncontra~ — 
tee to make a showing of dicted as: to the factual 
stich lack. 22. aoe es B99 determination of mar- 
eee a — riage, and a-request for 
370.0 Generally: reopening exceeds by 22 
: ae ae years an uncontested 
1, An order denying a rehearing determination of _ heir- ; 
pele aed saa wa the pea: ship, the usual reluctance © 
tion.for rehearing alleging - to avoid disturbance of a 
newly. discovered evi- _ factfinder’s decision takes 
dence fails to state any — on greateremphasis.-..- 531 
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INDIAN PROBATE—Continded:: °°" 
Ranctene AUTHORITY—Con, 
8811 Jurisdiction: of” ‘the: 
Courts 30 -. ~r Page - 
1 The Socata Hound ce tiie ae 
_ order of a court:only as to 
. those issues and. as to. 
. those individuals. before. 
GRE COUr Soo e ee ee ~~ 109 
2. Wie issues are decided’ by 
the Secretary which do 
not become the subject 


“INDIAN PROBATE—Continued — 
| REOPENING—Continued — . 
rel gas Generally—Continued "Page 


5. Even if petitioners were en- 
- ° titled to their requested 
elise ‘which is’ unsup- 
ported by the record, an 
untimely petition can be 
‘denied—even for a peti- 
_tioner who was not given 
an opportunity to be 
heard in the original 


proceeding... _- geekence 532 - of litigation, the Secre-— 
375.1 Waiver of Time ae: 7 tary’s decision is final _ 
Limitati ne : as. to those issues ‘not 
| eee litigated _____ Lae ee er ee 109 
Lt is in the public interest to STATE LAW : . ie. Y 


' require Indian » probate — 
_ proceedings to be con- — 
cluded ~~ within some > 
reasonable time in order 
that the property rights 
of heirs and devisees of 
~ trust allotments be’ — 
_ Stabilized___~-_-------- — 403 
SECRETARY'S AUTHORITY 
381.0 Generally 


1. The Act of June’ 25, 1910 


$90.0 Generally — : 
1. Where no. section of the 
General Allotment Act 
suggests that the Qua- 
_ paws were to:be:excluded 
from the Act’s provisions 
and ‘where no section of 
the Quapaw Allotment | 
Act suggests the inappli- 
cability of the General 
_ Allotment Act to allotted 


(86 Stat. 855), 25 U.S.C. 
§372 (1970), gives the 
- Secretary of the Interior 
statutory authority to de- 
' termine heirship wheth- 


er. an estate is -a trust . 


allotment ora restricted 


Quapaw lands, there lies 


_a@ reasonable basis for 
_ jointly interpreting these 
acts. The correctness of © 
- applying the heirship pro- 
visions of the General 
. Allotment. Act to the— 


allotmerit ......-.---__- 640 - Quapaws is conclusively 
2. The Act of June 25, 1910, con- : lenge Toa ats ee 
| fers jurisdiction upon the ~ Suapaw ames ne oe 
“> fails to adopt state law... 640. 
Secretary to determine ea ee oe 
heirs beyond a proceed- 390.2 Applicability to Indian 
- ing involving the original Probate, Testate 
| } 7; 1. Compliance with state laws | 
 allottee. The Secretary’s , 
. Dota dedetean | setting forth . require- 
sweaponsrhitiy ander ine -- ments for the execution 
Act is to determine heir- of wills is not required 
ship of all Indians who die | . in the execution of Indian 
_intestate possessed of wills disposing’ of trust _ 
‘trust or restricted prop- or restricted property..-. 170 
_ erty and such responsi- _. TRUST PROPERTY a 
_. bility does not terminate 415.0 Generally 
- until the trusteeship or 1. Judgments entered against 
: period of restriction ex- : -- allottees of restricted land | 
640 are: -voidable. fre ee -. o4l 
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WILLS—~Continued — 
> Page - 


415.0 Generally—Continited - page 425.30 Undue Influence 
2, ‘Despite strict laws prohibit- - 495.80.1 Failure to Establish, Generally 
ing the alieriation and “1. To. invalidate an Indian will 
encumbrance of restricted because of ‘undue. influ- — 
land, the Secretary has - - ence, it must be shown: 
authority to approve an ~ (1) that the decedent was 
agreement made by an - - susceptible to being domi- 

allottee for the disposition _ nated by another; (2) 
of oil income from re- ; that the person allegedly | 
- stricted property-._____- +641 influencing the decedent 

3. The Act of June 25, 1910 ~ in ‘the execution of the 

(36 Stat. 855), 25 U.S.C. will:-was capable of con- — 

§ 372 (1970), gives the — trolling his mind and 
Secretary of the Interi- actions; (3) that such ;- 
or statutory authority - person, at the time of the 

to determine ‘heirship testamentary act, did 
" whether an estate is a _ exert influence upon the. 

trust allotment or a re- decedent of a nature’ 

stricted allotment__.-- 640 calculated to induce or - 
WILLS ~~ 7 es him to eae a 
will contrary to his own 
425, 21 Publication - desires; and ‘( 4) that the 
1. There is no requirement in the will is contrary to the 

regulations or elsewhere - decedent’s own desires_- 170 

that the. attesting wit- 426.80.2 Failure to Establish, Oppor- = | 
. nesses be present at the tunity 

same time, or sign in the © 1. The Department of the In- 

presence of the testatrix, terior has held consist- © . 
_ or that the testatrix ac- ently that mere suspicion 

_. knowledge her subscrip- or an opportunity to in- 
tion 46 the will to the wits . fluence testator’s mind 
nesses, “ep -thantahio “pub- -will not sustain an alle- 
a ae ee eee . gation of undue influence 

lish”’ said instrument by . 

- where convincing proof 
declaring it to be her _ is lacking that a person | 
last will. ._.--.-------- 170 did actually exert influ- 7 

425, 28" ‘Testamentary — Ca-— : ence or there was pressure. - 
pacity operating directly upon — 
426.28.0 Generally | . the testamentary act...__ 256 
1. To be competent to make a — - 425.82 Witnesses, Attesting 

will the testatrix had to 1. An attesting witness is dis-— 
_know without prompting | qualified from acting in 
not only who were the an attesting capacity only 
“natural objects of her if his interest in the will 
 pounty but also the na- - is of a fixed, certain, and 
‘tthe an (estenkok aher we vested . pecuniary — char- 

7 gee ee ee _ -acter,.or one which other- 

Propetyy: of which she sa wise gives him a direct 

about to dispose, and the and immediate beneficial  — 

_ consequences of the dis- right under the will._.2.. 170 
_ positions which she was— _~ as There is ‘no requirement: in 
4 WAKING 222 teeucsy, «A206 _ the. regulations . or: else- 


Wg oe INDEX-DIGEST 
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WILLS—Continued ENROLLMENT Page 
425.32 Witnesses, : 1. For purposes of which the — 
. Attesting—Continued. | Page. tribe has complete con- 
where that the attesting trol, the tribe conclusively 
witnesses be present at determines membership: | 
the. same time, or sign but where departmental 
jin the presence of the ane action is authorized, the 
_ testatrix, or that. the department may approve | 
testatrix.acknowledge her _ or disapprove the mem- 
subscription to the will _ bership rolis of the tribe_- 261 
to the witnesses, or that TRIBAL AUTHORITY 
she “publish”? said in- 1. The organic law of the Hopi 
_ strument by deena Tribe found in a constitu- 
_to be her last will Re tees .. 170 tion authorized by 
WITNESSES statute, formulated and © 
430.4 Observation by Ad- adopted by the tribal 
ministrative Judge members and approved 
1. Where testimony is ‘con- _ by the Secretary of the 
flicting, the factual find- ree aoe aces 
ings of the Administrative x 
Law Judge will not be meaning under mee 
disturbed because he had fe ssi abc pei Eien 
the’ opportunity to ob- | the construction of state 
mae Garand here: thei Te and federal constitutions . 
"pipseed:. << 170 and statutes__._...- wae 452 


INTERVENTION _ 
‘1. Where a grazing district 
| cattle trespass complaint 
refers to previous tres- 

Hees . passes by the base prop- . 
-l. In the absence of an approved - erty owner, he is served 


INDIAN TRIBES 


(See also Indian. Probate.) 
; ATTORNEYS 


contract as required by 
25 U.S.C. § 476 (1970), 
_ fees for legal services al- 
egedly performed, during 
the interim will not be 


with the complaint, and 


the’ record. indicates he 
intervened at the hearing 
thereon but the decision 
issued makes no mention 


. allowed_.-.- seat ads eS 119 thereof, the decision 
‘CONSTITUTION BYLAWS AND ORDI- appealed from: may be 
NANCES set aside and remanded © 


“1. The organic ie of the Hog: 


Tribe found in a consti- e 
: tution authorize d‘b y MINING CLAIMS 


statute, formulated and (See also Surface ‘Resources: 
adopted by the tribal — Act.) | 
members and approved _ COMMON VARIETIES OF MINERALS 
‘by the Secretary of the - Generally — | 
Interior, should be con-- 1. The Surface Resources Act of 
‘sstrued for its ultimate July 23, 1955, declared 
meaning under the same that common varieties: of . 
Tules as are applied in the sand and gravel are not 
construction of state and valuable mineral deposits — 
_ federal constitutions and under. the’ mining laws. 
-- statutes..020-.02.2..... 452 In. order for a claim for — 


for clarification..-...... 547 
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MINING CLAIMS—Continued — | MINING CLAIMS—Continued | 


Page . 


-mining claimant. How- 
ever, if the Government 
_ in a mining contest fails 


—s Where a contestee in a mining 


contest ~ 


preponderates 


68. 


COMMON VARIETIES OF MIN ‘CONTESTS—Continued. 
_ ERALS—Continued | | to present a prima facie 
- Generally—Continued Page ease and the contestees 
‘such material to be sus- | . move to dismiss the case. 
tained as validated ‘by a and rest, the contest 
discovery, the prudent © complaint must be dis- 
man-marketability test of missed because there 
discovery of 2 valuable would be no. evidentiary ; 
mineral deposit must basis for an order of c 
have been met at the ob MAVONCIUY £255 aa tos 68 
_ date of the Act, and rea- 2. In determining the validity 
-sonably | continuously - of a mining claim in a 
| sheTeaiterss2. oo ooe. ce. 68 _ Government contest, the 
2. In determining the market-. entire evidentiary record 
ability of a common vari- — must be considered; 
ety of sand and gravel therefore, if evidence pre- 
from a mining claim, the . sented by the contestees 
possibility that the ma- shows that there has. not 
terial could be sold for been 2 discovery, it may © 
purposes for which ordi-— be used in reaching a 
nary earth may be used decision that the claim 
may not be considered, is invalid because of a 
as such purposes are not lack of .discovery, regard- 
validating uses cognizable — less of any defects in the 
~ under the mining laws_-- 69 SOveLaen i, yeas facie 
3. A mining claim located for a. CaS€-.-~--—------------ 
common variety of gravel 8. Where the Gevenment has 
prior to the Surface Re-. made a prima facie case 
sources, Act of July 23, of lack of discovery. in 
1955, cannot be sustained @ mining contest, any . 
as being held as a reserve " issue in doubt as to dis- 
for the gravel deposit covery raised by — the 
where the claimants had evidence must be _ re- 
not established a dis- - solved against the party 
covery under the market- having the risk of non- 
- ability test at that time. persuasion, the mining 
The “reserve rule’ is not claimant. If a mining 
a, substitute for discovery. , Claimant fails to show by 
' A mining claimant’s de- @ preponderance of the 
Sire to hold’ a claim in evidence as to such issue 
hope that there ‘will be that there has been a 
an increase in the market discovery of a valuable 
demand and price does 4.3 ; 7 
not satisfy the market- 3 ee Beppe ai nas 
ability ae 69 not satisfied his burden 
of proof and an Adminis- 
| CONTESTS _ trative Law Judge must . 
1. The ultimate burden of proof - declare the claim invalid, 
to show a discovery of ee a 
: Gatos rather than leave the 
a valuable mineral de- ; | eg 
posit is always upon the question of the claim’s | 
| validity unresolved_ splitted 68 
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MINING CLAIMS—Continued =~ 


-CONTESTS—Continued . 
'° sufficiently to overcome 


the Government’s prima 
facie case on an. issue 
raised by the evidence in 
a mining contest - and 
there is no evidence on 


other essential disputed 
-» issues, the contest should 
“be dismissed unless a 
application is 
being contested, in which 
-case a further hearing © 
‘must be ordered to re- 


patent 


solve aut essential 
issues to -. determine 
whether the application 
may be allowed____._-_- 


5. When the Government con- 


tests a mining claim and 


establishes a prima facie _ 


case that contestee has 


~ not made a discovery of 
@ locatable mineral de- 


posit, the burden de- 
volves on contestee to 


establish by a -prepon- 
. deranee of the evidence 
- that the claim has been. 
validated by the dis-_ 


covery of a locatable 
mineral deposit-...--.-- 


| DETERMINATION OF VALIDITY — 
1. The Surface Resources Act of 


July 23, 1955, declared 
that common varieties of 
sand and gravel are not 
valuable mineral deposits 
under the mining laws. 
In order for a claim for 
such material to be sus- 


. tained as validated by a 
_ discovery, the prudent 
- man-marketability test of 

- discovery: of a valuable 


mineral deposit must 
have been met at the date 
of the: Act, and reason- 


. ably continuously there- 


Page 


69 


414 


patent 


MINING CLAIMS—Continued - 
DETERMINATION OF VALIDITY— 
Continued 


2. Where a contestee in a mining 


contest preponderates 


_ Page 


sufficiently to. overcome _ 


the Government’s prima 
facie case on an issue 
raised by the evidence in 


a mining contest and 
there is no evidence on 
other essential disputed 


issues, the contest should 


be dismissed unless a 
application is 
being contested, in which 
ease a further hearing 


“must be ordered to re- 


solve other essential 


issues to determine © 


whether the application 
may be allowed. ____ eee 


3. praeetapiity of mineral ma- 
terial is not. the sole test. 
of the validity of a mining 


69 


claim. Profitable sales of — 


mineral material for non- 


validating uses cannot be 
used in determining the 


validity of a mining claim; 
the claimant must meet | 


the prudent man-market- 


ability test in a market 
for which the material is 


locatable_.. —_ pies ealS 


4.4 Bog iron ore, used as a soil - 


conditioner or soil amend- 
ment, is not a locatable 
mineral deposit in the ab- 


~ sence of a showing that it 
meets the test of United 


States v. Bunkowski, 5 
IBLA 102, 113-16, 79 


LD. 48, 48-49 (1972), we., 


it is found to be not just 
a physical amendment to 


_ the soil but a ‘chemical — 
- amendment which alters 


and improves soil or plant 
chemistry._..-.-------- 


414 
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MININ G CLAIMS—Continued _ MINING CLAIMS—Continued 


2, The marketability refinement — 


of the prudent man test 


of discovery requires that __ 


‘the mineral locator. must 


for purposes for which 


__ ordinary earth may be used 


may not be considered, : 
as such ‘purposes are not 


“ DISCOVERY. _DISCOVERY—Continued. 5 

‘Generally: ‘Page “Marketability—Continued., Page 

1 When the Government con- show that by reason of | 
‘tests a mining claim and — _accessibility, bona. fides i in 
establishes a prima facie _ development, . proximity... 
case that contestee has. to market, . existence or 
not made a discovery’ of - - present. demand, and 

ig locatable mineral de- _ other factors, the mineral 
posit, the burden devolves’ deposit is of such value 
on contestee to establish _ that it can be. mined, - - 

' by a preponderance of the - removed and disposed of | 
evidence that the claim ata Protitss ast eS aietet. 68 
has been validated by the » 3. In making a prima facie case 
discovery of a locatable . in a mining contest.in- 
mineral deposit_____-_ --- 414 volving a common variety | 

2. Marketability of mineral ma- of material, it is only 

_ terial is not the sole test . essential for the Govern- 
of the validity of a mining . .. ment to establish that the 
claim. Profitable sales of _ contestees had not. prior 
mineral material for non- _ to July 23, 1955, met the 
validating uses cannot be - criteria used in deter- - 
used in determining the - mining marketability at 
validity of a mining claim; a profit. It is not essential 
the claimant must meet that the. Government’s 
the prudent man-market- ~~” evidence prove conclu- 
ability test in a market _ Sively that the material. . 

_ for which the material is could not, in fact, be 
locatable..-._.____- .-. 414 marketed at a profit, but. 
_ : ~ only that it was not sold 

Marketability. or marketed. The Gov- 

1. The Surface Resources Act of ernment is not. required 
July 23, 1955, declared to do the discovery work 

that. common varieties of upon a mining claim; it is 
sand and gravel ‘are not only necessary ‘that. the 
valuable mineral deposits | exposed areas of a claim 
under the mining laws. and the workings on a 
In order for a claim for _ claim be examined to | 
‘such material to be sus-~ | verify if a discovery has 
tained as validated by a been made by the mining a 
discovery, the - prudent. . claimant...-.-...--__.. 69: 
man-marketability test of 4.4In determining the market- 
discovery of a valuable biter a sania sae. 
mineral deposit must ees alana ipa oe 
have been met at the date ety. of Bane ane gr evel | 
of the. Act, and reason- from SOE claim, the 
ably continuously there. . ~ possibility that the 
EA) gale ne eee 68 material could be sold 
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INDEX-DIGEST | 
“MINING CLATMS—Continued 
“HEARINGS 
Page :. 1. While a mining contest is 


validating uses cognizable | 


under the mining laws... 


Bis A mining claim located for a 


common variety of gravel - 


prior to the Surface Re- 


sources Act of July 23, 


1955, cannot be sustained 


as being held as a reserve 
‘for the gravel deposit 


where the claimants bad 


not established a dis- 
covery under the market-— 


ability test at. that time. 


The “reserve rule” is not — 


a substitute for discovery. 
A mining claimant’s de- 
sire to hold a claim in 


_ hope that there will be an - 


increase in the market 
demand and price does 


6. A conjectural opinion on the 


4. A bog iron ore deposit does not 
- meet the prudent. man- 


possibility of a mining 


claimant’s ability to mar- 


ket a common variety of - 
gravel at a profit prior to 
1955, is not 
credible evidence of mar- - 
-ketability where specific | 


July 23, 


evidence tends to show 


that. development of a 
mining operation at that 
time was not then war- 


ranted by the market 
place eonditions..-_=.._- 


69 


“not satisfy the market- 
ability testicossce ecco | 


69 


69 


marketability test where __ 


the evidence shows that 
contestee could only de- 


' velop the iron deposit for 
_-sale for metallurgical uses — 


after further exploration 
to establish a higher grade 


or greater tonnage of ore, 


or upon future favorable 


- developments in the iron 
. ore market... ._4 


within the jurisdiction — 


of an Administrative Law 
Judge, he may reopen the 


hearing for the production . 
.of further evidence before - 
he makes his decision... 

23 In determining’ the validity of — 

.a mining claim in a Gov- 
_ .ernment contest, the en-— 
.tire evidentiary record 


must.. be ~ considered; 
therefore,.if evidence pre- 


_sented by the contestees 


shows that there has not 
been a discovery, it may 


be used in reaching a de- 
Cision that the claim is _ 
invalid because of a lack. 


‘Page 


68 


of discovery, regardless of —~ 


any defects in the Gov- 
ernment’s sine ~ facie 


03. Where a contestee i in a mining 


contest — -preponderates 


: sufficiently to overcome 
the Government’s prima 
facie case on an issue 


raised by the evidence in 


a mining contest and: 
there is no evidence on 
other essential disputed 
issues, the contest. should 
be dismissed unless a pat-. 


ent. application is being 


contested, in which case a 
_ further hearing must be ~ 


ordered to resolve other 
essential issues to deter- 


mine whether the applica- 

_. tion may be allowed.-... | 

- LOCATABILITY OF MINERAL | 
Generally | 

A. When the Government con- 


68 


69 


tests a mining claim and | 


establishes -a prima facie | 


case that contestee has. | 


not made a.discovery of a 
locatable mineral deposit, 


| the burden devolves on 
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MINING. CLAIMS—Continued. po 
SPECIFIC MINERAL INVOLVED— 


MINING CLAIMS—Continued. 
‘LOCATABILITY OF. | 


 243-256—76-——_10 


| MINER AL—Continued Continued _ 
Generally—Continued “Page - Bog Iron Ore—Continued Page: 
contestee to establish by . | _ just a physical amend- — 
-. a. preponderance of. the ment to the soil but 
‘evidence that the claim a chemical. amendment 
has been. validated by ‘which alters and im- 
the discovery of a locata- proves soil or plant | 
ble mineral deposit_..... 414  chemistry.....-....___. > 414 
2. Marketability of mineral ma-. | NOTICE | 
terial. is not the sole = 
test of the validity of a paca - , 
mining -claim. Profitable 1. Sec. 6(b) of the Alaska State- 
gales of mineral.material. ~ hood Act does not require 
for non-validating uses that patents issued to the 
- cannot be used in deter- State include a proviso 
mining the validity of a that the conveyed lands 
mining claim; the claim- are vacant, unappro- 
ant must. meet the pru- _priated, and unreserved, 
dent man-marketability and do not affect any. 
test in a market for valid existing claim. loca~ 
which the material is . tion or entry under the _ 
locatable_ - ---------7-- 414 laws of the United States. _ 
-8..Bog. iron ore, used as a The Department assures 
soil conditioner or soil . compliance with this pro- 
amendment, is not alocat- vision by excluding from 
able mineral deposit in selection all lands noted 
the absence of a showing on its records as being ° 
that it meets the test appropriated and_ re- 
of United States v. Bun- . served, or subject to valid 
kowski, 5 IBLA 102, existing interests, and by — 
113-16, 79 I.D. 48, 48-49 requiring that adequate 
(1972), 2.e., it is found to notice be given to all 
be not just a physical _other persons claiming an 
amendment to the soil _interest.-in the selected 
but a chemical amend- land. The Department 
ment which alters and ‘ can then receive objec- 
-" improves soil or plant. tions to the issuance of a 
~ chemistry_...-.-.------ — 414- patent and can render a 
SPECIFIC MINERAL INVOLVED _ determination as to the 
Bog Iron Ore | -_ availability of the | 
" 4. Bog iron ore, used as a soil selected lands- --------- «Ada 
conditioner or soil amend-_ CONSTRUCTIVE, NOTICE 
ment, is not a locatable 1. Published notice of a on 
‘mineral deposit in the posed State selection in — 
absence of a showing that : ea 
‘it meets the test of United - aUcOrcAate with regula- 
States v. Bunkowski, 5 tory requirements is ade- 
IBLA. 102, 113-16, 79. . quate notice to all persons 
LD. 48, 48-49 (1972), claiming the lands ad- 
4.€., it is found to be not | 5 eee tothe State... 174 


ton 
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OIL AND GAS LEASES - OIL AND GAS LEASES—Continued . . 


2. 2. Regulation 43 CFR 26273. 


(b)(2) requires that con- 
flicting oil and gas lease 
offers filed pursuant to 


_. the Mineral Leasing Act — 
of 1920, except for pref- 


erence-right application, 
whether filed prior to, 


simultaneously with, or — 


, “after ‘the: filing of an 
“~ Alaska State - selection, 


ment has exercised its 
discretion to issue a lease, 


- GENERALLY Page ..-«- APPLICATIONS—Continued | 
1. A demand by the eaioena Generally—Continued = — Page 
Survey for prejudgment “must be rejected when | | 
interest for delayed pay- and if the selection is _ 
’ ment of additional royal- tentatively approved. The - 
ties owed to the Govern- preference right referred 
ment is not necessarily ' to in the regulation does 
unenforceable in the ~ not apply to an ‘oil and— 
courts because it was not gas lease offeror who re- 
_ asserted as a counterclaim -ceives a priority right - 
under Rule 13(a) .of the as the first qualified ap- 
Federal Rules of Civil  plicant in the event ‘the 
Proceduresc...0 5-405 — 816. - Department. decides. to bo 
APPLIC ATIONS | | issue a lease.._._.-_.-_- -175 
Gen erally” " COMMUNITIZATION AGREEMENTS 
1, Se c. 6(b) of the Alaska State- :: In order for a communitiza- 
‘hood Act providing for tion agreement to quality 
recognition of valid exist- ass lease as containing ee 
ing claims does not apply 7 “well pep eee of produc- 
| to an oil and gas lease’ _ ing oil or gas”’ within the 
_offer filed pursuant to the /, Meaning of. 30 U.S.C. | 
Mineral Leasing Act of 38 188(b) (1970) and thus 
1920. While an oil and not subject to rental re- 
gas lease offeror may have © quirements, the agree- 
a right to a lease where ment must be approved 
, + the Department has exer- by the Secretary of the 
— gised its discretion’ to Interior. .!--.---------- 887 
issue a lease, and ‘the DISCRETION TO LEASE — | | 
offeror is entitled to a Sec. 6(b) of the Alaska 
statutory priority right Statehood Act providing 
over other offerors, his for recognition of valid 
application does not rise — existing claims does not 
to the leyel of a “‘claim” — - capply to an oil and gas. 
or “right” within the lease offer filed pursuant . 
savings clause of the to the Mineral Leasing _ 
Alaska Statehood. Act Act of 1920.. While. an 
where there has been no oil and gas lease offeror 
such determination to - may have a right to a 
174 lease where the Depart- . 


and the offeror is entitled - 


to a statutory priority 
right over other offerors, 


his application does not 
rise to the level of a 


— “olaim’? or “right” within ; 
- the savings. clause of the 
Alaska Statehood Act 


where there has: been no 
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. DISCRETION TO LEASE—Con. . Page ; (PATENTED OR ENTERED LANDS | ‘Page 
such determination . to 1. The. Department of the 
1698023 couse seve seese 174 : Interior has neither. ju- 


2, Regulation 43 CFR -2627.3 


-(b)(2) requires that con- 
flicting oil and gas lease 


offers filed pursuant to: 


the Mineral Leasing. Act 
of 1920, except for pref- 
erence-right applications, 
whether filed prior ‘to, 
simultaneously with, : or 
after the filing of an 
Alaska State selection, 
must be rejected when 
and if the selection is 
tentatively: approved. 
The preference right re- 
ferred to in the regulation 
’ does not apply to an oil 
and gas lease offeror who 


receives a priority right 


as the first qualified appli- 


cant in the event the _ 


Department decides to 


‘issue a lease_._..--.---- . 
FIRST QUALIFIED APPLICANT 
1 Regulation 43 CFR 2627. 3 


‘(b) (2) requires that con- 
flicting oil and gas lease 
offers filed pursuant to 
the Mineral Leasing Act 
of 1920, except for pref- 
erence-right applications, 
whether filed prior to, 


simultaneously with, or. 
after the filing of an. 


Alaska State selection, 
must be rejected when 
and if the selection is 
tentatively approved. The 
| preference right referred 
to in the regulation does 
not apply to an oil and 
gas lease offeror who re- 
ceives a priority right as 


175 


the first. qualified appli-. 


cant in the event - the 
Department decides to 
.- issue a lease-.._~----.-- 


risdiction over nor au- 


thority to issue oil and. 


gas leases for lands pat- 
ented to the State of 


PREFERENCE RIGHT LEASES 
1. ere 43 CFR 2627.3 (b) 


(2) requires that con- 


. flicting oil and gas lease. 


offers filed pursuant to 
the Mineral Leasing Act 


-of 1920, except for préf- 


erence-right applications, 
whether: filed prior to, 


simultaneously with, or 
after the filing of an 


Alaska State selection, 
must be rejected when 


and if the selection is 


tentatively approved. 


_ The preference right re-. 
_ferred to in the regulation — 
_does not apply to an oil 


and gas lease offeror' who 
receives a priority right 


as the first qualified ap-— 
plicant in the event the — 
'- Department decides - to 
' issue a (| ene eee 
REINSTATEMENT 


I. Before relief maybe granted 
- to the lessee of a termi- | 


nated oil and gas lease, he 
must comply with the 
prerequisites set forth in 
30 U.S.C. § 188 (1970). 


The Secretary has no au- | 
thority to waive such 


statutory prerequisites_ ae 


2. Helinane upon receipt of a 
courtesy notice can nei- © 
ther prevent the lease | 
from terminating by ope- | 


ration of law nor serve to 
justif y afailure to pay the 
lease rental. timely __.--- 


175 


175 © 


386 
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Supervisor is an employee ~ 


OrL AND: GAS LEASES—Continued 
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3. The Secretary has no author- 


2. An Oil and Gas Supervisor of 


the Geological Survey 
has authority to demand 
prejudgment 
based upon the failure 
of an oil and gas lessee 


to pay timely royalties - 


- owed to the Government, 
_.. despite the fact that the 


interest 


. quest for suspension of 


the ruling, -which is 
granted by the Geological 


‘Survey “until further no-:- 
tice,’ prejudgment . in- 


terest continues to accrue 
during the period of the 


- suspension.. This con- 
_ Glusion . is. premised.’ on. 


ity to reinstate a. termi- of the Executive Branch. 316 
: » nated oil and gas lease 3. Where an oil and gas lessee 
unless the rental payment appeals from a decision — 
is tendered within twenty of an Oil and: Gas Super- 
days of the due date. Such visor’s determination that 
authority .also does not -. additional royalties are — 
- exist if a valid oil and gas ~ due to the Government, 
lease has been issued and simultaneously files 
- covering any of the lands . a request for suspension 
‘intheterminatedlease_... 387 of the ruling, which is. 
4A, A Notice of Termination is granted by the Geologi- © 
gent to the lessee of a ter- cal Survey ‘ ‘until further 
minated oil and gas lease notice,” prejudgment in- 
only if he has tendered terest continues to accrue 
- payment of the rental during the period of the 
within twenty days after, suspension. This conclu- 
the anniversary date..._._ 387 sion is premised on the 
ROYALTIES | doctrine that interest is 
1, Even where statute, regula- compensation for delay 
tion, and the oil and gas in payment - ---------~- 316: 
lease itself do not specifi- 4. A demand by the Geological 
eally provide for the ‘Survey for prejudgment — 
- payment of prejudgment . interest for delayed pay- 
interest on royalties owed ment of additional royal- 
to: the United States, ties owed to the Govern-. 
such interest may be Ment is not necessarily 
_-imposed by the United - unenforceable in - the 
.  States;. equity principles courts because it was 
-. may authorize such. im- _ not asserted as a counter- — 
position. A charge for claim under Rule 13(a) 
such interest may be of the Federal Rules of 
imposed despite delays Civil a at aa 316: 
in processing the debtor’s SUSPENSIONS 
appeals, where the debtor 1, Where an oil and gas ieee, 
assertedly relied upon an: appeals from a decision of 
earlier Departmental de- an Oil and Gas Supervisor’s 
cision which, only when determination that addi- 
taken out of -context, tional: royalties are due 
_ would tend to support to the Government, and 
_- the debtor’s posture_.._... 316 simultaneously files a re- 
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the doctrine that aoe 
_ terest is compensation for ° 
delay in payment_------ 


TERMINATION | 


1. Bef ore relief may be granted to. 
the lessee of .a.terminated ‘ 


oil and gas: lease, he must 


comply with the prereq- 


uisites set fortb in 30 


U.S.C. § 188 (1970). The 


_ Secretary ‘has 


no au- 


7 thority to waive such 


statutory prerequisites. 


2. Reliance upon receipt of a 


courtesy notice can nei- 


: ther prevent the lease 


from «terminating | by 


- - operation of law nor.serve 
_ to justify a failure to pay 


3. Advice or information re-— 
ceived over the telephone | 


the lease rental timely. _- 


from personnel of the 


Bureau of Land Manage- 
‘ment does not constitute 


a “bill or decision ren- 


~ dered by” the Depart- 


ment under 30 U.S.C. 


§ 188(b) (1970)_-_..--- 


4, Only when a lessee: has made 


i 


a deficient rental pay- © 
" ment on or before the an-._ 
niversary date of an oil 


and gas lease will a Notice 


of Deficiency be sent. If 


no payment at all is made, 


the lease will not. qualify. 


the exceptions to automatic 


termination set forth in. 


30 U.S.C. § 188(b) 1970) - 


2 A Notice of Termination is 


sent to the: lessee. of a 


terminated oil and -gas . 


lease only if he has ten- 
dered payment of the 


rental within twenty days 


after the” anniversary 


Page. 
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PATENTS OF PUBLIC LANDS” 
GENERALLY 


1. The Recreation eat Pub- - 


lic’ Purposes Act, and 


the pertinent regulations 


thereunder, require that 
a. grantee of land under 
the Act must develop the 


latid*in: accordance’ with | 
- the specified uses. pro- 
- posed in the patent appli- 
- cation within a reasonable 


727 


Page 


time following the date of - 2 


issuance of patent_-._--- 


2. Failure over a seventeen-year. 
-period to develop land 


patented under the Recre- 
ation. and Public Purposes 


_ Act in accordance with 
_ the ‘specified public uses 


proposed in the patent 


application and set out in» 


the patent is a violation 
of the condition in the 


patent which provides 


that if the lands are de- 


 yoted to a use other than ~ 


that for which they were: 


conveyed title shall re-— 


vert to the United States_. 


3. Sec. 6(b) of the Alaska State-_ 


“hood Act does not require 


- that patents issued to the 


State include a proviso 
that the conveyed lands 
are vacant, unappropri- 


ated, and unreserved, and 
~ do not affect any valid 


existing claim, location 
or entry under the laws 


- of the United States. The 
Department assures com-_ 


pliance with this provi- 


sion by excluding from | 
selection all lands noted: 
on its records as. being © 

appropriated and. re-. 
~ served, or subject to-valid | 
existing interests, and by’ 


728. 


PATENTS OF PUBLIC LANDS—Con. °°” 
- ~Page 


GENERALLY—Continued 


- requiring that adequate © 
~ notice be given to all other 
-. persons claiming an in- 
~ terest in the selected land. ° 
' The Department can then 
: receive objections to. the 
-. issuance of. a patent and 
- can render a determina~ 


tion as to.the availability 
of the selected lands____- 


__ EFFECT | 
“1, The Departinent of the In- 


diction over nor authority 


- to issue oil and gas leases. 
_ for lands patented to the — 


State of Alaska,.- ener 


2. Remedy. for errors of law, as 


well as for mistakes of 


fact, in the issue of a 
- patent to land within the 


jurisdiction of the De- 


_ partment is a direct pro- 


ceeding by a bill in equity 


to correct them_.______- 


RESERVATIONS | 
1. Sec. 6@) of the Alaska ees 


hood Act provides that 


grants of mineral lands 


to the State. are made 


upon the condition that 
all subsequent State con- 
veyances of the mineral 
lands shall be subject to 


and contain a reservation 
to the State of all the 
minerals in the lands so 
conveyed. The Act does | 
not require that federal 


patents to the State in- 
clude a proviso to the 


_ above effect, rather, it is 
_ subsequent State con- 
_ veyances which must con- 
tain a reservation for © 


minerals... --..-----.-- 
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terior has neither juris- 


175 
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PUBLIC ‘LANDS | 
‘DISPOSALS OF 
Generally . 
1. The. Recreation. and . Public — 
- --Purposes Act, and the 
pertinent regulations . 
thereunder, require that _ 
““a grantee of land under ~~’ 
~ the Act must develop the 
- land in accordance with 
_ the specified uses pro- 


posed in the patent ap- 


plication within @ reason- | 
able time following the 
' date of issuance of patent. 


"9, Failure over a seventeen-year 
period to develop land 
' patented under. the Rec- 
“ reation and Public Pur- 
' poses Act in accordance 
- with the specified public 
uses proposed in the 
- patent application and 
- get out in the patent is a 
violation of the condition © 
in the patent which pro- . 


vides that. if the lands 
are devoted to a use 


- other than that for which 


they were conveyed title 


. ghall revert to the United 
) GABOR crite See ee 


RECREATION AND PUBLIC PUR- . 
POSES ACT — 
a F The Recreation and Public . 


Purposes Act; and the 
pertinent regulations there- 


under, require that a 
grantee of land under 
the Act must develop 


the land in accordance 
with the specified uses 
proposed in the ‘patent 


_ application within a rea- 
sonable time following 
the date of issuance of 


2. Failure over a caentscncveas 

- period . to develop land 
patented under the Rec- _ 
-reation and Public Pur- 


Page 
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- RECREATION AND. PUBLIC PUR- 
_ POSES ACT—Continued - 


_ poses Act ‘in aesondanter | 


‘Page i 


with the specified public 


uses, proposed in the 


‘patent application and set 


out in the patent is a 


: ‘violation: of. the condition 
' in the patent which pro- 


vides that if the: lands 


are devoted to a use | 


other than that for which 


- they were conveyed title 


shall revert to the United 


REGULATIONS 


(See. also | Administrative Pro- i 
cedure.) » 
GENERALLY 


1. A regulation should be so 


2. 


 eant’s 


clear that there is no 


basis for a patent: appli- 


so interpreted as to. de- 


_ prive him of a statutory | 


right to receive title to 
his desert land entry. If 


there is doubt as to the 


meaning and intent of a 


A. 


"grounds 


regulation, 


‘such doubt 


noncompliance ~ 
with it before it. may be 


~ 


should be resolved favor- — 


ably to the applicant... - 
motion for remand of a 
mining claim contest for 


further hearing on the 
, of prejudicial = 
_ surprise, based upon Gov-. 


ernment counsel’s failure 


be denied where con- 


378 


to supplement interroga- 
tory answers listing wit- 
- messes and exhibits as 
ordered in lieu of pre- 
- hearing conference, will 


testee’s. counsel ignored 


repeated offers’ of con- 


- tinuance made at various ms Se 


: stages of the e hearing- _. 414 — 


igh daa a arias cae 
‘-APPLICABILITY 5 ss 

i Regulation. 43 CFR 2627. 3b) ia 

(2). requires. that con- 

. flicting oil and. gas. lease 


offers filed pursuant to 


. the Mineral Leasing Act 


of 1920, except for pref- 


-_- erence-right: applications, 
whether — 

. simultaneously with, or 
- after the filing of an 


filed prior to, 


Alaska State . selection, 


_ must be rejected when 


and if the selection - is 
tentatively approved. 


729 


Page | 


The preference right re- .  .. 


_ ferred to in the regulation — 


does not apply to an oil 


and gas lease offeror who. 


receives a priority right 


as the first qualified ap- — 


plicant in the event the 


- Department decides to 

issue a lease__-._-__----- 
INTERPRETATION a 
1. A regulation should: be so 


clear that there is no 


basis for a patent appli- | 


cant’s noncompliance 


so interpreted as to de- 


_ prive him of a statutory 
_ right. to: receive title to 
his. desert land entry. If 
_ there is doubt as to the 


meaning and intent of a 
regulation, such doubt 
should be resolved favor- 


_ ably to the applicant_- — 
RIGHTS-OF-WAY 
(See also Indian Lands) » 
CANCELLATION _ 
1. Sec. 108 of Title 23, United ° 


States Code, does not re- 
quire a state to file with 


_ the Department of the 


Interior proof of con- 


struction or utilization of 


a material site right-of- 


_" way issued pursuant to 
' the Federal Aid ‘High- 


175 


- with it before’ it may be eS 


373 
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RIGHTS-OF-WAY—Continued 


- CANCELLATION—Continued 


2.-The “Secretary” referred to- 


in that section is the 


-Secrétary of Transporta- 
tion, and administration 
‘of that provision is a 


function of the Depart- 


ment of Transportation. | 


Therefore, an apparent 


failure of compliance by 


the state does not man- 


_ date summary cancella- 
tion of the right-of-way 


by the Department of the 


‘Interior... 

| 3. The Bureau of Land Manage- | 
ment in granting a mate- 
- Tial site right-of-way pur- 
- suant to 23 U.S.C. § 317. 
(1970), may impose spe- 
cial terms and conditions| 
“which: are not 
patible with the Act or - 
_ the public interest, and a 


incom- 


failure on the part of the 


grantee to comply. will 


make the right-of-way 


. subject to cancellation. __ 


‘4. Where a regulation recites 


vested with the discre- 


tion to cancel or not, de- 
pending upon the eir- 
cumstances__..___ Sevan 


CONDITIONS AND LIMITATIONS 


_ 4. The Bureau of Land Manage- 
ment in granting a mate 


rial site right-of-way pur- 


suant to 23 U.S.C. § 317. 


(1970), may impose spe- 


_ cial terms and conditions 
-. Which are not incom- 
patible with the Act or 
_ the public interest, and a 
. failure on the part of 
the grantee to comply 


4 
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242 


242 


that a right-of-way “shall 
be subject to cancella- — 
tion” for violation of its 
terms and conditions, the 
authorized officer is in-- 


242 


RIGHTS-OF-WAY—Continued 
‘CONDITIONS AND 
LIMITATIONS—Continued 
will make the right-of- 
way subject to cancella- 


FEDERAL HIGHWAY ACT i” 

1, Sec. 108 of Title 23, United 
States Code, doés not re-- 

quire a state to file with 


the Department of the 


- Interior proof of construc- 
tion or utilization of a. 


material site right-of-way 


issued pursuant to the 


Federal Aid Highway 


Page 


242 


249 


2. . The ‘Secretary’. referred’ a oe 
. in that section is the Sec- 


retary of Transportation, . ee 


and administration ~ of 


that provision is a func- 
tion of the Department 
of Transportation. There- 


fore, an apparent failuré — 
- of compliance by the state 


does not mandate sum- 


partment of the Interior. 


3. The Bureau of Land Man- 


agement in granting a. 


material site right*of-way 


pursuant to 23 U.S.C. 


§ 317 (1970), may impose - 
special terms and condi- 
_ tions which are not in- . 
compatible with the Act: 
_, or the public interest, and 

- afailure on the part of the 


grantee to comply will 
make the right-of-way 
subject to cancellation: . 


RULES OF PRACTICE 

(See also Appeals, Contests. and ~ 

Protests, Contracts, Federal Coal 

- Mine Health and Safety Act of 

_ 1969, Indian Probate.) 
APPEAIS > 
Generally . 
1. Where a contract for the con- 
struction of a powerline 


contained two rates for 


- mary cancellation of the - 
_ right-of-way by the De-_ 
242 — 


242 
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RULES OF PRACTICE—Continued | 
- APPEALS—Continued — a 
- Generally—C ontinued - Page 


RULES OF PRACTICE—Continued 
APPEALS—Continued | 


the erection’ of tower steel 
and the contractor, con- 
tending that the contract 
was ambiguous (which 
was admitted by the 
Government in part), 


claimed additional com- | 


pensation at the higher 
helicopter erection rate 
and filed a request for the 
production of documents 
in nine separate cate- 

gories which request was 
_ opposed by the Govern- 
ment principally upon 
the ground that the docu- 
ments were irrelevant to 
any issue in the appeal, 


the Board, following the . 


rule that it is not a valid 
objection that informa- 
tion sought in discovery 
proceedings may not be 
admissible at the hearing 


that men and equipment | 


be added to the job in 


order to finish the: work . 


by: the contract comple- — 


tion date of Nov. 1, 


but in correspondence 


conducted with the Gov- 


~ ernment for almost 6 


. Gonversation. 


months after such. tele- 
phone conversation the — 
- contractor failed to refer 


to the directions pur- 
portedly received from 


the project engineer and © 


even failed to reference 
the particular telephone 
_ Actions 
taken by the Govern- 


_ ment’s principal inspector 


were also found not to. 
constitute . acceleration 


-orders when the evidence 


clearly showed that both 
parties viewed the inspec- 


_tor’s action. as involving 


suggestions rather than 
directions and that 


whether the suggestions | 
were accepted by the 


contractor's job superin- 
tendent depended upon 
the exercise of his business 


2. ‘Where a contract for the con-. | 


struction of a powerline 
contained two rates for 


the erection of tower - 
_-stéel and the contractor, 


contending that the con- 


tract was ambiguous 
(which was admitted by ~ 


Burden of Proof—Con. Page 


if the request appears. judgment___---.---.... 646 
reasonably calculated to Discovery = 
lead to the discovery 
of admissible evidence, ae A motion for. remand of a 
| grants appellant’s request mining claim contest for 
in principal part-._...... 625 further hearing on the 
Burden: of Proof grounds of prejudicial 
1. A claim for acceleration under be see based Bes 
a contract for the .con- povernneny: cae tea 
struction of footings for _ pouury to eupp een) aor 
a transmission line is UeErOBayOry jays engi meee 
-.. denied «where. one . of ap- ine wanes ae exible 
pellant’s principal con- si once make er ies 
hentia nau Chat as, hearing conference, will 
telephone conversation | = A igen peer 
_ following record snow in: ‘repeated offers of con 
. late September the proj- — tinuance made at. various 
ect engineer had directed — stages of the hearing.... 414 
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the Government in part), 
claimed additional com- 
pensation at the higher 


helicopter erection rate 


and filed a request for 

the production of docu- 
ments in nine separate 
categories which request 


was opposed by the Gov- 


ernment principally upon 
the ground that the docu- 
ments were irrelevant to 
any issue in the appeal, 
the Board, following the 
rule that it is not a valid 
objection that informa- 
tion sought in discovery 
proceedings may not be 
admissible at the hearing 
if the request appears 
reasonably calculated to 
lead. to the discovery of 
admissible evidence, 
grants a ppellant’s request 
in principal part...----- 


Dismissal . 
i. Where a contractor has filed 


an appeal and has failed 
to file a complaint when 
often requested to do so 
_ over a two-year period, 
the appeal is dismissed 
for want of prosecution. 


, Motions. 
1. A contractor’s petition to. re- 


open and conduct an evi- 
dentiary hearing after an 
adverse decision of its 
appeal, which was de- 
_ cided on the record with- 


out an oral hearing, was 
denied where the petition, 


treated as a motion for 
reconsideration, not. only 
failed to satisfy the newly 
discovered evidence rule 


625 


427 


~ but also failed to disclose : 


the evidence which would 


~ orandum is 


be proffered at the has 


ing and thus furnished 


no reason for vacating © 
_ the original decision ___-. 


2. A contractor’s parol evidence 


rule objection to the ad- 


_ mission in evidence of the 
answer given to a ques- 
_ tion raised at a prebid- 
ding conference as set 
forth in a contemporane- 


ous Government mem- 
| overruled 
where the Board. finds 


that the answer given. 


simply reflects informa- 


i. tion contained in the in- 
-vitation for bids on which 


the contract is based_.._ 


3. Where an appeal is timely the 


absence from -a .contract- 
ing officer’s letter of a 
terminal paragraph ad- 
vising the contractor of 


his right of appeal under 


the Disputes clause is not 


a basis for remand to the 


contracting officer___._- 


4. Claims of constructive change 


under a °cost-plus-fixed- 
fee contract first pre- 
sented in the notice of 
appeal are outside the 
jurisdiction of the Board 
and are remanded to the 
contracting officer for the 
issuance of new or supple- 


mental findings.-.-.---- | 
"Notice of Appeal | 
1. Where an appeal is timely 


the absence from a con- 
tracting officer’s letter of 
a terminal paragraph ad- 


. ‘ising the contractor of 
_. his right. of. appeal under 


the Disputes clause is not 
a basis for remand to the 


contracting officer. ____- 
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 APPEALS—Continued — EVIDENCE 
Notice of Appeal—Continued — Page — . The ultimate burden of proof — 
2. Claims of constructive change to’show a discovery of a 
under a. cost-plus-fixed- : valuable mineral deposit 
fee contract first pre- is always upon the mining. 
sented in the notice of claimant. However, if the 
_ appeal are outside the _ Government in a mining 
. jurisdiction of the Board — contest fails to present & 
and are remanded to the prima facie case and the 
contracting officer for the contestees move to dis- 
issuance of new or sup- | miss the case and rest, 
plemental findings wal feat yh 527 ~ the © “contest complaint ’ 
Reconsideration . ‘- must be dismissed because. 
1. A contractor’s petition ee there would be no evi- 
open and conduct an , dentiary basis for an order 
evidentiary hearing after __ of invalidity-_._-.-- --- 68 
an adverse decision of its. 2. In determining the validity | 
appeal, which was de- of a mining claim in a 
cided on the record with- Government contest, the 
out an oral hearing, was entire evidentiary record. 
denied. where the peti- must be considered ; there- 
tion, treated as a motion fore, if evidence presented 
for reconsideration, not by the -contestees shows 
only failed to satisfy the that there has not been a 
newly discovered _ evi- discovery, it may be used - 
dence rule but also failed in reaching a decision that 
to disclose the evidence © the claim. is invalid be- 
_ which would be proffered cause of a lack of dis- 
at the. hearing and thus... covery, regardless of any 
furnished no reason for | defects in the Govern- 
vacating the original de- : ment’s prima facie | case__ 68 
0) 2) (0) « ee 65 48. Where the Government has 
Statement of Reasons” . made a prima facie case 
Rs A contractor’ s petition to re- of lack of discovery in a 
open: and conduct an “ mining contest, any issue _ 
evidentiary hearing after ~ in doubt as to discovery * - 
an adverse decision of its raised by the evidence 
appeal, which was - de- ' must be resolved against 
- cided on the record with- ~ the party having the risk 
~ out an oral hearing, was of nonpersuasion, the . 
denied where the petition, _ mining claimant. If a 
treated as a motion for mining claimant fails to 
- reconsideration, not only show by a preponderance 
" failed to satisfy the newly _ of the evidence as to such 
~ discovered evidence rule _ issue that there has been 
but also failed to disclose a discovery of a valu- 
the evidence which would able mineral deposit he 
" be proffered at the hear- has not satisfied bis bur- 
- ing and thus furnished no den of proof and an Ad- 
‘ reason for vacating the | ministrative Law Judge 
original decision__--.2_- 65 “must declare the claim 
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| Page 


. directéd that men and 


- equipment be added to 
_ the job in order to finish 
the work by the contract 
completion date of N Ov. 


of a mining claim in a 


; Government contest, the 


entire evidentiary record 
~ . must be considered; there- | 
fore, if evidence presented . 


EVIDENCE—Continued Page EVIDENCE—Continued 
_. invalid, rather than leave 1, but in correspondence 
the question of the claim’s conducted with the Gov- 
validity unresolved_-_-_--_~ 68 ernment for almost 6 
4, A motion for remand of a months after such tele- 
- mining claim contest for phone conversation: the 
further hearing on the _ contractor failed to refer 
grounds of prejudicial _ to the directions pur- 

. surprise, based upon Gov- | portedly received from | 
ernment counsel’s failure the project engineer and — 
to supplement interroga- even failed to reference . 
tory answers listing wit- _ the particular telephone 
‘nesses and exhibits as - conversation. Actions © 
ordered in lieu of prehear- — taken by the Govern- 
ing conference, will be ‘ment’s principal inspector 
denied where contestee’s were also found not to 
counsel ignored repeated constitute acceleration 
offers of continuance orders when the evidence 
made at various stages of clearly showed that both 
the hearing. _..._____- 414 _ parties viewed the in- 

5. A contractor’s parol evidence ee ector's gcuon sae al 
rule objection to the ad- wOrVInE | sue eeuons 
mission in evidence of the rather than directions 
answer -given to a ques- and that whether the 
tion raised at a prebidding _ suggestions were send ela 

conference as set forth in ey une COHUESCUOE : 45 
a contemporaneous Gov- ‘superintendent depended 
ernment memorandum is earn oe exercise OF Lis 
overruled where the business judgment._..-. 646 
Board finds that the. GOVERNMENT CONTESTS 
answer given simply re- 1. The ultimate burden of proof 
flects information con- to show a discovery of a 
tained in the invitation valuable mineral deposit 
for bids on which.the con- | is always upon. the mining 

| tract i is based_._2_____- 459 © claimant. However, if the 

6. A claim for acceleration under Government in a mining © 
a contract for the con- contest fails to present a 

struction of footings for prima facie case and the 
. a transmission line is contestees move to dis- 

_ denied where one of ap- miss the. case and rest, 
pellant’s principal con-. the contest complaint - 
tentions was that in a must be dismissed be- 
telephone conversation cause there would be no_ 
following record snow in evidentiary basis for an | 

late September the order ‘of invalidity___.- - 68.) 
project engineer had 2.In determining the validity 
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by the contestees shows 


that there has not been a’ 
‘discovery, it may be used 


in reaching a decision that 
the claim is invalid be- 
cause of a lack of discov- 
ery, regardless of any de- 


fects in the Government’s 
_ prima facie case.._.___- 


8. Where the Government has 


made a prima facie. case 
of lack of discovery in. a 
mining.contest, any issue 


in doubt as to discovery 
raised by the evidence 


must be resolved against 
the party having the risk 


_ of nonpersuasion, the 
mining claimant. If a 


mining claimant fails to 
show by a preponderance 


. of the evidence as to such 


‘Page: 


68 


issue that there has been 


a discovery of a valuable 
mineral deposit he: has 
not satisfied his burden 


_- of proof and an Adminis- 


trative Law Judge must _ 


- declare the claim invalid, 
rather than leave the. 
-question of the claim’s 


validity unresolved._._-. 


A, Where a contestee in a mining 


t 


contest. preponderates 


sufficiently to overcome 


the Government’s prima 
facie case on an issue 
raised by the evidence in 
& mining “contest and 
there is no evidence on 
other . essential disputed 


issues, the contest should” 


be dismissed unless:a pat- 
ent application is . being 
contested, In which case 
a further hearing must be 
ordered to resolve other 


essential issues to’ deter- 


mine whether the applica- 


tion may be allowed___- 


69 


within the jurisdiction of 
an Administrative Law 
Judge, he may reopen the 
hearing for the produc- 
tion. of further evidence 
before he makes his 
decision........--...-- 


WITNESSES 
‘I. a motion for remand of a 


mining claim contest for 


~ further ‘hearing on the 
grounds of prejudicial 
upon 


surprise, based 


Government counsel’s 


failure to supplement in- — 


terrogatory answers list- 


- ing witnesses and exhibits 


as ordered in lieu of pre- 
hearing conference, will 


be denied where contes-. 


tee’s counsel - ignored 


repeated offers of con- 


tinuance made at various 


stages of the hearing._____ 


2. A claim for acceleration under 
a contract for the con- 


struction of footings for a 


transmission line is denied — 


where one of appellant’s 
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_. HEARINGS = | 
1. While a mining contest is — 


' Page . 


68 


414, 


principal contentions was 
that in a telephone con- . 


versation following. rec- - 


ord snow in late Septem- 


_ ber the project engineer 
‘had directed that men | 


and equipment be added 
to the job in order to 
finish the work by the 
contract completion date 


of “Nov. 1, but in cor- 
conducted  ~ 
with the Government for : 


respondence 


almost 6 months after 


such telephone conversa- 


tion the contractor failed 
to refer to the directions 
purportedly received 
from the project engineer 
and . even 


- failed to 


736 


RULES OF PRACTICE—Continued 


INDEX-DIGEST 


{EEA ESS Ee continued 
reference the particular 


the evidence 


not: to 


telephone 


principal 
inspector were also found 
_ constitute ac- 
celeration orders. when 


showed that both parties 
viewed the inspector’s ac- 


tion as involving sugges- | 


tions rather than direc- 
tions and that - whether 
the suggestions were ac- 
cepted by the contractor’s 
job. superintendent de- 
pended upon. the ex- 
ercise of his business 
judgment.....--.------ 


SECRETARY OF THE INTERIOR 
1. Before relief may be granted 


to. the lessee of a ter- 
minated oil and gas lease, 


he must comply with the 


prerequisites. set forth in 
30 U.S.C. $188 (1970). 
The Secretary has no 
authority to waive such 
statutory prerequisites__. 


STATUTORY CONSTRUCTION 
GENERALLY . 


1. Although there may be no 


general rule for distin- 
guishing between manda- 
tory and directory provi- 
sions, a statute should be 
construed according toits 
subject matter and the 
purpose for which it was 
enacted, and the inten- 


~ tion: of. .the legislature 


_ should be controlling. | 
deny status as an eligible: 


- village to persons in fact 


entitled to that status 


'. would be an unjust and 
*, unfair denial of -a right. 


~ specifically granted by > 
 Congress,- as evidenced — 


*~in the lognleuve history _ 


conversation.. - 
Actions taken by the — 
’ Government’s 


clearly | 


- Pege 


646. 
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14 


15 


- STATUTORY CONSTR UCTION— 
Continued | 
_ ADMINISTRATIVE CONSTRUCTION 
a The two and one-half year 


time limitation set forth 


by Congress in sec. 11(b) 


(2) of the Alaska Native 
Claims Settlement Act, 


43 U.S.C. § 1610 (b)(2), 
for the determinations of 
' village eligibility, is an 


estimate of time reason- 


able enough to accom- 
plish the basic purposes | 


of that section of the Act_ 


LEGISLATIVE HISTORY 
1. To deny status as an eligible 


village to persons in fact 
entitled to that status 


would be an unjust and 


unfair denial of a right 


' specifically granted by 


Congress, as evidenced in 
the legislative history - -- 


SURFACE RESOURCES ACT 
GENERALLY 
I. The Surface Resources Act of 


' July 23,1955, declared 
that common varieties of 
sand and gravel are not 
valuable mineral deposits 
under the mining laws. 


In order for a claim for . 
- such material to be sus- 


tained as validated by a 
discovery, the prudent 
man-marketability test of 
discovery of a valuable 
mineral deposit must 


- have been met at the date 
of the Act, and reason- — 
ably continuously there- — 


WORDS AND PHRASES 


1. “Hold.” Any person or entity 
which has acquired actual 


possession and the right 
thereof to more than 320 
acres of desert 
“holds” such ~ acreage 
within the meaning of the 


‘prohibition of sec. 7 of the — 


lands | 


"Page 


15 


15 
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Act of Mar. 3, 1877, as be regarded as “holding” 
amended__.--...---_.-- 146 such lands within the. 


meaning of the Act of © 


2. “Hold, assignment and. other- 
Mar. 3, 1891_-_-_----- Eee . lee. 


wese.”’ Sec. 7 of the Act . . 


of Mar. 3, 1891, provides 
that mo person or asso- 


ciation of persons shall - 


bold by-assignment or. 


otherwise, prior to the 
issue of patent, more than 


320 acres of arid or desert. 


lands; the terms “‘hold,”’ 
“assignment” and “other- 
wise” are words of broad 


significance and will be 


defined in such manner to 


effectuate the purposes. 


4, “Otherwrise.’’ As used i in sec. 7 
| of the Act of Mar. 3, 1877, 


as amended, ‘‘no person or 
association of persons 


ve shall hold by assign- — 


ment or otherwise* * stu 


‘‘otherwise’’ isnot limited © 


to other means equivalent 


to assignment but rather — 
embraces all mechanisms 
- whereby control of and 


benefit from an entry or 
entries are accumulated 


of the Act, to wit, to and transferred._____--- (146 
prevent anyone from 5. “Shall be subject to cancella- 
_ holding more than 320 ‘ tion.”’? Where a regulation 
acres of desert lands to recites that a right-of-way 
the exclusion of bona fide. “shall be subject to can- 
settlers or the entrymen cellation” for violation of 
of record...__-_---._-_-. 1238 its terms and conditions, 
“Holding.”’ Any person or the authorized. officer .is 
association of persons who invested with the discre- 
controls, possesses and tion to cancel or not, de- 
receives substantial bene- pending upon the circum- 

fits from desert lands will StANCOS soto ete ' 242 


